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In  an  Appendix  at  the  end  of  this  volume  are : — 

1st.  The  opinions  of  Lords  Lyndhurst  and  Brougham 
in  Birtwhistle  v.  Vardill. 

2nd.  Clauses  of  the  recent  Marris^e  Act. 

3rd.  The  opinions  of  Lords  Lyndhurst  and  Brougham 
in  Warrender  v.  Warrender. 
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PREFACE. 


The  objects  and  plan  of  this  Work  are  stated  in 
the  following  Letter  to  the  noble  and  learned  Lord 
to  whom  it  is  dedicated. 

During  its  progress  assistance  has  in  the  kindest 
manner  been  rendered  to  me  whenever  I  have 
requested  it.  I  am  anxious  to  acknowledge  it,  and 
to  express  my  sense  of  the  obligations  which  it  has 
conferred  on  me. 

The  noble  Lord,  her  Majesty's  principal  Secretary 
for  the  Colonies,  afforded  me  every  facility  for  acquiring 
all  the  information  which  his  office  could  supply.  It 
was  given  with  that  readiness,  and  accompanied  with 
those  expressions  of  interest  in  the  prosecution  of  this 
Work  which  are  characteristic  of  his  kind  and  friendly 
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disposition,  and  of  which,  during  the  whole  of  my 
official  intercourse  with  his  Lordship  I  have  received 
so  many  proofs. 

To   the    Right   Honourable  C.    P.    Thomson,    the 

President    of   the     Board    of  Trade,    I    am    greatly 

obliged  for  the  access  which  he  afforded  me  to  the 
documents  in  his  office. 

To  James  Stephen,  Esq.,  one  of  the  under  Secre- 
taries of  State  for  the  Colonies,  I  consider  myself 
greatly  indebted  for  the  friendly  manner  in  which 
he  permitted  me  to  refer  to  him,  and  avail  myself  of 
his  great  experience  and  extensive  acquaintance  with 
Colonial  subjects. 

To  George  Mayer,  Esq.,  the  Librarian  of  the 
Colonial  Office,  I  oflFer  my  best  thanks,  for  the 
courteous  assistance  which  he  always  rendered  me, 
and  for  the  facilities  which  he  afforded  me  in  re- 
ferring to  the  laws  and  documents  in  his  office. 
Those  who  have  had  occasion  to  resort  to  this  office, 
will  join  in  the  commendation  so  justly  merited  by 
the  admirable  method  and  arrangement  with  which 
its  immense  mass  of  correspondence  and  documents 
are  classed  and  preserved,  and  which  admit  of  the  most 
prompt  reference  to  any  subject  on  which  information 
is  sought. 


r 


PREFACE.  Vll 


I  was  relieved  from  the  labour  of  finally  examining 
the  revised  sheets  as  they  came  from  the  printer  by 
my  friend  Richard  Heathfield,  Esq.,  of  the  Chancery 
Bar.  He  kindly  undertook  this  task^  irksome  in 
itself,  but  at  the  same  time  requiring  those  qualities 
of  critical  accuracy  and  attention  which  he  possesses 
in  an  eminent  degree. 

The  Index  is  entirely  the  work  of  another  friend  of 
the  same  Bar,  W.  W.  Mackeson,  Esq.  Its  fulness 
and  arrangement,  whilst  they  reflect  on  him  the 
greatest  credit,  increase  my  obligations  to  him  for 
the  kindness  with  which  he  undertook  it,  and  for  the 
manner  in  which  he  has  performed  it. 


WILLIAM  BURGE. 


TO 


THE  RIGHT  HONOURABLE 


HENRY  LORD  LANGDALE, 


MASTER  OF  THE  ROLLS, 


&c.  &c.  &c. 


My  Lord, 

In  this  Work,  which  your  Lordship  has  permitted 
me  to  dedicate  to  you,  it  has  been  my  object  to  bring 
tc^ther  those  several  systems  of  Colonial  and  Foreign 
Jurisprudence  which  constitute  a  considerable  part  of 
the  law  administered  by  the  supreme  appellate  tribunal 
of  the  British  Colonial  Empire,  and  which  are  fre- 
quently the  subjects  of  judicial  consideration  by  the 
other  tribunals  of  this  country.  They  are  presented 
in  contrast  with  the  Law  of  England,  and  when  they 
conflict  with  that  law,   or   with  each   other,    I   have 

endeavoured  to  ascertain  and  state  the  principles  on 
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which   the  selection  of  one  of  those   laws  should  be 
made. 


In  several  of  the  dependencies  of  Great  Britain,  a 
system  of  jurisprudence  prevails  wholly  diflferent  from 
the  law  of  the  parent  State.  In  some  of  them,  it 
consists  of  peculiar  local  enactments  combined  with 
the  law  of  England.  In  others  the  law  of  England 
is  entirely  excluded.  In  some  of  the  latter,  its  place 
is  supplied  by  the  Roman  Dutch  law,  in  others,  by 
the  law  of  France  as  it  existed  before  the  Code 
Civil,  and  in  others,  by  the  law  of  Normandy.  In 
one  colony  the  law  of  Spain  is  adopted,  and  in  another 
colony  the  Code  Civil. 

It  might  be  presumed  that  the  supreme  appellate 
tribunal  of  the  parent  State  has  an  acquaintance  with 
these  several  systems  of  Jurisprudence,  at  least  equal 
to  that  possessed  by  the  local  courts  administering 
those  systems,  and  whose  decisions  it  corrects  and  re- 
views. 

The  large  interests  which  numerous  persons  resident 
in  Great  Britain  hold  in  her  colonial  possessions, 
and  the  intercourse  with  foreign  nations  so  much  pro- 
moted by  the  relations  of  peace,  afford  frequent  occa- 
sions in  which  the  courts,  both  of  Equity  and  Law  in 
this  country,  adjudicate  on  rights  to  real  and  personal 
property  which  are  wholly  derived  from  foreign  laws. 
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There  is  a  necessity  therefore,  for  ascertaining  and 
applying  those  Laws. 

It  is  true  that  a  Court  of  Equity  relieves  itself  from 
this  investigation  by  referring  it  to  one  of  its  subordi. 
nate  officers,  to  ascertain  the  foreign  law  on  which 
the  parties  rely,  or  which  is  involved  in  the  question 
submitted  for  adjudication. 

Without  presuming  to  question  the  propriety  of  this 
course,  it  may  be  doubted  whether  it  is  not  a  conse- 
quence of  the  Court  divesting  itself  of  all  previous  con-^ 
sideration  of  the  foreign  law,  that  this  reference  is  fre- 
quently made  where  it  is  wholly  unnecessary. 

It  may  happen  that  the  foreign  law  may  not  be  that 
which  in  a  conflict  between  it  and  the  domestic  law 
ought  to  govern  the  decision  of  the  question,  or  the 
conflict  may  be  between  two  foreign  laws.  A  previous 
knowledge  of  those  laws  might  have  enabled  the  Court 
in  the  one  case,  to  perceive  that  the  foreign  law  would 
not  govern  the  decision  of  the  case,  and  in  the  other, 
to  select  that  particular  law  which  was  to  govern  the 
decision.  The  expence  and  delay  of  a  reference  which, 
in  the  one  case  was  not  required  at  all,  and  in  the 
other  was  of  a  less  restricted  nature  than  was  requisite, 
might  have  been  avoided.  The  means  by  which  the  Court 
endeavours  to  become  informed  of  the  foreign  law  do  not 
always  efiect  that  object.  The  interrogatories  for  the  exa- 

a  2 


IV  DEDICATION. 

mination  of  a  foreign  Jurist,  prepared  by  a  counsel,  who, 
however  well  skilled  in  the  knowledge  and  practice 
of  the  English  law,  may  possess  an  imperfect  ac- 
quaintance with  the  foreign  law,  will  not  always 
be  adapted  to  elicit  from  the  witness  such  answers 
as  will  supply  the  full  information  connected  with  the 
foreign  law,  which  may  be  eventually  requisite  to 
enable  the  Court  to  make  a  correct  application  of  it. 
Even  if  that  information  be  obtained,  its  applica- 
tion must  always  be  made  with  greater  certainty  and 
accuracy  by  those  who  have  some  previous  acquaint- 
ance with  it. 


The  spirit  in  which  these  observations  are  made  is 
perfectly  compatible  with  all  the  respect  and  confidence 
with  which,  as  an  English  lawyer,  I  contemplate  the 
jurisprudence  of  England  and  its  administration.  An 
acquaintance  with  other  systems  of  jurisprudence  can 
only  increase  that  respect,  and  confirm  that  confi- 
dence* 

The  study  of  foreign  jurisprudence  has  hitherto  re^ 
ceived  little  encouragement  from  an  English  lawyer. 
The  attainment  of  a  knowledge  of  his  own  profession 
requires  all  the  time  which  is  devoted  to  its  acquisition. 
Having  entered  on  his  career  as  an  advocate,  if  he 
acquires  extensive  practice,  the  high  road  which  he 
follows  has  too  many  objects  of  honourable  ambition 
before  and  on  each  side  of  it  to  induce  him  to  stray 
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into     the     less     inviting    path    of    foreign    jurispru- 
dence. 


From  these  and  other  considerations,  it  appeared  to 
me  that  it  might  be  useful  to  the  public,  and  acceptable 
to  the  profession,  if  there  were  furnished  a  more  ready 
access  to  the  sources  from  whence  an  acquaintance  might 
be  derived  with  those  systems  of  foreign  jurisprudence 
which  are  most  frequently  presented  to  the  considera- 
tion of  an  English  tribunal. 

The  following  Work  aims  at  the  accomplishment  of 
that  object.  In  commencing  it,  I  was  fully  conscious  of 
its  difficulties.  I  even  felt,  that  in  the  very  undertaking 
itself,  there  might  seem  a  presumptuous  confidence 
which  I  disclaim.  This  feeling  has  not  been  re- 
moved, nor  even  lessened,  but  on  the  contrary  confirmed 
and  increased  in  the  prosecution  and  completion  of  this 
Work.  Yet  I  have  endeavoured  to  bestow  on  it  the 
time  and  research  which  it  required. 

I  should  not  have  entertained  the  design  of  engaging 
in  this  Work  if  I  had  not  previously  acquired  some 
knowledge  of  the  systems  of  jurisprudence  which  it  em- 
braces. I  passed  twenty  years  of  my  professional  life  in 
Jamaica,  and  during  twelve  years  I  held  there  the 
office  of  Attorney  General.  From  the  extensive  inter- 
course with  Europe  and  America  which  this  colony 
during  that  period  enjoyed,  the  occasions  were  frequent 
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when  I  found  it  necessary  to  resort  to  these  systems  of 
jurisprudence. 

The  systems  of  jurispnidaiee  comprised  in  this  Work 
are,  1st,  The  Civil  Law,  the  great  source  from  which 
every  other  Code  has  largely  borrowed :  2nd,  The  Law 
of  Holland  as  it  existed  before  the  promulgation  of  the 
Code  Civil :  3rd,  The  Law  of  Spain  :  4th  and  5th,  The 
Coutumes  of  Paris  and  Normandy :  6th,  The  present 
Law  of  France  :  7th,  The  Law  of  Scotland  ;  8th,  The 
Law  of  England  :  9th,  The  Local  Laws  of  the  Colonies 
in  the  West  Indies  and  North  America:  10th,  The 
Laws  of  the  United  States  of  America. 

The  law  of  England  forms  so  considerable  a  part  of 
the  jurisprudence  of  those  colonies  and  of  the  United 
States,  that  it  could  not  be  omitted  without  rendering 
the  view  of  that  jurisprudence  incomplete  and  imperfect. 
Its  peculiarities  also  serve  to  illustrate  and  render  more 
striking  the  distinction  between  it  and  other  systems  of 
jurisprudence.  I  have  also  been  influenced  by  the 
desire  of  affording  foreign  jurists  the  means  of  becoming 
acquainted  with  English  law,  and  those  means  may  be 
facilitated  when  it  is  placed  in  contrast  with  the  law  of 
their  own  country. 

The  several  systems  of  jurisprudence  which  have 
been  just  enumerated,  are  considered  in  the  follow- 
ing   Work    in    their    relation    to    and    dealing    with 
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all  thode  subjects  which  may  be  classed  under  the 
heads  of  the  status  of  persons  and  title  to  things, 
or  property  immoveable  and  moveable,  by  contract,  by 
operation  of  law,  by  succession  ab  mtestato^  by  tes- 
tament 

The  first  volume  commences  with  a  preliminary  ac- 
count of  the  several  systems  of  jurisprudence  adopted  in 
our  Colonies,  and  of  the  Appeal  from  the  decisions  of 
their  Courts  to  Her  Majesty  in  Council.  It  then  treats  of 
the  status  of  persons,  the  rights,  capacities,  incapacities, 
and  obligations  which  are  incident  to  it  and  its  effects  on 
property.  It  comprises  therefore  the  status  of  legitimacy, 
of  husband  and  wife,  of  minors,  of  aliens,  and  slavery. 

The  status  of  husband  and  wife  necessarily  includes 
the  constitution  and  dissolution  of  marriage,  and  its 
effects  on  property. 

The  law  of  the  domicile  has  so  extensive  an  influence 
on  the  decision  of  the  various  questions  to  which  the 
status  of  persons  and  the  title  to  moveable  property  give 
rise,  that  a  consideration  of  these  subjects  is  preceded 
by  an  examination  of  the  various  circumstances  which 
establish  a  domicile. 

The  title  to  immoveable  and  moveable  property  by 
contract  and  operation  of  law,  is  the  subject  of  the 
second  and  third  volumes. 
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The  second  volume  commences  with  the  distinctions 
between  immoveables  and  moveables,  and  between  those 
moveables  which  are  called  Mens  propres,  bona  avUa,  and 
Mens  acqiL^ts,  bona  acquisita,  or  to  adopt  the  analogous 
distinction  of  the  English  law,  the  title  by  descent  and 
that  by  purchase.     It  then  proceeds  with  the  title  to 
immoveable  property  by  contract.     It  shews  the  various 
estates  and  interests  in  it  which  may  be  created,  and  the 
effect  which  these  modifications  may  have  on  the  owner- 
ship.    The  alienation  of  immoveable  property  by  sale 
involves  the  consideration  of  the  contract  essential  to 
the  completion  of  it,  as  distinguished  from  the  transfer 
of  the  daminiuniy  the  manner  in  which  such  transfer  is 
made,  and  its  registration.     The  other  modes  by  which 
the  alienation  takes  place,  as  by  gift,  exchange,  &c.  are 
next  considered. 

The  title  by  operation  of  law,  and  the  acquisition  of 
rights  in  immoveable  property,  as  distinguished  from  the 
ownership  or  dominiunij  are  then  considered.  Under  this 
head  are  classed  the  title  by  prescription,  the  rights  of 
servitude,  usufruct,  mortgage. 

A  similar  course  of  examination  is  followed  in  treating 
of  the  title  to  moveable  property  by  contract,  and  by 
operation  of  law.  It  comprises  the  contracts  of  sale,  gift, 
pledge,  bailment. 

Quasi  contracts  follow.     They  involve  the  appoint- 
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ment,  interests,  duties,  and  powers  of  guardians,  curators, 
receivers,  mandataries,  &c. 


In  the   conclusion  of  the  third  volume  bankruptcy 
and  foreign  judgments  are  considered. 

The  subject  of  the  fourth  volume  is  the  title  to  im- 
moveable property  by  succession  ah  intestato  and  by 
testament.  It  is  commenced  by  a  discussion  on  the 
opening  of  the  succession,  and  on  the  presumptions  of 
death  or  survivorship,  which  some  codes  of  jurisprudence 
admit,  when  from  absence,  or  from  the  circumstances 
under  which  two  persons  die,  proof  of  the  death  or  sur- 
vivorship cannot  be  adduced.  It  then  proceeds  to  treat 
of  the  succession  ab  intestato^  and  of  the  persons  whom 
the  law  calls,  and  the  order  in  which  it  calls  them  to  the 
succession,  and  of  the  several  subjects  which  belong  to 
these  general  heads. 

Succession  by  testament  follows.  In  treating  of  the 
power  of  disposing  by  testament,  and  the  restrictions  on 
the  exercise  of  that  power,  the  right  of  children,  and 
some  other  heirs  to  a  certain  portion  of  the  testator's  pro- 
perty, their  pars  legitinia  or  legitime  becomes  a  subject  of 
consideration.  The  forms  and  solemnities  essential  to  the 
validity  of  the  testament,  the  rules  of  construction,  the 
operation  and  effect  given  to  the  testament,  are  the  sub- 
jects which  then  follow.  The  concluding  part  of  the  vo- 
lume embraces  those  subjects  which  are  applicable  to  in- 
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testate  and  testate  succession,  and  regard  the  title  of  the 
heir,  his  interest  in,  his  acceptance  or  renunciation  of  the 
succession,  tlie  mode  in  which  it  may  be  made,  the 
annus  deliberandi^  the  benefit  of  inventory,  the  separation 
of  the  ancestor's  estate  from  that  of  the  heir,  collation, 
and  the  appointment  of  testamentary  executors. 

There  is  a  great  conflict  between  the  several  codes  of 
jurisprudence  which  this  Work  comprises,  in  their  man- 
ner of  dealing  with  these  various  subjects.  It  frequently 
becomes  essential  to  the  justice  of  the  judicial  decision, 
that  it  should  be  founded  on  a  selection  of  one  of  these 
conflicting  laws.  The  principles  on  which  the  selection 
should  be  made  constitute  an  important  branch  of  juris- 
prudence. It  forms  a  part  of  this  work.  The  statement 
of  those  principles  follows  the  summary  of  the  laws, 
whenever  an  occasion  for  their  application  is  afforded 
either  by  any  discrepancy  in  those  laws,  or  by  the 
nature  of  the  subject  on  which  there  exists  the  discre- 
pancy. 

This  branch  of  jurisprudence  does  not  appear  to  have 
excited  the  interest  of  English  lawyers.  The  doctrines 
held  in  Scotland  for  so  long  a  period  on  the  law  by 
which  the  succession  to  an  intestate's  moveables  should 
be  regulated,  shew  how  little  it  engaged  the  attention  of 
the  jurists  of  that  country. 

Its  discussion  was  to  be  found  only  in  the  writings  of 
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coDtinental  jurists,  until  Mr.  Justice  Story  bestowed  on 
it  the  learning  and  research  for  which  he  is  so  emi- 
nently distinguished.  His  Treatise  on  the  conflict  of 
laws,  foreign  and  domestic,  is  cited  by  English  judges 
with  the  high  commendation  it  so  justly  merits,  and 
international  jurisprudence  is  largely  indebted  to  him. 
If  it  had  been  part  of  the  plan  of  his  work  to  have  entered 
into  a  detailed  account  of  the  various  systems  of  juris- 
prudence, he  would  have  more  fully  developed,  and  ren- 
dered more  obvious  the  application  of  the  principles  by 
which  a  judicial  tribunal  should  be  governed  in  the  se- 
lection of  one  of  the  several  conflicting  laws. 

I  am  too  well  aware  of  the  extent  and  variety  of  the 
subjects  embraced  by  this  Work  to  anticipate  that  I  shall 
have  afibrded  satis&ction  upon  all  of  them,  but  at 
least  I  may  hope  that  I  have  facilitated  the  means  by 
which  such  satisfaction  may  be  obtained  from  other 
sources. 

Your  Lordship  may  recollect,  that  in  the  progress  of 
this  Work  I  communicated  to  you  the  plan  I  proposed, 
and  the  object  I  sought  to  accomplish.  You  then  ex- 
pressed your  opinion  of  its  utility ;  I  felt  therefore  de- 
sirous of  dedicating  to  your  Lordship  the  result  of  labours 
which  your  opinion  encouraged  me  to  prosecute. 

I  was  gratified  too  by  the  opportunity  thus  afforded 
me  of  evincing  my  high  esteem  and  respect  for  your 
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character,  and  of  expressing  my  cordial  participation  in 
the  satisfaction  with  which  the  public  and  the  profession 
regard  your  elevation  to  the  Bench. 

I  have  the  honor  to  be, 
My  Lord, 

Your  Lordship's 
Very  obedient  and  humble  Servant, 
WILLIAM  BURGE. 


LitteoU'i  Inn, 
Oct.  1837. 


PRELIMINARY  TREATISE 


ON  THE 


SYSTEMS  OF  JURISPRUDENCE  PREVAILING  IN  THE 


BRITISH  COLONIES,  &c. 


AND 


ON   APPEALS   TO   THE   KING  IN   COUNCIL. 


I.  The  present  jurisprudence  of  Demerara,  Berbice,  tlie  Cape  of  Good  Hope, 
Ceylon,  St.  Lucia,  Lower  Canada,  Guernsey,  Jersey,  and  the  Mauri- 
tins. — The  Ciyil  Law,  the  Roman  Dutch  Law,  the  Law  of  Spain,  the 
CmUvmes  of  Paris  and  Normandy  and  the  Code  Civil.— The  Civil  Law, 
the  great  source  from  whence  these  systems  of  jurisprudence  are  de- 
rived.— Its  authority  in  the  law  of  Scotland. — ^There  is  no  distinct  and 
separate  court  under  these  systems  of  jurisprudence,  for  the  admi- 
nistration of  equity  as  distinguished  from  law. — ^The  several  courts  in 
these  possessions  of  original  jurisdiction  whose  sentences,  &c.  are  sub- 
jects of  appeal  to  the  King  in  council. — ^The  courts  take  cognisance 
of,  and  decide  on  the  facts  as  well  as  the  law  of  the  questions  sub- 
mitted for  their  adjudication.  —  Exception  in  certain  cases  in  the 
law  of  Lower  Canada. 
II.  Hie  Colonial  possessions  in  which  the  jurisprudence  is  composed  of 
the  common  law  and  statutes  of  England,  and  the  enactments  of  their 
own  legislatures. — ^Those  which  became  part  of  the  British  Empire 
before  1763. — The  distinction  between  possessions  settled,  and  colo- 
nies acquired  by  conquest. — ^Jamaica  with  reference  to  this  distinc- 
tion was  a  settled  and  not  a  conquered  colony. — What  part  of  the 
law  of  England  in  force. — ^The  Jamaica  Act  1  Geo.  2,  c.  1,  com- 
prises statutes  subsequent  to  the  settlement. — Qualification  of  the 
doctrine,  that  statutes  made  before  the  settlement  are  part  of  its 
law. — ^In  some  of  the  Colonies,  statutes  passed  since,  as  well  as 
before  their  settlement,  have  been  expressly  enacted  by  acts  of  their 
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legislatures. — Colonial  possessions  acquired  by  conquest^  eapitutation 
or  treaty. — ^The  proclamations  in  1763,  and  their  effects. — These  pos- 
sessions became  entitled  to  the  common  and  statute  law  of  Eng- 
land.— Distinct  courts  for  the  administration  of  law  and  equity. — 
Chancellor. — Ordinary. — Court  of  common  law. 

III.  Gibraltar,  Honduras,  Sierra  Leone,  New  South  Wales,  Van  Diemen's 

Land,  Western  Australia,  Southern  Australia,  Charters  of  Justice. 

IV.  The  colonies  in  which  there  is  an  intermediate  appeal  before  that  to  the 

King  in  council. — The  court  of  errors. — ^The  King's  instructions. — 
The  subjects  of  its  jurisdiction. — Restriction  in  respect  of  the 
amount  of  the  matter  in  dispute. 
V.  Possessions  in  which  the  appeal  to  the  King  in  council  is  direct. — ^Ap- 
peals from  the  Courts  of  Error,  Courts  of  Chancery,  and  ordinary. — 
Probable  origin  of  appeals  to  the  King  in  council. — King's  instruc- 
tions to  the  governors  to  allow  appeals. — Forty-seventh  and  forty- 
eighth  instructions. — Construction  and  effect  of  the  instructions. — 
In  the  colonies  acquired  in  1763,  an  appeal  from  the  Court  of  Chan- 
cery does  not  suspend  execution  of  the  sentence. — ^Time  within  which 
the  appeal  must  be  prayed  in  the  colony,  or  lodged  in  the  council 
office. — ^The  judicial  committee  of  the  Ftivy  CounciL — Takes  notice 
of  the  law  of  the  colony  from  which  the  appeal. — In  what  cases  it 
entertains  and  decides  on  objections,  not  taken  in  the  court  below.— 
The  admission  of  evidence. — Costs. — Rehearing. 

• 

I.  The  possessions  of  Demerara,  Berbice,  and  Esse- 
quibo,  which  are  now  united  under  one  government  by 
the  description  of  British  Guiana,  (a)  the  Cape  of 
Good  Hope,  Ceylon,  Trinidad,  St.  Lucia,  Lower  Ca- 
nada, Guernsey,  Jersey,  and  the  Mauritius  have  been 
allowed  to  retain  the  laws  which  they  enjoyed  at  the 
periods  when  they  became  annexed  to  the  British  crown. 

The  law  of  British  Guiana,  the  Cape  of  Good  Hope, 
and  Ceylon  was  the  Roman  Dutch  law,  Rooms  Hoi- 
Jxmds-Regt.  That  of  Trinidad  was  the  law  of  Spain. 
In  St.  Lucia  and  Lower  Canada  the  coutume  of  Paris 
was  in  force,  and  in  Guernsey  and  Jersey  the  coutume 
of  Normandy.  In  the  Mauritius  the  Code  Civil  had 
been  established. 


(a)  Commission  to  Sir  Benjamin  D'Urhan  as  governor,  dated  March 
4th,  1831. 
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According  to  the  articles  of  capitulation  on  the  sur- 
render of  the  colonies  of  Demerara  and  Berbice,  it  was 
stipnlated  thai  the  laws  and  usages  of  these  colonies 
should  remain  in  force  and  be  respected ;  the  mode  of 
taxation  then  in  use  should  be  adhered  to ;  and  the  in- 
habitants enjoy  the  public  exercise  of  their  religion  in 
the  same  manner  as  before  the  capitulation.  That  no 
new  establishments  should  be  introduced  without  the 
consent  of  the  Court  of  Policy  as  the  legislature  of  the 
colony. 

In  Lower  Canada,  the  right  of  the  subjects  of  the  king 
to  retain  their  former  laws  and  usages, until  altered  by  acts 
of  their  provincial  legislature,  is  expressly  secured  to 
them  by  a  British  statute,  (a)  It  was  enacted,  that  in 
all  matters  of  controversy  relative  to  property  and  civil 
rights,  resort  is  to  he  had  to  the  laws  of  Canada,  as  the 
rule  for  the  decision  of  the  same ;  and  that  all  causes 
that  should  thereafter  be  instituted  in  any  of  the  courts 
of  ju  stice  to  be  appointed  for,  and  within  the  said  pro- 
vince by  his  Majest)%  should  with  respect  to  such  pro- 
perty and  rights  be  determined  agreeably  to  the  said 
laws  and  customs  of  Canada,  until  they  should  be 
varied  or  altered  by  any  acts  of  the  provincial  legisla- 
ture, (b) 

Considerable  alterations  have  been  made  in  the  juris- 
prudence of  these  possessions,  but  it  is  still  essentially 
distinguished  from  the  law  of  England. 

According  to  the  order  observed  in  the  following 
Commentaries,  the  consideration  of  these  systems  of  juris- 
prudence precedes  that  of  the  law  of  Scotland,  Eng- 

(a)  14  Geo.  3,  c.  83,  §  8.  (W  lb.  §  8. 
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land,    the   other   British   colonies,    and    the   States  of 
America. 

In  treating  of  those  systems  of  jurisprudence  the 
civil  law  holds  the  first  and  most  prominent  place.  It 
is  the  great  source  from  whence  they  have  been  derived, 
and  they  still  recognize  the  influence  of  its  principles 
and  doctrines.  The  observation  of  a  jurist,  "  Servatur 
ubique  jus  Romanum  non  ratione  imperii  sed  rationis 
imperio,"  expresses  the  authority  which  the  jurists  of 
Holland,  France,  and  the  other  states  of  Europe  ascribe 
to  it. 

The  Roman  Dutch  law,  as  its  title  expresses,  was 
composed  of  the  civil  law,  and  of  such  ordinances 
and  edicts  as  the  supreme  authority  in  Holland  had 
from  time  to  time  enacted. 

The  Commentaries  of  J.  Voet,  ^nd  the  Treatise  of 
Groenewegen,  exhibit  the  difference  which  exists  be- 
tween the  law  of  Holland  and  the  civil  law,  either  from 
the  introduction  of  new  laws,  or  the  repeal  or  desuetude 
of  those  which  are  to  be  found  in  the  civil  law.  There 
cannot  be  a  more  striking  proof  of  the  admirable  prin. 
ciples  on  which  it  was  founded,  and  of  the  value  which 
was  attached  to  it,  than  the  &ct  that  so  much  of  it 
remained  unaltered. 

Groenewegen  has  given  the  general  opinion  of  the 
jurists  of  Holland  on  its  obligatory  effect,  and  on  the 
manner  in  which  it  acquired  its  authority  in  the  juris- 
prudence of  that  country :  "  In  Belgio  autem  multo 
majorem  auctoritatem  obtinet  jus  Romanum:  cum  enim 
passim  summa  ratione  atque  sequitate  abundet,  olim  pro 
justitise  et  aequitatis  exemplo  in  judiciis  allegatum,  tan- 
dem vero  etiam  pro  legibus  receptum  est  atque  etiam 
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nam  regular! terlegum  vim  atqueauctoritatem  apud  nosob* 
tinetj^a)  Hinc,  D.  D.  Ordinesin condendis legibussese ssepe 
ad  jus  Romanuin,  tanquam  ad  jus  commune  et  receptum 
refenint :  exemplo  sit  placit.  succession,  ab  iu testa  to.(b) 
Hinc  Curiarum  Senatores  in  leges  Romanas  jurant/'(c) 

Although  the  modem  Spanish  Writers  have  been  dis- 
inclined to  admit  the  authority  of  the  Roman  law^  yet 
the  Fttero  Real^  published  in  the  year  1255,  and 
the  ParttdoB  iu  1260  abundantly  establish,  that  the 
Roman  law  was  the  source  from  whence  they  derived 
whatever  is  excellent  in  ^hose  compilations.  Covar- 
mvias,  a  distinguished  jurist  of  Spain ^  has  stated  this 
to  be  his  opinion :  *^  Ego  tamen  ejus  opinionis  sum,  ut 
Regias  constitutiones,  quas  Septem  partitum  opus  com- 
plectitur,  quoties  earum  verba  patiantur,  existimem  ad 
jus  Pontificium  Caesareumque  reducendas  fore :  ut  nihil 
utriusque  juris  sanctionibus  adversum  in  eis  statu^ 
existimemus;  quandoquidem  earum  legum  conditoris 
potissimus  fuerit  scopus,in  quem  tantum  opus  ad  Hispanse 
Reipub.  utilitatem  direxit,  ex  utriusque  juris  statutis, 
constitutiones  preedictas  Hispano  sermone  deducere/'  {d) 

The  national  pride  of  Spain  was  consulted  by  giving 
to  the  civil  law  after  it  had  been  adapted  to  the  altered 


(a)  Crrot  Introd.  L  1,  p.  2,  n.  26.  Merul.  Prax.  Civil.  1. 1,  tit.  4,  c.  1. 
GhiiatiB.  yoL  1,  deds.  343.  Goris,  Advers.  Tr.  4,  de  Differ.  $  1.  Burgnnd. 
ad  Cons.  Fland.  Prolog,  n.  5.  Bugn.  De  L.  L.  Abrog.  1.  2,  $  11. 

(6)  Edit.  1,  April  1580,  art.  14. 

(c)  Meml.  Praxt  CHv.  1.  4,  tit  6,  c.  2,  n.  1.  Groeneweg.  ad  Inst.  lib.  1. 
Proemimny  n.  3.  P.  Voet,  de  Usu  Juris  CivUis,  c.  5,  §  8.  J.  Voet,  lib.  1,  tit.  1, 
n.  2.  Matth.  Panem.  Belg.  Pkuwm.  1.  H.  Grot,  in  Reap.  Jur.  HoU.  p.  3>  vol.  2» 
cons.  197»  n.  14.  Guddin.  de  Jure  Noviaa.  lib.  1,  c.  13.  Duck,  de  Uau  et 
Author.  Jur.  Qvil.    Poth.  Preef.  ad  Pand.  p.  4,  c.  1,  $  3,  n.  2>  p.  278,  torn.  1. 

(cO  Covaruv.  Var.  Res.  lib.  1,  torn.  2,  c.  14,  n.  6. 
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State  of  society  in  that  kingdom  the  authority  of  her 
kings.  ^ 

Ferdinand  III.  formed  the  noble  purpose  of  establishing 
a  general  body  of  laws  by  which  he  might  unite  all  classes 
of  society,  repress  the  evils  of  feudal  anarchy,  and  secure 
the  wise  and  sound  administration  of  justice.  He  died 
before  he  had  completed  this  work.  His  son,  Alonzo 
the  Wise,  executed  his  father's  intentions  by  the  for- 
mation of  two  codes,  the  one  called  Fuero  Real^  and 
the  second  the  Partidas ;  the  former  was  executed  in 
the  year  1255,  and  was  designed  as  a  precursor  to  the 
great  work  of  the  Partidas. 

The  Fnero  Real  is  divided  into  four  booj^s,  each  com- 
posed of  different  titles.  The  subjects  of  the  first  book 
are  laws  for  the  observance  of  the  Christian  faith,  the 
personal  security  of  the  king  and  his  children,  the 
duties  of  subjects,  the  alienation  of  church  property, 
public  officers,  alcaldes,  lawyers,  notaries  public,  &c.  &c. 

The  second  book  contains  the  rules  respecting  ju- 
dicial proceedings  of  the  competent  tribunals,  of  the 
commencement  of  suits,  .the  litis  contestation  or 
joining  issue,  the  modes  of  proof  and  exceptions  there- 
to, and  concludes  with  the  mode  of  regulating  final 
judgments. 

The  third  bcok  is  principally  occupied  with  the  re- 
gulations respecting  matrimony,  jointures,  {Uis  arras) 
acquits  and  gains,  and  the  division  of  lands  which  are 
rented  out,  (se  dan  a  plazos)  legacies  and  estates  in 
trust,  inheritances,  tutorship,  and  other  points  connected 
with  these  titles. 

From  the  tenth  to  the  twentieth  and  last  title  of  this 
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book,  are  to  be  found  the  laws  concerning  the  various 
classes  of  contracts. 

The  fourth  and  last  book  treats  principally  of  Jews, 
Saracens^  and  their  slaves. 

The  Fvero  Real  has  been  compared  as  to  its  nature 
and  object  to  the  institutes  of  Justinian. 

The  Partidas  is  a  complete  body  of  law  {el  cuerpo 
eampleto)  which  combines  the  public  with  the  private 
law,  all  digested  and  precompared,  (says  the  author 
from  which  the  account  of  this  Code  is  taken,)  in  a 
most  scientific,  just,  solid.  Christian,  and  equitable 
manner,  and  which  has  not  perhaps  its  equal  in  all 
Europe.  The  first  Partida  is  an  exact  compendium  of 
the  canon  law,  as  it  existed  at  that  epoch.  The  second 
is  a  summary  of  the  ancient  laws  and  customs  of  the 
nation.  The  third,  fifth,  and  sixth  Partidas  contain  an 
abridgment  of  all  that  is  most  valuable  in  the  Roman 
law,  respecting  judgments,  contracts,  and  last  wills  and 
testaments,  each  of  which  are  well  accommodated  to  the 
state  of  the  monarchy  at  that  time,  and  to  the  deciding 
and  settling  doubtful  points  of  the  civil  law. 

The  fourth  is  a  compendium  of  the  civil  and  canon 
laws  appertaining  to  espousals,  matrimony,  and  their 
incidents ;  and  the  seventh  and  last  is  that  which  treats 
of  crinotes  and  their  penalties,  concluding  in  the  manner 
of  the  Pandects  and  Decretals,  with  titles  of  the  signifi- 
cations of  words  and  rules  of  law. 

During  the  time  which  intervened  from  the  formation 
of  the  Partidas  to  its  first  publication  in  the  Cortes  of 
Alcala,  there  were  promulgated  in  the  year  \^\OyLasLeyes 
de  JBstilOf  which  amounted  in  number  to  two  hundred  and 

b  2 


I 


X  DEDICATION. 

testate  and  testate  succession,  and  regard  the  title  of  the 
heir,  his  interest  in,  his  acceptance  or  renunciation  of  the 
succession,  tJie  mode  in  which  it  may  be  made,  the 
annus  deliberandij  the  benefit  of  inventory,  the  separation 
of  the  ancestor's  estate  from  that  of  the  heir,  collation, 
and  the  appointment  of  testamentary  executors. 

There  is  a  great  conflict  between  the  several  codes  of 
jurisprudence  which  this  Work  comprises,  in  their  man- 
ner of  dealing  with  these  various  subjects.  It  frequently 
becomes  essential  to  the  justice  of  the  judicial  decision, 
that  it  should  be  founded  on  a  selection  of  one  of  these 
conflicting  laws.  The  principles  on  which  the  selection 
should  be  made  constitute  an  important  branch  of  juris- 
prudence. It  forms  a  part  of  this  work.  The  statement 
of  those  principles  follows  the  summary  of  the  laws, 
whenever  an  occasion  for  their  application  is  aflbrded 
either  by  any  discrepancy  in  those  laws,  or  by  the 
nature  of  the  subject  on  which  there  exists  the  discre- 
pancy. 

This  branch  of  jurisprudence  does  not  appear  to  have 
excited  the  interest  of  English  lawyers.  The  doctrines 
held  in  Scotland  for  so  long  a  period  on  the  law  by 
which  the  succession  to  an  intestate's  moveables  should 
be  regulated,  shew  how  little  it  engaged  the  attention  of 
the  jurists  of  that  country. 

Its  discussion  was  to  be  found  only  in  the  writings  of 
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coDtinental  jurists,  until  Mr.  Justice  Story  bestowed  on 
it  the  learning  and  research  for  which  he  is  so  emi- 
nently distinguished.  His  Treatise  on  the  conflict  of 
laws,  foreign  and  domestic,  is  cited  by  English  judges 
with  the  high  commendation  it  so  justly  merits,  and 
international  jurisprudence  is  largely  indebted  to  him. 
If  it  had  been  part  of  the  plan  of  his  work  to  have  entered 
into  a  detailed  account  of  the  various  systems  of  juris- 
prudence, he  would  have  more  fully  developed,  and  ren- 
dered more  obvious  the  application  of  the  principles  by 
which  a  judicial  tribunal  should  be  governed  in  the  se- 
lection of  one  of  the  several  conflicting  laws. 

I  am  too  well  aware  of  the  extent  and  variety  of  the 
subjects  embraced  by  this  Work  to  anticipate  that  I  shall 
have  afforded  satisfitction  upon  all  of  them,  but  at 
least  I  may  hope  that  I  have  facilitated  the  means  by 
which  such  satisfaction  may  be  obtained  from  other 
sources. 

Your  Lordship  may  recollect,  that  in  the  progress  of 
this  Work  I  communicated  to  you  the  plan  I  proposed, 
and  the  object  I  sought  to  aocomplish.  You  then  ex- 
pressed your  opinion  of  its  utility ;  I  felt  therefore  de- 
sirous of  dedicating  to  your  Lordship  the  result  of  labours 
which  your  opinion  encouraged  me  to  prosecute. 

I  was  gratified  too  by  the  opportunity  thus  afibrded 
me  of  evincing  my  high  esteem  and  respect  for  your 
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character,  and  of  expressing  my  cordial  participation  in 
the  satisfaction  with  which  the  public  and  the  profession 
regard  your  elevation  to  the  Bench. 

I  have  the  honor  to  be. 
My  Lord, 

Your  Lordship's 
Very  obedient  and  humble  Servant, 

WILLIAM  BURGE. 


Lincoln's  Inn, 
Oct.  1837. 


PRELIMINARY  TREATISE 


ON  THE 


SYSTEMS  OF  JURISPRUDENCE  PREVAIUN6  IN  THE 


BRITISH  COLONIES,  &c 


AND 


ON   APPEALS  TO   THE   KING   IN   COUNCIL. 


I .  The  present  jarispradence  of  Demerara,  Berbice^  the  Cape  of  Good  Hope, 
Ceylon,  St.  Lucia,  Lower  Canada,  Guernsey,  Jersey,  and  the  Mauri- 
tius.— ^The  Civil  Law,  the  Roman  Dutch  Law,  the  Law  of  Spain,  the 
Coutumes  of  Paris  and  Normandy  and  the  Code  Civil. — The  Civil  Law, 
the  great  source  from  whence  these  systems  of  jurisprudence  are  de- 
rived.— Its  authority  in  the  law  of  Scotland. — ^There  is  no  distinct  and 
separate  court  under  these  systems  of  jurisprudence,  for  the  admi- 
nistration of  equity  as  distinguished  from  law. — ^The  several  courts  in 
these  possessions  of  original  jurisdiction  whose  sentences,  &c.  are  sub- 
jects of  appeal  to  the  King  in  council — The  courts  take  cognisance 
of,  and  decide  on  the  facts  as  well  as  the  law  of  the  questions  sub- 
mitted for  their  adjudication.  —  Exception  in  certain  cases  in  the 
law  of  Lower  Canada. 
II.  The  Colonial  possesnons  in  which  the  jurisprudence  is  composed  of 
the  common  law  and  statutes  of  England,  and  the  enactments  of  their 
own  legislatures. — ^Those  which  became  part  of  the  British  Empire 
before  1763. — ^The  distinction  between  possessions  settled,  and  colo- 
nies acquired  by  conquest. — Jamaica  with  reference  to  this  distinc- 
tion was  a  settled  and  not  a  conquered  colony. — What  part  of  the 
law  of  England  in  force. — The  Jamaica  Act  1  Geo.  2,  c.  1,  com- 
prises statutes  subsequent  to  the  settlement. — Qualification  of  the 
doctrine,  that  statutes  made  before  the  settlement  are  part  of  its 
law. — ^In  some  of  the  Colonies,  statutes  passed  since,  as  well  as 
before  their  settlement,  have  been  expressly  enacted  by  acts  of  their 
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legislatures. — Colonial  possessions  acquired  by  conqneet^  dftttulation 
or  treaty. — ^The  proclamations  in  1763^  and  their  effects. — These  pos- 
sessions became  entitled  to  the  common  and  statute  law  of  Eng- 
land.— Distinct  courts  for  the  administration  of  law  and  equity. — 
Chancellor. — Ordinary. — Court  of  common  law. 

III.  Gibraltar,  Honduras,  Sierra  Leone,  New  South  Wales,  Van  Diemen's 

Land,  Western  Australia,  Southern  Australia,  Charters  of  Justice. 

IV.  The  colonies  in  which  there  is  an  intermediate  appeal  before  that  to  the 

King  in  council. — ^The  court  of  errors. — ^The  King's  instructions. — 
The  subjects  of  its  jurisdiction. — Restriction  in  respect  of  the 
amount  of  the  matter  in  dispute. 
V.  Possessions  in  which  the  appeal  to  the  King  in  council  is  direct. — ^Ap- 
peals from  the  Courts  of  Error,  Courts  of  Chancery,  and  ordinary. — 
Probable  origin  of  appeals  to  the  King  in  council. — King's  instruc- 
tions to  the  governors  to  allow  appeals. — Forty-seventh  and  forty- 
eighth  instructions. — Construction  and  effect  of  the  instructions. — 
In  the  colonies  acquired  in  1763,  an  appeal  from  the  Court  of  Chan- 
cery does  not  suspend  execution  of  the  sentence. — ^Time  within  which 
the  appeal  must  be  prayed  in  the  colony,  or  lodged  in  the  council 
office. — ^The  judicial  committee  of  the  Privy  CounciL — Takes  notice 
of  the  law  of  the  colony  from  which  the  appeal. — In  what  cases  it 
entertains  and  decides  on  objections,  not  taken  in  the  court  below.— 
The  admission  of  evidence. — Costs. — Rehearing. 

I.  The  possessions  of  Demerara,  Berbice,  and  Esse- 
quibo,  which  are  now  united  under  one  government  by 
the  description  of  British  Guiana,  (a)  the  Cape  of 
Good  Hope,  Ceylon,  Trinidad,  St.  Lucia,  Lower  Ca- 
nada, Guernsey,  Jersey,  and  the  Mauritius  have  been 
allowed  to  retain  the  laws  which  they  enjoyed  at  the 
periods  when  they  became  annexed  to  the  British  crown. 

The  law  of  British  Guiana,  the  Cape  of  Good  Hope, 
and  Ceylon  was  the  Roman  Dutch  law,  Roams  Hal- 
hxnds-Regt.  That  of  Trinidad  was  the  law  of  Spain. 
In  St.  Lucia  and  Lower  Canada  the  coutume  of  Paris 
was  in  force,  and  in  Guernsey  and  Jersey  the  coutume 
of  Normandy.  In  the  Mauritius  the  Code  Civil  had 
been  established. 


(a)  Commission  to  Sir  Benjamin  D'Urban  as  governor,  dated  March 
4th,  1831. 


' 
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According  to  the  articles  of  capitulation  on  the  sur- 
render of  the  colonies  of  Demerara  and  Berbice,  it  was 
stipulated  thai  the  laws  and  usages  of  these  colonies 
should  remain  in  force  and  be  respected ;  the  mode  of 
taxation  then  in  use  should  be  adhered  to ;  and  the  in- 
habitants enjoy  the  public  exercise  of  their  religion  in 
the  same  manner  as  before  the  capitulation.  That  no 
new  establishments  should  be  introduced  without  the 
consent  of  the  Court  of  Policy  as  the  legislature  of  the 
colony. 

In  Lower  Canada,  the  right  of  the  subjects  of  the  king 
to  retain  their  former  laws  and  usages,  until  altered  by  acts 
of  their  provincial  legislature,  is  expressly  secured  to 
them  by  a  British  statute,  (a)  It  was  enacted,  that  in 
all  matters  of  controversy  relative  to  property  and  civil 
rights,  resort  is  to  be  had  to  the  laws  of  Canada,  as  the 
rule  for  the  decision  of  the  same ;  and  that  all  causes 
that  should  thereafter  be  instituted  in  any  of  the  courts 
of  justice  to  be  appointed  for,  and  within  the  said  pro- 
vince by  his  Majesty,  should  with  respect  to  such  pro- 
perty and  rights  be  determined  agreeably  to  the  said 
laws  and  customs  of  Canada,  until  they  should  be 
varied  or  altered  by  any  acts  of  the  provincial  legisla- 
ture, (jb) 

Considerable  alterations  have  been  made  in  the  juris- 
prudence of  these  possessions,  but  it  is  still  essentially 
distinguished  from  the  law  of  England. 

According  to  the  order  observed  in  the  following 
Commentaries,  the  consideration  of  these  systems  of  juris- 
prudence precedes  that  of  the  law  of  Scotland,  Eng- 

(a)  14  Geo.  3,  c.  83,  §  8.  (W  ^'  5  8- 
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land,    the   other   British    colonies,    and    the   States  of 
America. 

In  treating  of  those  systems  of  jurisprudence  the 
civil  law  holds  the  first  and  most  prominent  place.  It 
is  the  great  source  from  whence  they  have  been  derived, 
and  they  still  recognize  the  influence  of  its  principles 
and  doctrines.  The  observation  of  a  jurist,  '^  Servatur 
ubique  jus  Romanum  non  ratione  imperii  sed  rationis 
imperio/'  expresses  the  authority  which  the  jurists  of 
Holland,  France,  and  the  other  states  of  Europe  ascribe 
to  it. 

The  Roman  Dutch  law,  as  its  title  expresses,  was 
composed  of  the  civil  law,  and  of  such  ordinances 
and  edicts  as  the  supreme  authority  in  Holland  had 
from  time  to  time  enacted. 

The  Commentaries  of  J.  Voet,  and  the  Treatise  of 
Groenewegen,  exhibit  the  difference  which  exists  be- 
tween the  law  of  Holland  and  the  civil  law,  either  from 
the  introduction  of  new  laws,  or  the  repeal  or  desuetude 
of  those  which  are  to  be  found  in  the  civil  law.  There 
cannot  be  a  more  striking  proof  of  the  admirable  prin. 
ciples  on  which  it  was  founded,  and  of  the  value  which 
was  attached  to  it,  than  the  feet  that  so  much  of  it 
remained  unaltered. 

Groenewegen  has  given  the  general  opinion  of  the 
jurists  of  Hollaud  on  its  obligatory  effect,  and  on  the 
manner  in  which  it  acquired  its  authority  in  the  juris- 
prudence of  that  country :  "  In  Belgio  autem  multo 
majorem  auctoritatem  obtinet  jus  Romanum  :  cum  enim 
passim  summa  ratione  atque  sequitate  abundet,  olim  pro 
justitise  et  aequitatis  exemplo  in  judiciis  allegatum,  tan- 
dem vero  etiam  pro  legibus  receptum  est  atque  etiam 
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nam  regular!  terlegum  vim  atqueauctoritatem  apud  nosob- 
tinet.j[a)  Hinc,  D.  D.  Ordinesiii condendis legibussese ssepe 
ad  JQ8  Romanum,  tanquam  ad  jus  commune  et  receptum 
referunt :  ezemplo  sit  placit.  succession,  ab  intesta  to*  (6) 
Hinc  Curiarum  Senatores  in  leges  Romanas  jurant.'*(c) 

Although  the  modem  Spanish  Writers  have  been  dis- 
inclined to  admit  the  authority  of  the  Roman  law^  yet 
the  Fuero  Realy  published  in  the  year  1255,  and 
the  Partidas  in  1260  abundantly  establish,  that  the 
Roman  law  was  the  source  from  whence  they  derived 
whatever  is  excellent  in  Ihose  compilations.  Covar- 
ruvias,  a  distinguished  jurist  of  Spain^  has  stated  this 
to  be  his  opinion :  *^  Ego  tamen  ejus  opinionis  sum,  ut 
Regias  constitutiones,  quas  Septem  partitum  opus  com- 
plectitur,  quoties  earum  verba  patiantur,  existimem  ad 
jus  Pontificium  Csesareumque  reducendas  fore :  ut  nihil 
utriusque  juris  sanctionibus  adversum  in  eis  statu^ 
existimemus;  quandoquidem  earum  legum  conditoris 
potissimus  fuerit  scopus,in  quem  tantum  opus  ad  Hispanae 
Reipub.  utilitatem  direxit,  ex  utriusque  juris  statutis, 
constitutiones  praedictas  Hispano  sermone  deducere/'  {d) 

The  national  pride  of  Spain  was  consulted  by  giving 
to  the  civil  law  after  it  had  been  adapted  to  the  altered 


(a)  Grot.  Infarod.  1.  1,  p.  2,  n.  26.  Merul.  Prax.  Ciyil.  1. 1,  tit.  4,  c.  1. 
Chriatin.  toL  1,  decis.  343.  Groris,  AdVers.  Tr.  4,  de  Differ.  $  1.  Burgnnd. 
ad  Cons.  Fland.  Prolog,  d.  5.  Bugn.  De  L.  L.  Abrog.  1.  2,  Hi- 

(6;  Edit.  1,  April  1580,  art.  14. 

(c)  Meml.  Prax.  C^r.  1.  4,  tit  6,  c.  2,  n.  1.  Groeneweg.  ad  Inst.  lib.  1. 
Proemimny  n.  3.  P.  Voet,  de  Usu  Juris  Ciyilie,  c.  5,  §  8.  J.  Voet,  lib.  1,  tit.  1, 
n.  2.  Matth.  Panem.  Belg.  P&rem.  1.  H.  Grot,  in  Reap.  Jur.  Holl.  p.  3,  yoI.  2> 
cons.  197*  n.  14.  Gudelin.  de  Jure  Noviss.  lib.  1,  c.  13.  Duck,  de  Usu  et 
Author.  Jur.  CiviL    Poth.  Pnef.  ad  Pand.  p.  4,  c.  1,  $  3,  n.  2,  p.  278,  torn.  1. 

<^)  Covaruv.  Var.  Res.  lib.  1,  torn.  2,  c.  14,  n.  5. 

VOL.  I.  b 
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State  of  society  in  that  kingdom  the  authority  of  her 
kings.  ^ 

Ferdinand  III.  formed  the  noble  purpose  of  establishing 
a  general  body  of  laws  by  which  he  might  unite  all  classes 
of  society,  repress  the  evils  of  feudal  anarchy,  and  secure 
the  wise  and  sound  administration  of  justice.  He  died 
before  he  had  completed  this  work.  His  son,  Alonzo 
the  Wise,  executed  his  father's  intentions  by  the  for- 
mation of  two  codes,  the  one  called  Fuero  Real,  and 
the  second  the  Partidas ;  the  former  was  executed  in 
the  year  1255,  and  was  designed  as  a  precursor  to  the 
great  work  of  the  Partidas. 

The  Fuero  Real  is  divided  into  four  boojcs,  each  com- 
posed of  different  titles.  The  subjects  of  the  first  book 
are  laws  for  the  observance  of  the  Christian  faith,  the 
personal  security  of  the  king  and  his  children,  the 
duties  of  subjects,  the  alienation  of  church  property, 
public  officers,  alcaldes,  lawyers,  notaries  public,  &c.  &c. 

The  second  book  contains  the  rules  respecting  ju- 
dicial proceedings  of  the  competent  tribunals,  of  the 
commencement  of  suits,  .the  litis  contestation  or 
joining  issue,  the  modes  of  proof  and  exceptions  there- 
to, and  concludes  with  the  mode  of  regulating  final 
judgments. 

The  third  book  is  principally  occupied  with  the  re- 
gulations respecting  matrimony,  jointures,  (iw  arras) 
acquits  and  gains,  and  the  division  of  lands  which  are 
rented  out,  {se  dan  a  plazos)  legacies  and  estates  in 
trust,  inheritances,  tutorship,  and  other  points  connected 
with  these  titles. 

From  the  tenth  to  the  twentieth  and  last  title  of  this 
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book,  are  to  be  found  the  laws  concerning  the  various 
classes  of  contracts. 

The  fourth  and  last  book  treats  principally  of  Jews, 
Saracens^  and  their  slaves. 

The  FwTo  Real  has  been  compared  as  to  its  nature 
and  object  to  the  institutes  of  Justinian. 

The  Partidas  is  a  complete  body  of  law  {el  cuerpo 
completo)  which  combines  the  public  with  the  private 
law,  all  digested  and  precompared,  (says  the  author 
from  which  the  account  of  this  Code  is  taken,)  in  a 
most  scientific,  just,  solid.  Christian,  and  equitable 
manner,  and  which  has  not  perhaps  its  equal  in  all 
Europe.  The  first  Partida  is  an  exact  compendium  of 
the  canon  law,  as  it  existed  at  that  epoch.  The  second 
is  a  summary  of  the  ancient  laws  and  customs  of  the 
nation.  The  third,  fifth,  and  sixth  Partidas  contain  an 
abridgment  of  all  that  is  most  valuable  in  the  Roman 
law,  respecting  judgments,  contracts,  and  last  wills  and 
testaments,  each  of  which  are  well  accommodated  to  the 
state  of  the  monarchy  at  that  time,  and  to  the  deciding 
and  settling  doubtful  points  of  the  civil  law. 

The  fourth  is  a  compendium  of  the  civil  and  canon 
laws  appertaining  to  espousals,  matrimony,  and  their 
incidents ;  and  the  seventh  and  last  is  that  which  treats 
of  crimes  and  their  penalties,  concluding  in  the  manner 
of  the  Pandects  and  Decretals,  with  titles  of  the  signifi- 
cations of  words  and  rules  of  law. 

During  the  time  which  intervened  from  the  formation 
of  the  Partidas  to  its  first  publication  in  the  Cortes  of 
Alcala,  there  were  promulgated  in  the  year  1310 jLas  Ley es 
de  SstHoy  which  amounted  in  number  to  two  hundred  and 
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fifty-two,  without  any  division  into  books  or  other  parts. 
They  principally  treat  of  judgments,  civil  as  well  as 
criminal,  and  contain  a  description  of  the  persons  who 
may  appear  in  court,  and  the  proofs  necessary  to  ad- 
duce.    Others  again  treat  of  contracts  and  testaments. 

Some  changes  were  made  in  these,  and  several  new 
laws  or  ordinances  were  published,  under  the  name  of 
Pragmaticas.  When  they  amounted  to  a  considerable 
number,  they  were  collected  into  one  or  more  volumes 
by  virtue  of  a  royal  ordinance,  and  acquired  legislative 
force.  Of  this  class  was  the  first  Code  of  the  ordinance  of 
Alcala,  made  and  authorized  in  the  year  1348.  It  is 
divided  into  thirty-two  titles,  each  composed  of  different 
laws  relative  to  the  manner  of  conducting  suits,  regula- 
tions on  the  subject  of  contracts  and  testaments,  and 
penalties  attached  to  certain  crimes. 

Eighty -three  laws  were  made  and  published  in  the  cele- 
brated Cortes  held  at  Toro,  in  the  year  1605.  They 
provide  for  the  solemnities  of  testaments — the  I'ight  of 
succeeding  ah  intestatOj  and  by  testament,  the  legacies 
of  the  third  and  fifth  given  by  the  testator  to  one  heir 
in  preference  to  another,  the  order  of  succession  for 
the  nobles  of  Spain,  the  aliment  which  fathers  owe  to 
their  natural  children,  the  penalties  of  adultery  and 
other  incidental  titles,  which  are  inserted  in  the  corres- 
pondent titles  of  the  RecopUacion. 

Before  and  after  the  Cortes  of  Toro,  there  were  several 
collections  of  ordinances,  proclamations,  and  other  royal 
determinations ;  the  first  of  which  is  known  by  the  name 
of  the  Ordenamiento  Real,  authorized  and  published  by 
the  Catholic  King  and  Queen^  Ferdinand  and  Isabella,  in 
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the  year  1496,  it  is  distributed  into  eight  books,  and  then 
into  different  titles.  They  contained  the  total  or  partial 
repeals  of  the  FueroSj  or  ancient  laws.  Some  new 
provisions  were  inserted  in  the  Mecopilacion,  with  cor- 
responding titles. 

The  Becopilacion  was  first  published  in  the  year  1567, 
by  virtue  of  an  order  made  by  Philip  II.  It  includes 
the  laws  which  are  not  repealed  by  the  Ordenamiento 
Real,  and  the  Ordenamiento  del  Alcala^  all  those  of 
Toro,  and  others  which  had  been  published  in  the 
interim. 

The  Autos  Accordados,  first  published  in  1746,  form 
the  third  and  last  volume  of  this  work. 

The  first  book,  which  consists  of  thirteen  titles,  treats 
exclusively  of  the  Catholic  Religion,  and  of  ecclesiastical 
subjects. 

The  second  book  treats  of  laws  in  general,  of  ju- 
dicial functionaries,  and  of  the  king's  council  (el 
concejo  del  Rej/.) 

In  the  commencement  of  the  third,  the  rules  and 
regulations  which  ought  to  be  observed  in  the  various 
tribunals  are  laid  down.  It  then  treats  of  the  affairs  of 
justice  in  cities  and  provinces,  (los  corregidores)  contains 
a  variety  of  regulations  respecting  the  duties  of  officers 
of  the  revenue  and  for  the  examination  and  reception  of 
physicians,  surgeons,  apothecaries,  farriers,  &c. 

The  first  title  of  the  fourth  book  contains  rules  and 
regulations  for  the  proper  maintenance  of  the  royal 
jurisdiction.  In  the  following  twenty-one  titles,  the 
law  of  the  different  species  of  judgments ;  the  mode  of 
carrying  on  suits,  and  the  time  given  for  terminating 
them ;  rales  relative  to  pleas,  answers,  the  taking  of  depo 
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sitionS)  and  the  practice  in  the  courts  of  the  first  and 
second  instance.  The  ten  following  defining  the  duties 
of  sherifi*,  jailor,  and  the  fees  allowed  them  by  law. 

Marriage,  succession,  contract,  and  their  incidents 
are  the  subjects  of  the  fifth  book.  It  concludes  with 
the  titles  relative  to  banks  and  their  ofiicers,  goldsmiths, 
&c.,  and  the  regulations  established  with  respect  to 
bakers,  &c.  The  sixth  treats  of  an  heir  who  receives  a 
legacy  of  the  third  or  fifth  of  the  property  of  the 
testator.  The  seventh  provides  for  the  succession  of 
nobles.  The  fifteenth  title  prescribes  the  formalities 
which  ought  to  be  observed  with  regard  to  taxes, 
respecting  which  there  had  been  anciently  various  dis- 
putes. 

The  sixth  and  seventh  books  treat  of  knights  and 
gentlemen,  of  towns,  of  vassals,  of  cattle,  of  fortresses, 
of  the  cortes,  of  ambassadors,  inspections,  tributes,  ports ; 
of  those  exempted  from  taxes,  and  not  subject  to  the 
prohibition  by  which  certain  articles  were  prevented 
from  being  exported ;  corporations,  the  rents  and  pro- 
perty of  councils,  of  the  privileges  of  cities,  of  taxes,  of 
public  limits  and  commons. 

The  eighth  relates  to  crimes  and  punishments. 

Since  the  publication  *of  the  Recopiladon^  there  have 
been  issued  by  the  kings  of  Spain  numerous  proclama- 
tions, instructions  for  governors  of  Spanish  America, 
"  cedulas  reales^ 

The  RecopHacion  de  las  Indias^  the  collection  of 
laws  of  the  Spanish  settlements,  is  very  similar  to  the 
RecapUacUm. 

It  consists  principally  of  regulations  respecting  the 
functionaries  of  the  government  in  the  Spanish  Colonies 
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and  leaves  ^e  subject  of  contract,  the  rights  of  persons 
and  things,  &c«  &c.  to  be  regulated  by  the  laws  which 
are  in  force  in  old  Spain  respecting  them. 

The  Ordinance  of  Bilboa  is  a  commercial  code  of 
great  value,  (a) 

Until  the  constitution  of  the  Code  Civil,  the  Roman 
law  prevailed  in  numerous  provinces  of  France,  as  the 
acknowledged  law  which  the  judicial  tribunals  were 
bound  to  adopt,  except  so  far  as  it  was  at  variance  with 
any  of  the  ordinances  of  the  kings  of  France.  These 
provinces  were  called  les  pais  de  droit  icrit  But  there 
were  other  provinces  which  did  not  recognize  it  as 
having  the  force  of  law,  but  were  governed  by  certain 
coHtumes.  These  were  called  les  pays  cauiumiers. 
TThose  cautumes  were  reduced  to  writing  by  the  kings 
of  France  and  received  corrections.  The  coutume  of 
Paris  was  the  law  of  the  French  colonies.  The  33rd 
Article  of  the  Arret  of  the  Conseil  d'Etat  du  Roi  of 
May  1664,  establishing  the  West  India  Company,  ex- 
pressly declares  its  obligatory  effect  in  the  West 
India  Colonies,  as  the  Arret  of  August  1664  had  esta- 
blished it  in  the  French  colonies  in  the  East :  ^^  Seront 
les  juges  etablis  en  tons  les  dits  lieux,  tenus  de 
juger  suivant  les  loix  et  Ordonnances  du  Royaume, 
et  les  officiers  de  suivre  et  se  conformer  k  la  coutume  de 
la  prevote  et  vicomt6  de  Paris,  suivant  laquelle  les 
habitants  pourront  contracter  sans  que  Ton  y  puisse 
introduire  aucune  autre  coutume  pour  eviter  la  diver- 
site."  (6) 

No  Ordinances  of  France  were  deemed  to  be  in  force 

(a)  See  Mr.  Porter's  History  of  the  Spanish  Law,  5  Wheaton's  Rep.  App.  32. 
ib)  Etablissement  de  la  Comp.  des  Indes  Occident.  May  1664,  sect.  33. 
Edit?,  &c.  Concern,  le  Canada,  vol.  1,  p.  37. 
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in  her  Colonies,  unless  they  had  been  registered  there,  (a) 
The  Ordinances  of  1667,  1669,  1670,  1673,  were  regis- 
tered in  1681,  but  the  ordinance  of  1735  was  not,  and 
therefore  was  not  in  force.  (6) 

The  jurists  of  France,  in  making  the  distinction  be- 
tween the  different  systems  of  jurisprudence  which 
prevailed  in  les  pays  du  droit  Scrit^  and  in  les  pays 
coutumieTj  acknowledge  that^ven  in  the  latter,  although 
the  civil  law  has  not  the  same  force  as  in  the  former,  yet  it 
was  the  law  by  which  judges  governed  themselves  in 
the  absence  of  any  eautume  or  ordinance.  In  the 
opinion  of  Loyseau,  it  was  the  common  law  of  France, 
and  he  says  **  Le  droit  Romain  est  le  droit  commun  de 
la  France ;  et  que  c'^toit  une  maxime  certaine  de  son 
terns,  que  les  cas  omis  par  les  couturoes,  doivent  ^tre 
decides  par  le  droit  Remain:  ainsi  qu'avant  que 
d*etendre  la  coutume  de  Paris  aux  autres,  il  faut  pre- 
mierement  voir  si  la  question  n'est  point  decid^e  par 
le  droit  Romain."  (c) 

Dumoulin  ascribes  to  it  a  similar  effect :  ^*  A  jure 
scripto  Romano  mutaamur,  quod  et  eequitati  consonum, 
et  negotio  de  quo  agitur,  aptum  congruumque  invenitur, 
non  quod  unquam  fuerimus  subditi  Justiniano  magno 
aut  successoribus  ejus:  sed  quia  jus  illo  auctore  a 
sapientissimis  viris  ordinatum,  tam  aequum  est,  tam  ra- 
tionabile,  et  undequaque  absolutum,  ut  omnium  fer^ 
Christianarum  gentium  usu,  et  approbatione  commune 
sit  effectum."  (d) 

So   Momacius    says :.  ^^  Ubi    ad    subortas   lites,  et 

(c)  Denieart,  tit  Colonies,  §  2.  (b)  lb. 

(c)  Loyseau,  liv.  2,  c^.  6,  n.  5.  Ferriere,  Hist  da  Droit  Rom.  Tom.  p.  336. 

(<2)  GkMS.  n.  150,  Mdin.  de  Fiefs,  tit.  1,  b.  108,  torn.  1,  p.  23. 
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qmstioiies  nihil  provinciali  lege  cautum  est,  forensem 
semper  jurisprudentia  Romana  facit  paginam,  ad 
eamqoe  perpetuo,  quasi  ad  sacram  ancoram,  certissi- 
mamque  in  expediendis  controversiis  semitam  decur- 
ritar,  cum  sit  certissim^  qus^am  velut  amussis  ad  in- 
temoscendam  quid  sequius,  melius :  tradit  vero  de  eom- 
munibus  vitse  officiis  prsecepta  quae  alibi  non  repe- 
rias."  (a) 

Terrien  admits  its  effect  in  the  jurisprudence  of  Nor- 
mandy :  ^ '  Vray  qu'es  cas  ou  la  coutume  ou  Tusage  de- 
feat, et  qui  ne  sont  comprins  aux  ordonnances  Royaux 
ou  autres  que  nous  observons  pour  loy,  nous  usons  bien 
et  nous  aidons  de  loix,  et  constitutions  Imperiales  et 
du  droict  escrit  des  Romains :  non  pas  comme  de  loix 
qui  nous  obligent,  mais  comme  de  raison  commune  ou 
elles  sont  fondees."  {b) 

The  cautumes  of  France  were  abolished  by  the  7th 
article  of  the  law  30  ventosej  an.  12.  The  Code  Civil 
has  been  formed  partly  of  the  dispositions  of  the  coutumes 
and  partly  of  those  of  the  civil  law.  The  eminent 
jurists  who  assisted  in  this  great  work  thus  happily 
express  the  union  of  the  two  systems,  and  of  the  princi- 
pies  on  which  they  endeavoured  to  make  it :  *^  Nous 
avons  fait,  s'il  est  permis  de  s'exprimer  ainsi,  une  trans- 
action entre  le  droit  ecrit  et  les  coutumes,  toutes  les  fois 
qu'il  nous  a  ete  possible  de  concilier  leurs  dispositions, 
ou  de  les  modifier  les  unes  par  les  autres,  sans  rompre 
Tunite  dn  systeme,  et  sans  choquer  Tesprit  general."(c) 

In   the  compilation  of  the  Code,  amongst  thecon- 

(a)  Mornac.  Ck)d.  lib.  I,  tit.  17, 1.  1,  §  1,  p.  91. 
(6)  Terrien,  du  Droit  Ciyil  de  Normand.  liv.l,  c.  3,  p.  11. 
(c)  DiBconrs  Pr^m.  par  Messrs.  Portalis,  Tronchet,  Bigot  Pr^meneu  efc 
MakviUe,  du  premier  Projet  de  Code  Civil,  p.  33. 
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flicting  Opinions  of  the  Commentators,  on  the  texts 
of  the  droit  d^icrit^  as  well  as  on  the  eoutumes^  the  au- 
thority of  Pothierwas  almost  universally  followed.  He 
was  their  principal  guide.  In  some  few  instances  they 
dissented  from  his  opinion.  On  the  celebrated  question 
whether  money  paid  under  an  ignorance  of  law  could  be 
recovered  back,  they  adopted  that  of  the  Chancellor 
D'Aguesseau  in  preference  to  that  of  Pothier.  M.  Dupin 
in  his  ^^ Dissertation  surlaVieetlesOuvrages  de  Pothier/' 
has  observed  that,  ' '  Plus  des  trois  quarts  du  Code  Civil 
ont  ete  littSralement  extraits  de  ses  Traits.  En  efFet, 
les  redacteurs  de.  ce  Code,  persuades  qu'ils  ne  pourraient 
jamais  imaginer  un  ordre  plus  parfait  que  celui  que 
Pothier  avait  adopte  pour  ses  divers  traites,  et  que  nuUe 
part  ailleurs  ils  ne  trouveraient  ni  des  principes  plus 
surs,  ni  des  decisions  plus  equitables,  ont  eu  I'extr^me 
bon  sens  de  se  borner  k  analyser  ses  ouvrages."  (a) 

The  admirers  of  Pothier  must  join  with  M.  Dupin  in 
expressing  their  regret  that  those  who  had  so  largely 
borrowed  from  the  writings  of  this  great  jurist,  did 
not  acknowledge  their  obligations  to  him :  ^'  Mais  le 
tort  qu'ont  eu  envers  Pothier  les  redacteurs  du  Code 
Civil,  est  de  ne  lui  avoir  pas  rendu,  dans  leur  discours 
prHimmaire^  le  tribut  d'elc^e  qu'il  meritait ;  de  n'avoir 
point  confesse  aux  yeux  de  la  France  les  obligations 
qu'ils  avaient  k  ses  ouvrages,  et  d  avoir  agi  envers  lui 
comme  des  ecrivans  prives  qui  craignent,  en  citant,  de 
mettre  sur  la  voie  de  leurs  plagiats,  et  non  comme  des 
legislateurs,  dont  la  gloire  est  de  donner  de  bonnes  lois, 
n'importe  a  qui  ils  les  aient  empruntees,"  {h) 

(a)  Pothier,  torn.  1,  p.  cxiv. 
(jb)  Pothier^  Diss.  §  5,  p.  116. 
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^^Quoi  qu'il  en  soit,  les  contemporains  savent  et  la  pes- 
teiite  n'oubliera  pas  que  le  Code  Civil,  dans  ce  qu'il  a 
de  meilleur,  a  Hi  fait  avec  les  (Euvres  de  Pothier^  comme 
jadis  le  Digest  a  ete  compose  avec  les  ^xtraits  des  Papi- 
nien,  des  Paul  et  des  Ulpien. 

**  Ces  mSmes  oeuvres  deviennent  done  Tinterpr^te  le 
plus  sur  de  nos  nouvelles  lois  :  et  Ton  aurait  un  excel- 
lent commentaire  sur  le  Code  Civil,  si,  sous  chacun  de 

ses  articles,  on  rapportait  les  passages  correspondans  de 
Pothier."  (a) 

The  cautitme  of  Paris,  it  is  scarcely  necessary  to  add, 
is  still  retained  in  St.  Lucia  and  Lower  Canada,  and 
that  of  Normandy  in  Guernsey  and  Jersey. 

In  the  Mauritius,  the  Code  Civil  was  promulgated  by 
a  decree  dated  the  25th  Vendemiaire  an  14,  and  the  Code 
of  Civil  Procedure  was  adopted  in  July,  1808. 

The  early  jurists  of  Scotland  acknowledge  its  influ- 
ence in  the  jurisprudence  of  that  kingdom.  Thus, 
Craig  says,  '^  Sequimur  itaque  juris  civilis  sive  deci- 
siones  sive  regulas,  in  rerum  prsecipu^  mobilium  admi- 

nistratione,  licet  judiciorum  proprias  et  peculiares  formas 
unaquseque  gens  usurpaverit.  £t  nos  etiam  nostris  formis 

actionum    non    omnino  k    jure    Civili   abhorrentibus 

utimur,  tamen  in  pactis,  transactionibus,  restitutionibus 

in  integrum,  arbitriis,  sive  (ut  hodie  loquimur)  abitra- 

mentis,  servitutibus,  contractibus  tarn  bonae  fidei  quam 

strict!   juris,    tarn    non    nominatis,    quam    nominatis, 

evictionibus,    pignoribus,    tutelis,    legatis,    actionibus, 

exceptionibus,  obligationibus,  denique  in  delictis  puni- 

endis,  jus  civile  sequendum  omnino  proponimus  :    et  ut 

vere  dicam,  in  rebus  omnibus  nostris,   et  circa  omnes 

(a)  Pothier,  p.  cxvi. 
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res,  hoc  jus  Civile  ita  diffanditur,  ut  nulla  fere  qusestioy 
nulla  iacti  species  occurrat  in  quo  ejus  vis  et  usus  sin- 
gularis  non  appareat  manifeste ;  in  foro  sive  judiciis, 
quoties  quid  arduum  occurrit,  ejus  solutio  inde  est 
petenda/'  (a) 

Sir  Greorge  Mackenzie  says,  that  the  Roman  law 
**  has  great  influence  in  Scotland,  except  where  our  own 
express  laws  or  customs  have  receded  from  it/'  (b) 

"  The  powers  exercised,"  says  Erskine, "  both  by  our  so- 
vereigns and  judges,  have  been  justified  by  parliament  on 
this  single  ground,  that  they  were  conformable  to  the  Ro- 
man law.  Thus  the  revocations  by  kings  of  Scotland,  of 
deeds  granted  during  their  nonage,  are  expressly  founded 
on  the  right  competent  to  minors  by  the  Roman  law.  (c) 
Thus  also  the  trying  of  treason  after  the  death  of  the 
traitor  was  approved  by  parliament  on  account  of  its 
conformity  to  the  common  law,  though  there'  was  no 
special  law,  act,  nor  provision  of  the  realm  made  there- 
upon. (^)  A  special  statute  was  judged  necessary  soon 
after  the  Reformation,  for  abrogating  such  of  the  laws, 
either  civil  or  canon,  as  were  repugnant  to  the  Pro- 
testant doctrines ;  (e)  and  the  abrogation  of  a  law  is 
generally  understood  to  import,  that  the  law  abrogated 
had  formerly  been  in  force.**  (f) 

A  similar  opinion  is  g^ven  by  Lord  Stair,  (g) 

In  these  systems  of  jurisprudence  there  is  no  separate 
jurisdiction  in  equity  exercised  by  courts  different  from 
those  in  which  the  principles  of  positive  law  are  admi- 

(a)  Cragii,  Jut.  Feod.  lib.  1»  Dieg.  2,  n.  14,  p.  14» 

(6)  Enkine,  b.  1,  tit.  1,  §  41,  n.  9. 

(e)  1493»  c.  61 ;  1540,  e.  70 ;  1587>  c.  31,  Ten.  9. 

(J)  1540,  c.  69. 

(e)  1567,  c.  31.  (/)  Enk.  §  41. 

(g^  B.  1,  tit.  1,  §  16. 
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Distered.  The  same  court  gives  effect  to  the  distinction 
between  the  principles  of  equity  and  those  of  positive 
law,  and  its  decisions  proceed  upon  both. 

The  whole  civil  jurisprudence,  consisting  of  rules  of 
positive  law  and  principles  of  equity  is  administered  in 
the  superior  civil  courts  of  these  respective  possessions. 

The  superior  Court  in  Demerara  is  styled  the  Court  of 
Civil  and  Criminal  Justice  :  That  of  Berbice,  the  Court  of 
Civil  Justice. 

In  the  Cape  of  Good  Hope,  the  superior  court  is  called 
the  Supreme  Court  of  the  colony  of  the  Cape  of  Good 
Hope,  (a)  and  in  Ceylon,  it  is  called  the  Supreme  Court 
of  the  island  of  Ceylon. (6) 

In  Trinidad  it  is  styled  the  court  of  First  Instance  of 
civil  jurisdiction. 

In  St.  Lucia,  it  is  styled  the  Royal  Court. 

In  Lower  Canada,  there  are  two  separate  independent 
courts ;  the  one  held  in  Quebec  for  the  district  of  Quebec ; 
the  other  in  Montreal,  for  the  district  of  Montreal.  Each 
of  the  courts  is  called  the  Court  of  King's  Bench. 

There  are  also  other  courts  in  this  province  of  limited 
jurisdiction,  from  which  there  is  an  appeal  to  the  court 
of  King's  Bench,  (c) 

The  superior  courts  in  Guernsey  and  Jersey  are 
called  the  Royal  Courts. 

In  the  Island  of  Mauritius,  the  court  of  Original  Ju- 
risdiction is  the  Tribunal  de  Premiere  Instance,  (d) 

In  the  several  courts  of  civil  jurisdiction  which 
have  been  enumerated,  except  in  that  of  Lower  Canada, 
the  court  without  the  intervention  of  a  jury,  decides  on 

(a)  ChartfT,  Cape  of  Good  Hope,  May  4th,  1832. 
(6)  Charter,  3  Wra.  4. 

(c)  25  Geo.  3,  c.  2 ;  34  Geo.  3,  c.  6 ;  41  Geo.  3,  c.  7  ;  2  Geo.  4,  c.  6  j 
3  Geo;  4,  c.  17.  (rf)  Order  in  Council,  April  13th,  1831. 
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the  questions  of  fact,  as  ^^ell  as  of  law,  which  are  involv- 
ed in  the  action  or  suit  brought  before  them. 

In  Lower  Canada  it  is  competent  for  either  of  the 
parties  to  any  suit  or  action  at  law,  in  any  of  the 
said  courts  of  King^s  Bench,  grounded  on  debts,  pro- 
misesy  contracts  and  agreements  of  a  mercantile  nature 
only,  between  merchant  and  merchant,  and  trader  and 
trader,  so  reputed  and  understood,  according  to  law ; 
and  also  on  personal  wrongs,  proper  to  bdi  compensated 
in  damages,  to  have  and  obtain  the  verdict  of  a  jury, 
as  well  for  the  assessment  of  damages  on  personal  wrongs 
committed,  as  the  determination  of  matters  of  fact  in 
any  such  cause.  The  agreement  of  nine  of  the  twelve 
jurors,  who  shall  compose  such  jury,  shall  be  sufficient 
to  return  a  verdict,  and  the  same  so  made  and  re- 
turned, shall  be  held  as  legal  and  effectual  to  every 
intent  and  purpose,  as  if  the  whole  twelve  jurors  had 
agreed  therein,  {a) 

In  proof  of  all  facts  concerning  all  commercial  mat* 
ters,  recourse  is  to  be  had  in  all  the  courts  of  civil 
jurisdiction  in  the  province,  to  the  rules  of  evidence 
laid  down  by  the  laws  of  England,  {h) 

But  where  the  parties,  plaintiff  or  defendant,  are 
neither  of  them  desirous  of  a  trial  by  the  verdict  of  a 
jury,  of  and  respecting  matter  legally  within  the  cogni- 
zance of  such  jury,  but  that  such  trial  should  be  by  the 
depositions  of  witnesses,  and  proofs  as  then  used  in  his 
Majesty's  Courts  of  Common  Pleas  in  the  said  Province ; 
the  Court  shall  after  issue  joined  on  the  merits  of  the 
cause  in  the  manner  thereinafter  expressed,  appoint  a 

(a)  Lower  Canada  Act,  25  Geo.  3,  c.  2,  §  9.     34  Geo.  3,  c.  6,  §  29- 
41  Geo.  3(  c.  7.  (6)  25  Geo.  3,  c.  2,  $  10. 
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day  for  the  hearing  the  evidence  of  the  partiies^  plaintiff 
and  defendant,  and  cause  the  same  to  be  taken  down  in 
writing  by  the  clerk  of  the  Court  in  open  Court,  and 
signed  and  sworn  to  by  each  witness,  (a) 

II.  The  jurisprudence  of  another  class  of  British  colo- 
nial possessions,  is  formed  of  the  common  law,  of  a  certain 
part  of  the  statute  law  of  England,  and  of  the  enactments  ; 
of  their  own  respective  legislatures.  The  possessions  which .  j 
became  part  of  the  British  Empire  before  1763  were  ac- 
quired as  settlements,  and  those  which  became  so  subse- 
quently, were  with  some  few  exceptions  acquired  by 
capitulation. 

It  has  been  considered  that  the  distinction  betweem  a 
conquest  and  a  colony  or  settlement,  materially  affects 
the  rights  of  its  inhabitants  to  the  common  and  statute 
law  of  England,  so  hr  as  it  is  applicable  to  their  condition. 

It  has  been  held  that  if  there  be  a  new  and  uninhabited 
country  found  out  by  English  subjects,  as  the  law  is  the 
birthright  of  every  subject,  so,  wherever  they  go,  they 
carrv  their  laws  with  them,  and  therefore  such  new  found 
country  is  to  be  governed  by  the  law  of  England ;  though 
after  such  country  is  inhabited  by  the  English,  acts  of 
Parliament  made  in  England,  without  naming  the 
foreign  plantations  will  not  bind  them :  for  which  rea- 
son it  has  been  determined  that  the  statute  of  frauds  and 
perjuries,  which  requires  three  witnesses,  and  that  these 
should  subscribe  in  the  testator's  presence  in  the  case  of 
a  devise  of  lands,  does  not  bind  Barbadoes.  (b)  But 
that  where  the  king  of  England  conquers  a  country,  it  is 
a  different  consideration,  for  there  the  conqueror  by 
saving  the  lives  of  the  people  conquered,  gains  a  right 

(a)  lb.  §  11.  ib)  Rex  v.  Vaughan,  4  Burr.  2500. 
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and  property  in  such  people,  in  consequence  of  which  he 
may  impose  upon  them  what  laws  he  pleases*  But  until 
such  laws  given  by  such  conquering  prince,  the  laws  and 
customs  of  the  conquered  country  shall  hold  place; 
unless  where  these  are  contrary  to  our  religion,  or  enact 
anything  that  is  malum  in  ge,  or  are  silent,  for  in  all  such 
cases  the  laws  of  the  conquering  country  shall  pre- 
vail, (a) 

But  this  doctrine  has  received  its  proper  qualification. 
Such  colonists  carry  with  them  only  so  much  of  the  Eng- 
lish law  as  is  applicable  to  their  own  situation  and  the 
condition  of  an  in&nt  colony ;  such  for  instance  as  the 
general  rules  of  inheritance  and  of  protection  from  per- 
sonal injuries.  The  artificial  refinements  and  distinc- 
tions incident  to  the  property  of  a  great  and  commercial 
people,  the  laws  of  police  and  revenue  (such  especially 
as  are  enforced  by  penalties)  the  mode  of  maintenance 
for  the  established  clergy,  the  jurisdiction  of  spiritual 
courts,  and  a  multitude  of  other  provisions,  are  neither 
necessary  nor  convenient  for  them,  and  therefore  are  not 
in  force.  What  shall  be  admitted  and  what  rejected,  at 
what  times,  and  under  what  restrictions,  must  in  case 
of  dispute  be  decided  in  the  first  instance  by  their  own 
provincial  judicature,  subject  to  the  revision  and  con- 
trol of  the  king  in  council.  (6) 

Certain  subjects  of  England,  by  consent  of  their 
prince,  go  and  possess  an  uninhabited  desert  country, 
the  common  law  must  be  supposed  their  rule,  as  it  was 
their  birthright,  and  as  it  is  the  best,  and  so  to  be  pre- 


(a)  2  P.  Wms.  74.  See  Blankard  y.  Galdy,  Salk.  411.    Campbell  v.  Hall, 
Cowp.  204.    Dutton  y.  Howell,  Show.  P.  C.  32. 

(b)  I  Bl:  Comm.  108.    Att.  Gen.  y.  Stewart,  2  Mer.  159. 
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samed  their  choice ;  and  not  only  that,  but  even  as  obli- 
gatory, it  is  so.  When  they  went  thither,  they  no  more 
abandoned  the  English  laws,  than  they  did  their  natural 
allegiance :  nay,  they  subjected  themselves  no  more  to 
olher  laws,  than  they  did  to  another  allegiance,  which 
they  did  not.  (a) 

It  has  been  sometimes  supposed  that  the  island  of 
Jamaica  was  acquired  by  conquest,  and  it  is  so  described 
by aleamed  judge  in  delivering,  on  a  recent  occasion,  the 
opinion  of  the  Judicial  Committee  on  an  appeal  from 
Jamaica.  (J>) 

The  history  of  that  colony  at  the  time  of  its  annexa- 
tion to  the  British  crown  is  involved  in  some  degree  of 
obficurity.  Lord  Mansfield  had  formed  an  opinion  of  its 
state  at  that  period  better  warranted  by  accounts  given 
by  historians,  and  more  consistent  with  the  subsequent 
events  which  took  place  there. 

In  treating  of  the  distinction  between  a  possession  ac-  \ 
quired  by  conquest,  and  a  colony  or  settlement,  he  says : 
^'  If  Jamaica  was  considered  as  a  conquest,  they  would 
retain  their  old  laws  till  the  conqueror  had  thought  fit  to 
alter  them.  If  it  is  considered  as  a  colony  (which  it  ought 
to  be,  the  old  inhabitants  having  left  the  island),  then  these 
statutes  are  positive  regulations  of  police,  not  adapted  to 
the  circumstances  of  a  new  colony ;  and  therefore  no 
part  of  that  law  of  England  which  every  colony  from 
necessity  is  supposed  to  carry  with  them  at  their  first 
plantation.  No  act  of  parliament  made  after  a  colony  is 
planted,  is  construed  to  extend  to  it,  without  express 

(a)  Dutton  v.  Howell,  Show.  Pari.  Ca.  32. 

(ft)  Beaumont  ▼.  Barrett,  Moore's  App.  Gas.  75. 

VOL.  1.  C 
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words,  shewing  the  intention  of  the  legislature  to  be 
•  that  it  should/  "  (a) 

It  has  been  stated  that  the  number  of  Spaniards  at  the 
time  the  British  took  possession  of  Jamaica  did  not  ex- 
ceed fifteen  hundred.  The  only  inhabitants  who  became 
proprietors,  or  of  whom  any  mention  is  made  were  the 
English  subjects  who  resorted  thither.  The  island 
ceased  to  be  inhabited  by  the  conquered.  It  was  peopled 
and  settled  by  the  subjects  of  England,  under  the 
invitation  and  encouragement  of  the  proclamation  of 
Charles  II. 

It  is  not  however  now  important  to  investigate  the  accu- 
racy of  either  of  these  opinions,  because  by  an  act  of  the  Ja« 
maica  legislature  confirmed  by  the  crown,  it  has  been  ex- 
pressly enacted  and  declared  that  all  such  laws  and 
statutes  of  England,  as  had  been  at  any  time  esteemed, 
introduced,  used,  accepted,  or  received,  as  laws,  in  that 
island,  should  and  were  thereby  declared  to  be  and  continue 
laws  of  that  his  Majesty's  island  of  Jamaica  for  ever,  (b) 

The  period  when  these  several  colonies  became  as  set- 
tlements annexed  to  the  crown  is  important  for  the 
purpose  of  ascertaining  the  particular  statutes  which  are 
in  force  there. 

It  is  considered  that  New  Brunswick,  Nova  Scotia, 
Cape  Breton,  Prince  Edward's  Island,  and  Newfound- 
land were  established  as  settlements  soon  after  their 
discovery  in  1497.  Barbadoes  was  settled  in  1605,  the 
Bermudas  in  1609,  St.  Kitts  in  1623,  Nevis  in  1628, 
the  Bahamas  in  1629,  Montserrat  and  Antigua  in  1632, 
Jamaica  in  1655,  Tortola  and  Anguilla  in  1666. 

(a)  Rex  V.  Vaughan,  4  Burr.  2500. 

(b)  Jamaica  Act,  1  Geo.  2,e.  i,§  22. 
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Several  statutes  which  were  passed  subsequently  to 
tlie  settlemeiit  of  some  of  these  colonies  have  either 
been  expressly  enacted  by  acts  of  the  local  legislatures 
of  certain  of  the  colonies,  or  having  been  adopted  without 
any  previous  local  enactment,  they  have  been  afterwards 
recognized  in  local  acts  as  part  of  the  law  in  force  in 
those  colonies. 

The  Statute  of  Frauds  and  the  Statute  of  Distribu- 
tions  may  be  mentioned  as  instatices  of  statutes,  which 
have  been  rendered  part  of  the  law  of  Barbadoes  by 
particular  local  acts,  (a) 

The  colonies  acquired  by  capitulation,  cession,  or 
treaty,  in  and  subsequent  to  1763,  and  in  which  the  juris- 
prudence is  composed  of  the  common  law,  the  statutes 
of  England,  and  the  enactments  of  their  colonial  legis- 
latures, are  Dominica,  Grenada,  St.  Vincent,  Tobago, 
and  Upper  Canada.  They  received  such  British  statutes 
then  in  force  as  were  applicable,  and  suited  to  their  local 
condition  and  circumstances. 

Tobago  having,  in  1802,  been  ceded  to  France  by  the 
treaty  of  Amiens,  was  retaken  by  the  British  in  July 
1803.  It  was  one  of  the  stipulations  in  the  capitula- 
tion, that  the  colony  should  retain  the  laws  which  it 
possessed  when  under  the  British  government  previously 
to  its  last  cession  to  the  French  republic. 

In  1779,  Grenada  was  captured  by  the  French,  but 
vras  restored  to  Great  Britain  at  the  general  peace  of  1783. 
Upon  the  re-establishment  of  the  government  of  the 
colony  under  the  British  crown,  an  act  was  passed  on 
the  10th  of  March,  1784,  in  order  to  remove  any  doubts 
whether  and  how  far  the  laws  which  were  in  force  at  the 

(a)  BariMtdoes  Acts,  nos.  226, 123, 147,  1,  and  4. 

c2 


XXXVl       PRELIMINARY  TREATISE  ON  THE 

time  of  the  capture  were  absolutely  annihilated,  or  only 
euspeoded  during  the  continuance  of  the  war,  so  as  to 
revive  again  by  such  restoration.  It  enacts  that  all  the 
parts  of  the  common  law  of  England,  and  all,  and  every 
such  part  of  the  statutes,  or  acts  of  parliament  as  were 
in  force,  and  binding  in  Grenada  and  the  Grenadines, 
whilst  the  same  were  a  part  of  the  British  dominions,  are 
thereby  declared,  and  the  same  are  in  all  courts  and  other 
places  held  and  allowed  to  be  equally  in  force  and  binding 
within  the  islands  of  that  government,  and  so  to  have 
been  even  since  the  restitution  of  Grenada  to  the  crown 
of  Great  Britain,  (a) 

Upon  the  cession  of  the  colonies  of  St.  Vincent,  Do- 
minica, Grenada,  and  Tobago,  in  1763,  his  Majesty  by 
a  proclamation  bearing  date  the  7th  Oct.  1763,  and  by 
letters  patent  of  the  9th  April,  1764  appointing  the 
governor  of  these  islands,  gave  to  them  legislative 
assemblies  with  power  to  make  constitutions,  and  ordain 
laws,  statutes,  and  ordinances  for  the  public  welfare  and 
good  government  of  the  said  colonies,  and  of  the  people 
and  inhabitants  thereof,  as  near  as  may  be  agreeable  to 
the  laws  of  England,  and  under  such  regulations  and  re- 
strictions as  are  used  in  other  colonies. 

According  to  the  doctrine  of  English  lawyers,  and 
even  from  the  language  of  those  enactments  in  colo- 
nial acts  which  recognize  the  operation  of  parts  of 
the  statute  law  of  England,  it  becomes  extremely  diffi- 
cult to  define  what  those  parts  are.  Sir  William  Grant 
intimates  his  doubt,  whether  the  proclamation  of  1763 
had  the  effect  of  extending  to  the  possessions  to  which  it 
refers  the  whole  statute  law  of  England.     In   a  re- 

(a)  Grenada  Act,  No.  26,  cl.  1,  March  l6th,  1784. 
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port  made  by  the  Attorney  and  Solicitor  General  in 
1766^  they  ascribed  little  other  effect  to  it  than  that  of 
extending  to  the  inhabitants  of  Grenada  the  benefit  of  the 
criminal  law  of  England ;  and  those  learned  persons 
were  of  opinion,  that  the  English  laws  relating  to 
descent,  alienation,  settlements,  and  incumbrance  of  real 
estates,  and  to  the  distribution  of  personal  property  in 
case  of  intestacy  could  not  be  considered  as  in  force  in 
that  country.  The  question,  however,  never  received 
any  judicial  decision,  (a) 

The  learned  judge  before  alluded  to  states,  that  the  case 
o( Campbell  v.  Hall(b)  determined  nothing  as  to  the  effect 
of  the  proclamation  in  introducing  the  laws  of  England 
into  Grenada.  All  it  decided  was,  that  the  king  having 
promised  to  the  inhabitants  a  local  legislature,  and 
having  by  his  commission  to  the  governor  authorized 
the  convocation  of  an  assembly,  could  not  afterwards 
impose  a  tax  on  the  island,  or  exercise  any  legislative 
authority  over  it.  (c) 

It  is  the  prevailing  opinion  of  colonial  lawyers,  that 
all  such  statutes  of  Great  Britain  as  were  passed  at  the 
time  the  one  class  of  colonies  were  settled,  and  as  to  the 
other  class  at  the  time  when  the  proclamation  was  issued, 
which  are  not  from  their  provisions  inapplicable,  or 
unsuited  to  the  circumstances  and  condition  of  the  colo- 
ny, and  not  inconsistent  with  any  acts  of  their  own 
legislature  are  in  force  in  those  colonies. 

In  all  these  colonies,  as  well  those  acquired  by  settle- 
ment as  those  acquired  by  cession,    the  principles  of 

equity,  as  distinguished  from  those  of  law,  are  admi- 

(a)  Att  Greneral  ▼.  Stewart,  2  Mer.  158. 

(ft)  I  Cowp.  204.  (e)  2  Mer.  58. 
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nistered  by  different  courts.     The  equitable  jurisdiction 
is  vested  in  the  governor  as  chancellor. 

In  Jamaica,  the  common  law  jurisdiction  is  vested  in 
the  Supreme  Cburt  of  Judicature.  It  has  ^^  cognizance  of 
all  pleas,  civil,  criminal,  and  mixed,  as  fully  and  amply, 
to  all  intents  and  purposes  whatsoever,  as  the  Courts  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  within 
his  Majesty's  kingdom  of  England,  have  or  ought  to 
have."  (fl) 

In  Barbadoes,  Antigua,  Tortola,  Dominica,  and  To- 
bago, the  common  law  Court  of  Record  for  the  trial  of 
civil  actions  between  subject  and  subject  is  styled  *^  the 
Court  of  Common  Pleas." 

In  the  Bermudas  it  is  styled  * '  the  Court  of  General 
Assize."  In  the  Bahamas,  "  the  General  Court," 
in  New  Brunswick,  **  the  Supreme  Court;"  in  Nova 
Scotia  and  Prince  Edward's  Island,  **  the  Supreme  Court 
of  Judicature  ;"  in  St.  Christophers,  Nevis,  Montserrat, 
and  St.  Vincent,  '^  the  Courts  of  King's  Bench  and 
Common  Pleas ;"  in  Grenada,  "  the  Supreme  Court 
of  Judicature ;"  and  in  Upper  Canada,  **  the  Court  of 
King's  Bench." 

In  Demerara,  Berbice,  Ceylon,  the  Cape  of  Good 
Hope,  Trinidad,  St.  Lucia,  and  the  Mauritius,  the  juris- 
diction to  grant  probate  and  letters  of  administration, 
and  to  decide  testamentary  causes,  is  granted  to,  and  ex* 
ercised  by,  the  superior  courts  in  those  settlements.  And 
they  have  also  the  custody  and  disposal  of  the  persons 
and  estates  of  lunatics,  and  the  appointment  of  guardians 
of  minors. 

(a)  Jamaica  Act.  33  Car.  2,  c.  23,  §  1 . 
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In  all  the  other  colonies  ^hich  have  been  yet  mentioned, 
the  jurisdiction  to  grant  probate  an4  letters  of  administra- 
tion, and  to  decide  testamentary  causes,  is  derived  from 
the  king's  commission  to  the  governor,  by  whom  it  is  ex- 
ercised as  Ordinary.  In  Upper  Canada,  (a)  a  Court  of 
Probate  is  established,  but  the  governor  presides  in  it 
to  hear,  give  order,  decree  or  pronounce  judgment  in 
all  questions,  causes,  or  suits,  relative  to  the  granting 
of  probates  and  committing  letters  of  administration. 

In  the  colonies  last  referred  to,  a  special  grant  is 
made  in  the  commission  to  the  governor,  of  the  custody 
and  disposal  of  the  persons  and  estates  of  lunatics,  and 
the  appointment  of  guardians  of  minors. 

III.  Gibraltar  has  not  been  considered  a  plantation 
or  colony,  (b)  The  first  charter  of  justice  for  Gibraltar 
was  granted  in  the  seventh  year  of  the  reign  of  George  I. 
and  it  applied  to  peiigK>nal  property  only.  But  by  a 
charter  under  the  Great  Seal  of  Great  Britain,  in  the 
thirteenth  year  of  the  reign  of  George  II.,  a  new  court 
of  judicature  was  erected,  which  was  thereby  authorized 
to  hold  pleas  of  what  nature  and  kind  soever,  between 
the  inhabitants,  and  to  award  and  issue  out  warrants 
of  execution  under  the  seal  of  any  one  of  the  judges, 
for  the  time,  for  putting  the  complainant  into  possession 
of  the  houses,  lands,  tenements,  or  other  things  which 
shall  be  specifically  adjudged  to  them.  A  subseqfvient 
part  of  the  same  charter  contains  the  following  pro- 
vision :  ^*  And  further  we  will,  that  the  said  court 
may   have  power  to   do  all   things  nebessftry   for  the 

(a)  33  Geo.  3,  c.  4. 

(6)  Nemeais,  Edw.  Rep.  61.    Lubbock  v.  Potts,  7  East,  455. 
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administratioii  of  justice.  But  nevertheless,  we  will  that 
the  laws  of  England  be  the  measure  of  justice  between 
the  parties." 

By  a  subsequent  charter,  made  in  the  twenty-sixth 
year  of  the  same  reign,  afk;er  reciting  the  former  charter 
of  George  L,  ^'  full  power  and  authority  are  given  to  the 
court  to  hold  plea  of,  and  to  hear  and  determine  in  a 
summary  way,  on  complaint  in  writing,  in  such  manner 
as  was  directed  by  the  former  charter,  concerning  per- 
sonal pleas,  all  pleas  concerning  houses,  lands,  and 
tenements,  and  all  other  real  pleas  within  the  town  of 
Gibraltar,  and  the  territories  thereto  belonging,  and  all 
kinds  of  terms,  leases,  and  estates  and  interests  therein." 
And  by  a  subsequent  charter,  made  in  the  fifty-seventh 
year  of  the  reign  of  George  III.,  afiter  reciting  all  these 
three  charters,  the  king  revokes  them,  and  erects  a  new 
court  of  judicature;  and  adopting  the  language  used  in 
the  charter  of  the  thirteenth  Geo.  IL,  declares  his 
Majesty's  ^*  will  that  the  laws  of  England  be  the  measure 
of  justice,  to  be  administered  between  the  parties,  as 
near  as  may  be.'*  It  has  been  decided,  that  under 
these  charters,  the  laws  of  England,  as  far  as  they  were 
applicable  to  the  situation  of  Gibraltar,  are  made  the 
law  of  that  place  in  all  cases  of  property,  whether  real 
or  personal,  (a) 

The  superior  court  of  record  in  this  possession  is 
styled  **  the  Supreme  Court  of  Gibraltar." 

In  Sierra  Leone  the  law  of  England  is  in  force, 
with  the  addition   of  such  local  laws  as  its  l^sla- 

(a)  JephsoD  v.  Riera,  3  Knqyp's  Rep.  150. 


LAWS   IN   THE   DIFFERENT   COLONIES,    &C.  xU 

tive  body,  consisting  of  the  governor  and  council  may 
pass,  (a) 

The  court  of  the  recorder  of  Freetown,  is  that  from 
whence  an  appeal  lies  to  the  governor  and  council  as  a 
coart  of  error ;  and  from  the  latter  court  there  is  an 
appeal  to  the  king  in  council,  when  the  matter  in  dispute 
exceeds  four  hundred  pounds,  (a) 

The  governor  has  also  jurisdiction  as  chancellor  and 
ordinary. 

In  the  British  settlement  of  Honduras,  the  civil  court 
which  exists  seems  to  have  no  other  origin  but  the  con- 
sent of  the  settlers  and  the  acquiescence  of  the  govern- 
ment, so  far  as  it  may  be  inferred  from  its  silence.  It 
is  composed  of  magistrates,  who  derive  their  commis- 
sion from  the  governor  of  Jamaica. 

The  laws  of  England,  and  some  local  regulations 
which  the  inhabitants  have  at  their  meetings  adopted, 
form  the  jurisprudence  by  which  their  civil  rights  are 
governed.  And  although  in  the  act  for  the  abolition  of 
slavery,  3  and  4  W.  4,  c.  73,  his  Majesty  was  authorized, 
by  order  in  council  to  make  regulations  for  the  re- 
gistration of  slaves,  to  enable  the  settlers  to  obtain  the 
compensation  which  the  act  granted  to  the  owners,  yet 
in  no  other  respect  has  the  constitution  of  this  settlement 
been  altered. 

The  common  law  and  statutes  of  England  form  the 
jurisprudence  of  Newfoundland.  The  civil  judicature 
of  this  colony  has  been  finally  established  by  tlie  charter 
granted  under  the  5  Geo.  4,  c.  67.  (b)  The  supreme 
court  is  invested  with  jurisdiction  to  grant  probate  of 

(a)  Charten  granted  in  1802,  1808,  and  1821.    Sierra  Leone,  Comm. 
Report  ib)  Chartor,  Sept.  19th,  1826. 
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wilk,  hear  testamentary  causes,  eomniit  letters  of  ad- 
ministration, and  administer  the  assets  of  deceased  per- 
sons, (a) 

This  colony  has  received  the  grant  of  a  legislative 
assembly. 

In  the  settlements  of  New  South  Wales,  Van 
Diemen's  Land,  and  Western  and  Southern  Australia, 
the  common  law,  and  such  statutes  of  England  as  are 
applicable  to  the  present  circumstances  of  these  settle- 
ments are  in  force.  Their  supreme  courts  are  invested 
with  equitable,  as  well  as  legal  jurisdiction,  and 
entrusted  with  the  custody  and  disposal  of  the  persons 
and  estates  of  lunatics,  {b) 

The  civil  law  constitutes  the  basis  of  the  jurisprudence 
of  Malta.  The  superior  court,  of  the  colony  is  styled 
'^  the  Supreme  Council  of  Justice." 

The  Isle  of  Man  has  a  body  of  laws  differing  in 
many  respects  from  those  of  England. 

IV.  In  the  colonies  of  Jamaica,  Barbadoes,  Antigua, 
St.  Kitts,  Nevis,  Montserrat,  Tortola,  Bahamas,  Ber- 
mudas, St.  Vincent,  Grenada,  Tobago,  Dominica, 
New  Brunswick,  Nova  Scotia,  and  Prince  Edward  s 
Island,  an  appeal  from  the  superior  common  law 
courts  lies  to  the  governor  and  council.  It  is  granted 
by  his  Majesty's  instructions  to  the  governor.  The 
governor  in  all  civil  causes,  on  application  being  made 
to  him  for  that  purpose,  is  to  permit  and  allow  appeals 
from  any  of  the  courts  of  cgmmon  law  in  the  co- 
lony unto  him  the  governor,   and  the  council  of  the 

(a)  2  Chalmer*8  Opin.  232.     Reeve's  Hist.  Newfoundland. 

(6)  4  Geo.  4,  c.  96,  Charter  of  Justice,  Oct  13th,  1823.    9  Geo.  4,  c.  83,. 
Charter,  March  4th,  1831.     10  Geo.  4,  c.  22,  Charter,  Nov.  Ist,  183a 
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colony ;  and  for  that  purpose  to  issue  a  writ  io  the  manner 
which  had  been  usually  accustomed,  returnable  before 
the  governor  aini  council  of  the  said  island,  who  are 
to  proceed  to  hear  and  determine  such  appeal,  \dierein 
such  of  the  council  as  should  be  at  that  time  judges  of 
the  court  from  whence  such  appefil  is  made,  are  not 
to  vote  upon  the  said  appeal,  but  they  may  nevertheless 
be  present  on  the  hearing  thereof,  to  give  the  reasons  of 
the  judgment  given  by  them  in  this  causes  wherein  such 
appeal  is  made.  The  instruction  then  expressly  limits  the 
amount  for  which  such  appeal  is  to  be  admitted.  '*  Pro- 
vided nevertheless,  that  in  all  such  appeals  the  sum  or 
value  appealed  for  exceed  the  sum  of  three  hundred 
pounds  sterling,  and  that  security  be  first  duly  given  by 
the  appellant  to  answer  such  charges  as  shall  be  awarded 
in  case  the  first  sentence  be  affirmed."  (^) 

The  appellate  court  under  these  instructions  is  called 
the  *^  Court  of  Errors."  It  takes  cognizance  only  of  such 
matters  as  are  the  subject  of  a  writ  of  error.  Error  ap- 
parent upon  the  record,  or  a  bill  of  exceptions  in  con- 
sequence of  the  reception  by  the  court  of  law  of  evi- 
dence which  was  not  admissible,  or  of  the  refusal  to  re- 
ceive evidence  which  was  admissible,  or  its  misdirection 
to  a  jury,  affi>rd  the  occasions  on  which  this  appellate 
jurisdiction  is  exercised. 

Several  of  the  acts  of  the  colonial  legislatures  contain 
provisions  respecting  their  Courts  of  Error. 

The  acts  of  Nevis,  (i)  St.  Christopher's,  (c)  Mont- 
serrat,  {d)  and  Tortola,  (e)  confer  upon  the  respective 
Courts  of  Error  jurisdiction,  without  any  regard  to  the 

(a)  47th  and  4Sth  Instructions.  (6)  No.  100,  cl.  44. 

(c)  No.  59.  cL  36.  id)  No.  89,  cl.  28.  (e)  Court  Act. 
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6utn  in  litigation.  The  Antigua  act  (a)  also  confers 
such  a  jurisdiction,  without  any  limit  in  respect  of  the 
sum  for  which  the  writ  of  error  may  be  brought,  unless 
it  has  been  otherwise  provided  by  his  Majesty's  instruc- 
tions. 

The  acts  of  Dominica,  (fi)  Grenada,  (c)  and  Tobago, 
also  leave  the  sum  for  which  the  writ  of  error  may  be 
brought,  subject  to  such  limit  as  might  be  expressed  in 
his  Majesty's  instructions ;  and  the  Bahamas'  act  (^d) 
adopts  the  sum  mentioned  in  those  instructions. 

By  an  act  of  the  legislature  of  Upper  Canada,  the 
appeal  to  the  governor  and  council  is  not  to  be  admitted, 
unless  the  sum  or  matter  in  dispute  exceeds  the  amount 
of  one  hundred  pounds,  unless  the  decision  involves  the 
taking  of  any  annual  or  other  rent,  customary,  or  other 
duty,  fee,  or  any  other  such  like  demand  of  a  general  and 
public  nature  affecting  future  rights,  (e) 

By  an  act  of  the  legislature  of  St.  Vincent,  the  writ 
of  error  is  allowed  to  be  brought  when  the  sum  or 
matter  in  dispute  exceeds  the  amount  of  fifty  pounds,  (f) 

In  Lower  Canada,  there  is  an  appeal  from  the  court 
of  King's  Bench  to  the  court  of  Appeals  of  Quebec,  com- 
posed of  the  governor  or  lieutenant-governor,  the  mem- 
bers of  the  executive  council,  the  Chief  Justice  of  the 
province,  and  the  Chief  Justice  of  Montreal ;  any  five 
of  whom,  the  judges  of  the  court  in  which  the  judgment 
appealed  from  has  been  given  excepted,  form  a  couTt.{g) 

In  the  Mauritius,  there  is  also  an  intermediate  court 


(o)  No.  476,  cl.  166.  (jb)  Dominica  Act,  No.  37,  cl.  95. 

(c)  Grrenada  Act,  No.  27,  cl.  1. 

(d)  45  Geo.  3,  c.  21.  (e)  34  Geo.  3,  c.  2,  s.  35. 
(/)  St.  Vincent's  Court  Act,  sect.  104.         ig)  34  Geo.  3,  c.  6,  5  23. 
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of  appeal,  called  "  the  Cour  d'Appel,"  and  from  the 

latter  an  appeal  to  his  Majesty  in  council. 

In  Guernsey,  there  is  an  intermediate  appeal  to  the 

Court  of  Judgments,  in  which  not  less  than  seven  jurats 

must  sit,  together  with  the  bailiff  or  his  lieutenant.    The 
appeal  must  be  prosecuted  within  a  year  and  a  day. 

In  Sierra  Leone  there  is  an  appeal  from  the  recorder 
of  Freetown  to  the  governor  and  council,  (a) 

In  New  South  Wales,  Van  Diemen's  Land,  and  the 
Australian  settlements,  there  is  an  appeal  from  the 
supreme  court  to  the  governor  and  council,  when  the 
sum  or  matter  in  litigation  exceeds  five  hundred  pounds. 

y.  The  appeal  to  his  Majesty  in  council  seems  coeval 
with  the  settlement  of  the  colonies,  and  the  establish- 
ment of  their  judicature. 

The  earlier  colonies  were  for  a  long  period  treated  by 
the  kings  of  England  as  part  of  their  own  demesnes,  as 
their  exclusive  property,  and  not  as  subject  to  the  juris- 
diction of  the  state.  The  territories  in  North  America 
were  granted  to  be  held,  some  as  part  of  the  manor  of 
East  Greenwich  in  Kent,  others  as  of  the  Castle  of 
Windsor,  and  others  of  Hampton  Court.  The  crown,  on 
several  occasions  interposed,  and  denied  the  right  of 
the  House  of  Commons  to  entertain  any  questions 
relative  to  these  possessions.  When  the  House  of  Com- 
mons attempted  to  pass  laws  for  establishing  a  free 
right  of  fishery  on  the  coasts  of  Virginia,  New  England, 
and  Newfoundland,  they  were  told  in  the  House,  by  the 
servants  of  the  crown,  {b)  *^  That  it  was  not  fit  to  make 


(a)  Charter,  Oct.  17th,  1821. 

(b)  Joamal  of  the  House  of  Commons,  April  25th,  1621. 
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laws  here  for  those  countries  which  are  not  yet  annexed 
to  the  crown/*  (a)  "  That  this  bill  was  not  proper  for 
this  House,,  as  it  ccmoemeth  America."  Nay,  it  was 
doubted  by  others,  ^^  whether  the  House  had  jurisdic- 
tion to  meddle  with  these  matters  V  And  when  the 
House,  in  1624,  was  about  to  proceed  upon  a  petition 
from  the  settlers  of  Virginia,  to  take  cognizance  of  th  e 
affairs  of  the  plantations,  "  upon  the  Speaker's  pro- 
ducing and  reading  to  the  House  a  letter  from  the  King 
concerning  the  Virginia  petition,  th^  petition  by 
general  resolution  was  withdrawn/'  {h) 

The  inscription  on  the  great  seal  of  Jamaica  given  by 
Charles  II.  is,  ''Carolus  Secundus,  Dei  gratise,  magnse 
Britanniae,  Francise,  et  Hibemiae,  Rex,  dominus  Jamaicse ; 
fidei  defensor."  The  addition  of  domwusy  or  Lord  of 
Jamaica,  assumed  by  that  king,  has  been  ever  since 
retained  by  the  sovereigns  of  Great  Britain,  (c) 

It  has  been  observed  by  governor  Pownall,  in  his  Treatise 
on  the  Administration  of  the  British  colonies,  that  at  the 
time  of  their  settlement  there  was  no  precedentof  a  judi- 
catory besides  those  within  the  realm,  except  in  the  cases 
of  Guernsey  and  Jersey.  These,  remnants  of  the  duchy 
of  Normandy,  were  not  united  to  or  within  the  realm. 
According  to  the  custom  of  Normandy,  appeals  lay  to 
the  duke  in  council ;  and  upon  this  ground,  appeals  lay 
from  the  judicatories  of  these  islands  to  the  king  here, 
as  duke  in  council ;  and  upon  this  general  precedent  an 
appeal  from  the  judicatories  of  the  colonies  to  the  king 
in  council  was  settled .  {d) 

(a)  lb.  April  29th,  1624. 
(&)  Pownall  on  the  Colonies,  vol.  I,  p.  49>  50. 
(c)  Lqnff's  Hist,  of  Jamaica,  vol.  1,  p.  48. 
(cO  Pownall  on  the  Colonies,  vol.  1,  p.  115. 
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This  opinion  receives  confirmation  from  the  practice 
which  prevailed  of  making  the  reference  of  appeals 
from  Guernsey  and  Jersey  to  a  committee  of  the  privy 
cooncil,  by  a  distinct  and  separate  order  from  that  by 
which  appeals  from  the  j^ntations  were  referred. 

In  the  several  colonies,  except  those  of  Demerara, 
Berbice,  Ceylon,  the  Cape  of  Good  Hope,  St.  Lucia, 
the  Mauritius,  and  those  settlements  in  which  the 
courts  of  judicature  have  been  constituted  by  charters 
or  orders  in  council,  the  governors  are  by  the  King's 
instructions,  directed  to  allow  appeals  to  his  Majesty  in 
council.  The  forty-seventh  instruction  afi:er  providing 
for  the  appeal  to  the  governor  and  council  from  the 
courts  of  law,  directs  that  if  either  party  should  not  rest 
satisfied  with  the  judgment  of  the  governor  and  council, 
they  may  then  appeal  to  his  Majesty  in  his  privy  council, 
^'provided  the  sum  or  value  so  appealed  for  unto  us 
exceed  five  hundred  pounds  sterling,  and  that  such 
appeal  be  made  within  fourteen  days  after  sentence,  and 
good  security  given  by  the  appellant  that  he  will  ef- 
fectually prosecute  the  same,  and  answer  the  condemna- 
tion, as  also  to  pay  such  costs  and  damages  as  shall  be 
awarded  by  us,  in  case  the  sentence  of  the  governor  and 
council  be  affirmed :  Provided  nevertheless,  where  the 
matter  in  question  relates  to  the  taking  or  demanding 
any  duty  payable  to  us,  or  to  any  fee  of  office,  or  annual 
rent,  or  other  such  like  matter  or  thing,  where  the  right 
in  fnture  may  be  bound ;  in  all  such  cases  you  are  to 
admit  the  appeal  to  us  in  our  privy  council,  though  the 
immediate  sum  or  value  appealed  from  be  of  less  value. 
And  it  is  our  further  will  and  pleasure,  that  in  all  cases 
where  by  your  instructions  you  are  to  admit  appeals  to 
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U8  in  our  privy  coancil,  execution  be  suspended  until 
the  final  determination  of  such  appeal,  unless  good  and 
sufficient  security  be  given  to  the  appellant  to  make 
ample  restitution  of  all  that  the  appellant  shall  have  lost 
by  means  of  such  judgment  or  decree,  in  case  upon  the 
determination  of  such  appeal  such  judgment  or  decree 
should  be  reversed,  and  restitution  awarded  to  the  ap- 
pellant/* (a) 

It  will  be  observed,  that  this  instruction  applies  to 
appeals  from  the  governor  and  council,  that  is,  from  the 
courts  of  error.  But  under  this  instruction,  for  there 
was  no  other  instruction,  the  governor  admitted  appeals 
from  his  decision  as  chancellor  and  ordinary,  {b) 
It  appears  that  in  17t55,  it  became  a  subject  of  complaint 
to  his  Majesty  in  council,  that  the  proceedings  in  the 
Court  of  Chancery  of  Jamaica  were  not  suspended 
during  the  pendency  of  an  appeal  from  the  Chancellor's 
decision.  It  was  referred  to  the  committee  for  hear- 
ing appeals  from  the  plantations,  and  upon  their  report 
an  order  was  made.  It  recites  **that  the  committee 
of  the  lords  of  the  privy  council  for  hearing  appeals 
from  the  plantations,  have  represented  to  their  ex- 
cellencies the  lords  justices  at  this  board,  that  a  practice 
had  of  late  been  introduced  into  the  Court  of  Chancery 
of  Jamaica,  of  carrying  on  proceedings  in  causes  after 
appeals  had  been  prayed,  and  actually  allowed  by  the 
said  court  to  his  Majesty  in  council  from  orders  and 
decrees  made  upon  such  causes  in  the  said  court,  in  the 
same  manner  as  if  no  such  appeal  had  been  prayed  or 
allowed  therefrom,  without  waiting  until  his  Majesty's 

(a)  47th  and  48th  Instructions,  Feb.  4th,  1746. 

(b)  Burn  v.  Cole,  Ambl.  416.    Brown  ▼.  Phillips,  ib.  Williams,  ib. 
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Toyal  determination  had  been  given  on  such  appeals, 
and  in  direct  contradiction  to  the  orders  and  instructions 
given  by  his  Majesty  to  the  governor  of  that  island,  for 
allowing  appeals  to  his  Majesty  in  council;  and  that 
although  the  said  committee  had,  upon  all  cases  of  this 
kind  which  had  come  under  their  consideration,  ordered 
the  governor  to  put  a  stop  to  all  further  proceedings  in 
the  said  causes,  pending  the  appeals  before  his  Majesty 
in  council ;  yet  they  conceived  it  absolutely  necessary, 
in  order  to  put  a  final  stop  to  a  practice  of  this  kind, 
so  contrary  to  his  Majesty's  orders  and  instructions,  as 
well  as  the  common  course  of  proceedings  in  all  other 
courts  of  judicature,  where  an  appeal  was  always  allowed 
to  be  a  supersedeas  to  all  further  proceedings  to  the 
court  from  whence  the  appeal  was  brought,  that  some 
peremptory  orders  should  be  forthwith  sent  to  the 
governor  of  Jamaica  suitable  to  the  occasion,  and  as 
might  most  effectually  prevent  any  further  proceedings 
of  this  nature  for  the  time  to  come.  "  Their  Excellencies 
the  Lords  Justices  this  day  took  the  said  representation 
into  their  consideration,  and  looking  upon  such  pro- 
ceedings in  the  Court  of  Chancery  of  Jamaica,  pending 
appeals  before  his  Majesty  in  council,  to  be  not  only 
derogatory  of  his  Majesty's  royal  authority,  but  of  great 
prejudice  to  such  of  his  subjects  as  become  appellants 
to  his  Majesty,  are  therefore  hereby  pleased,  with  the 
advice  of  his  Majesty's  privy  council,  to  declare  null 
and  void  all  proceedings  of  this  kind  that  have  hitherto 
been  carried  on  in  the  said  Court  of  Chancery  after 
appeals  have  been  granted,  and  pending  such  appeals 
before  his  Majesty  in  council,  except  only  with  regard  to 
such  final  judgments  and  decrees  as  may  have  been 

YOL.  I.  d 
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carried  into  execution,  upon  the  appellees  having  given 
sufficient  security  to  make  ample  restitution  of  all  that 
the  appellant  shall  have  lost  by  means  of  such  final 
judgment  or  decree  having  been  so  carried  into  exe- 
cution, in  case  upon  the  determination  of  such  appeal 
such  final  judgment  or  decree  should  be  reversed,  and 
restitution  awarded  to  the  appellant.  And  their  Ex- 
cellencies did  thereby  peremptorily  require  and  com- 
mand the  governor  of  the  said  island  of  Jamaica  for 
the  time  being,  to  pay  for  the  future  a  due  and  exact 
obedience  to  the  orders  and  instructions  given  by  his 
Majesty  upon  this  head,  as  he  will  answer  the  contrary, 
and  not  permit  or  suffer  proceedings  of  any  kind  what- 
soever to  be  carried  on  in  any  cause  after  an  appeal  had 
been  prayed  and  allowed  to  his  Majesty  in  council,  from 
the  judgment,  decree,  or  order  made  in  such  cause, 
except  only  as  is  before  excepted,  with  regard  to  the 
carrying  into  execution  such  final  judgments  or  decrees 
as  should  be  appealed  from,  when  the  appellee  shall 
give  sufficient  security  to  make  ample  restitution  as 
aforesaid."  (a) 

This  order  was  subsequently  qualified,  so  ''  that  not- 
withstanding any  thing  contained  in  the  said  order  of 
the  Lords  Justices,  whenever  the  circumstances  of  the 
case  should  warrant  it,  the  Chancellor  might  appoint  a 
receiver  or  grant  an  injunction  to  stay  waste  or  pro- 
ceedings at  law,  and  give  the  necessary  directions  for 
enforcing  such  orders,  notwithstanding  the  pending  of 
an  appeal  to  his  Majesty  in  council."  (i) 

It  would  seem  that  the  order  in  council  of  the  26th  of 

(o)  Order,  26th  August,  1755.  (6)  Order,  12th  AugUBt,  1795. 
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August  1755,  was  not  transmitted  to  any  of  the  colonies 
acquired  in  and  since  1763.  (a) 

The  appeal  from  the  several  courts  of  Demerara,  Ber- 
bice,  Trinidad,  and  St.  Lucia,  is  immediate  to  the  king 
in  council.  It  is  regulated  by  an  order  in  council  of 
the  20th  of  June,  1831.  The  party  to  any  civil  suit  or 
action  depending  in  either  of  these  courts  is  at  liberty 
to  appeal  to  his  Majesty  in  his  privy  council,  against 
any  final  judgment,  decree,  or  sentence,  or  against  any 
rule  or  order  made  in  any  such  civil  suit  or  action,  and 
having  the  effect  of  a  final  or  definitive  sentence.  Such 
appeals  are  subject  to  the  following  rules  and  limitations. 

Ist,  Such  judgment,  &c.  must  have  been  given  or 
pronounced  for  or  in  respect  of  a  sum  or  matter  at  issue 
above  the  amount  or  value  of  five  hundred  pounds  ster- 
ling, or  which  involves  directly  or  indirectly  the  title  to 
property  or  to  some  civil  right,  amounting  to  or  of  the 
value  of  five  hundred  pounds  sterling,  or  determines  or  af- 
flicts the  right  of  some  alleged  slave  to  his  or  her  freedom. 

2nd,  The  party  who  would  appeal  from  such  judg- 
ment, &c.,  must  within  fourteen  days  next  after  the 
same  has  been  pronounced  or  given,  apply  to  the  court 
by  petition  for  leave  to  appeal  therefrom  to  his  Majesty 
in  his  privy  council. 

3rd,  If  such  leave  to  appeal  is  prayed  by  the  party 
adjudged  to  pay  any  sum  of  money,  or  to  perform  any 
duty,  the  court  shall  direct  that  the  judgment,  &c.  ap- 
pealed from  shall  be  carried  into  execution,  if  the  respon- 
dent will  give  security  for  the  immediate  performance 
of  any  judgment  or  sentence  which  may  be  pronounced 
or  made  by  his  Majesty  in  his  privy  council;  and  until 

(a)  Sayers  y.  Whitfield,  1  Knapp's  Rep.  133. 
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such  security  is  given,  the  execution  of  the  judgment, 
&c.  appealed  from  is  stayed. 

4th,  If  the  appellant  establish  to  the  satisfaction  of  the 
court,  that  real  and  substantial  justice  requires  that  pend- 
ing such  appeal  execution  should  be  stayed,  the  court 
may  order  the  execution  of  such  judgment,  &c.  to  be 
suspended,  pending  such  appeal,  if  the  appellant  give 
security  for  the  immediate  performance  of  any  judgment, 
&c.  which  may  be  pronounced  or  made  upon  such  appeal 
by  his  Majesty  in  council. 

6th,  In  all  cases  security  shall  also  be  given  by  the  ap- 
pellant for  the  prosecution  of  the  appeal,  and  for  the 
payment  of  all  such  costs  as  may  be  awarded  by  his 
Majesty  to  the^respondent. 

6th,  The  nature,  amount,  and  sufficiency  of  the 
several  securities,  so  to  be  taken  as  aforesaid,  are  to  be 
determined   by   the  court  from  which  the  appeal   is 

prayed. 

7th,  When  the  subject  of  litigation  consists  of  im- 
moveable property,  and  the  judgment,  &c.  appealed 
from  does  not  charge,  affect,  or  relate  to  the  actual  occu- 
pation thereof,  no  security  shall  be  demanded,  either 
from  the  respondent  or  appellant,  for  the  performance  of 
the  judgment,  &c.  to  be  pronounced  or  made  upon  such 
appeal ;  but  if  such  judgment,  &c.  charge,  affect,  or 
relate  to  the  occupation  of  any  such  property,  then  such 
security  shall  not  be  of  greater  amount  than  may  be 
necessary  to  secure  the  restitution,  free  from  all  da- 
mage  or  loss,  of  such  stock,  utensils,  or  implements,  or 
of  theintermediate  profit  which,  pending  any  such  appeal, 
may  probably  accrue  from  the  intermediate  occupation 
of  such  property,  and  the  court  is  authorized  and  re- 
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quired  to  sequestrate  any  such  immoveable  property,  in 
order  still  further  to  reduce  the  amount  of  such  security, 
if  the  party  by  whom  such  security  is  to  be  given  shall 
make  application  to  the  court  for  that  purpose,  and  the 
other  party  shall  not  show  good  cause  to  the  contrary. 

8th,  Where  the  subject  of  litigation  consists  of  money 
or  other  chattels,  or  of  any  personal  debt  or  demand,  the 
security  to  be  demanded  either  from  the  respondent  or 
appellant  for  the  performance  of  the  judgment,  &c.  to 
be  pronounced  upon  such  appeal,  shall  be  either  a  bond 
in  the  amount  or  value  of  such  subject  of  litigation, 
by  one  or  more  sufficient  surety  or  sureties,  or  such  se- 
curity shall  be  given  by  way  of  mortgage  or  voluntary 
condcmnatioD,  of  or  upon  some  immoveable  property 
situate  and  being  within  such  colony,  and  being  of  the 
full  value  of  such  subject  of  litigation  over  and  above 
the  amount  of  all  mortgages  and  charges  of  whatever 
nature  upon  or  affecting  the  same. 

10th,  The  security  to  be  given  by  the  appellant  for 
the  prosecution  of  the  appeal,  and  for  the  payment  of 
costs,  shall  in  no  case  exceed  the  sum  of  five  hundred 
pounds  sterling,  and  shall  be  given  either  by  such  surety 
or  sureties,  or  by  such  mortgage  or  voluntary  condem- 
nation as  aforesaid. 

11th,  If  the  security  to  be  given  by  the  appellant  for 
the  prosecution  of  the  appeal,  and  for  the  payment  of 
such  costs  as  may  be  awarded,  shall  in  the  manner 
prescribed  be  completed  within  three  months  from  the 
date  of  the  petition  for  leave  to  appeal ;  then,  and  not 
otherwise,  the  court  from  which  such  appeal  is  brought 
shall  make  an  order  allowing  such  appeal ;  and  the 
party  appellant  shall  be  at  liberty  to  prefer  and  prose- 
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cute  his  appeal  to  his  Majesty  in  his  privy  council,  in 
such  manner  and  under  such  rules  as  are  observed  in 
appeals  made  to  his  Majesty  in  council  from  the  planta- 
tions or  colonies. 

12th,  Any  person  feeling  aggrieved  by  any  order 
which  may  be  made  by,  or  by  any  proceeding  of  any  of 
the  said  courts  respecting  the  security  to  be  taken  upon 
any  such  appeal,  is  at  liberty  to  apply  by  petition  to  his 
Majesty  in  council,  for  redress  in  the  premises. 

The  order  in  council  contains  an  express  declaration, 
that  nothing  therein  contained  does  or  shall  extend,  or 
be  construed  to  extend,  to  take  away  or  abridge  the 
undoubted  right  or  authority  of  his  Majesty,  his  heirs, 
and  successors,  to  admit  and  receive  any  appeal  from 
any  judgment,  decree,  sentence,  or  order  of  any  of  the 
said  supreme  courts,  on  the  humble  petition  of  any  per- 
son aggrieved  thereby,  in  any  case  in  which,  and  sub- 
ject to  any  conditions  or  restrictions  upon  and  under 
which  it  may  seem  meet  to  his  Majesty,  his  heirs,  and 
successors,  to  admit  and  receive  any  such  appeal. 

The  court  on  the  application,  and  at  the  costs  of  the 
party  appellant,  is  to  certify  and  transmit  to  his  Majesty 
in  his  privy  council,  a  true  and  exact  copy  of  all  pro- 
ceedings, evidence,  judgments,  decrees,  and  orders,  had 
or  made  in  such  causes  so  appealed,  so  far  as  the  same 
have  relation  to  the  matter  of  appeal,  such  copies  to  be 
certified  under  the  seal  of  the  said  court. 

By  acts  of  the  legislatures  of  Upper  and  Lower  Cana- 
da, (a)  the  judgment  of  the  Court  of  Appeals  is  final  in 
all  cases  where  the  matter  in  dispute  does  not  exceed 

(a)  U.  C.  Act,  34  Geo.  3,  c.  2,  §  36.    L.  C.  Act,  34  Geo.  3,  c.  6,  §  30. 
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the  value  or  sum  of  five  hundred  pounds  sterling,  but 
in  cases  exceeding  that  sum  or  value,  as  well  as  in  all 
cases  where  the  matter  in  question  relates  to  any  fee  of 
office,  duty,  rent,  revenue,  or  any  sum  or  sums  of  money 
payable  to  his  Majesty,  titles  to  lands  or  tenements,  ^ 
annual  rents,  or  such  like  matters  or  things,  where  the 
rights  in  future  may  be  bound,  there  may  be  an  appeal 
to  his  Majesty  in  his  privy  council,  though  the  imme- 
diate sum  or  value  appealed  for  be  less  than  five  hun- 
dred pounds  sterling,  provided  security  be  first  duly 
given  by  the  appellant,  that  he  will  effectually  prosecute 
his  appeal,  and  answer  the  condemnation,  and  also  pay 
such  costs  and  damages  as  shall  be  awarded  by  his 
Majesty  in  his  privy  council,  in  case  the  judgment 
of  the  said  court  of  appeals  of  the  province  be  affirmed. 

The  order  in  council  of  the  13th  April,  1831,  by 
which  the  liberty  to  appeal  from  the  Cour  cTAppel  of 
Mauritius  is  given,  is  similar  in  its  language  and  pro- 
visions to  the  order  in  council  above  cited,  respecting 
appeals  from  Demerara,  Trinidad,  &c.  But  it  requires 
that  the  sum  or  matter  in  issue  for  which  the  judgment, 
&c.  was  given,  should  be  above  the  amount  or  value  of 
one  thousand  pounds  sterling. 

The  liberty  to  appeal  from  the  Supreme  Court  of  the 
Cape  of  Good  Hope  under  the  charter  of  the  4th  of  May, 
1832,  and  from  the  Supreme  Court  of  judicature  of  the 
Island  of  Ceylon  under  the  charter  of  the  1 8th  of  Fe- 
bruary, 1833,  is  given  in  the  same  terms.  But  the 
sum  or  matter  at  issue,  for  which  the  judgment,  &c.  was 
given,  need  only  exceed  the  amount  or  value  of  five  hun- 
dred pounds  sterling. 

The  appeal  from  the  Supreme  Court  of  Gibraltar  by 
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the  charter  of  the  Ist  of  Sept.  1830,  is  granted  when 
the  sum  or  matter  at  issue  for  which  the  judgment  is 
given,  exceeds  three  hundred  pounds  sterling. 

In  Newfoundland  the  sum  must  be  above  the  amount 
or  value  of  five  hundred  pounds  sterling,  (a) 

In  Guernsey,  appeals  to  the  King  in  council  are 
confined  to  cases  where  the  object  in  dispute,  if  real 
property,  amounts  to  the  value  of  ten  pounds  sterling 
per  annum,  or  if  personal  property,  of  two  hundred 
pounds  sterling,  and  such  appeals  should  be  prosecuted 
within  six  months  from  the  date  of  the  judgment  com- 
plained of,  (b) 

In  Jersey  there  is  an  appeal  to  his  Majesty  in  council 
from  the  Royal  Court  in  matters  of  civil  property  above 
the  value  of  three  hundred  livres  toumois^  and  the  appeal 
from  the  Court  of  Judgments  to  the  King  in  coun- 
cil lies  if  the  matter  in  dispute  amount  to  forty 
shillings  of  freehold,  or  forty  pounds  of  personal  pro- 
perty. 

In  Sierra  Leone,  it  must  exceed  four  hundred  pounds 
on  an  appeal,  either  from  the  governor  as  chancellor,  or 
from  the  Court  of  Errors,  (c) 

An  appeal  from  Honduras  is  subject  to  the  general 
limit  fixed  by  the  King's  instructions  to  his  governors, 
namely,  five  hundred  pounds. 

In  New  South  Wales  the  sum  for  which  an  appeal  is 
to  be  admitted  by  the  court  must  exceed  two  thousand 
pounds,  (^)  and  in  Van  Diemen's  Land  one  thousand 
pounds,  (c) 

(a)  Order,  Sept.  19th,  1825. 

(6)  Order  in  CouncU,  May  13th,  1823.  (c)  Charter,  2  Geo.  4. 

(d)  Charter,  Oct.  13th>  1823.  (e)  Charter,  March  4th,  1831. 
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The  sum  for  which  an  appeal  lies  from  the  Supreme 
Comicil  of  Justice  in  Malta  to  his  Majesty  in  council 
must  exceed  one  thousand  pounds  sterling,  (a) 

The  instructions  by  which  the  governor  of  a  colony 
is  restrained  from  admitting  appeals  to  the  king  in 
council,  except  in  cases  where  the  sum  or  matter  in  dis- 
pute was  of  a  certain  amount,  were  considered  as  re- 
straints on  the  governor  alone,  and  not  as  precluding 
his  Majesty  from  entertaining  appeals  in  cases  of  any 
value  where  he  should  think  fit.  It  was  stated  in  an 
opinion  of  the  Attorney  General  Northey,  that  such  ap- 
peals had  been  often  allowed  by  his  Majesty,  (b) 

The  Earl  of  Derby,  king  of  the  Isle  of  Man,  made  a 
decree  in  that  island  concerning  lands  there ;  and  the 
person  against  whom  the  decree  was  made,  appealed 
to  his  Majesty  in  council.  It  was  insisted  that  the 
subject  could  not  be  deprived  of  his  right  to  appeal 
by  any  words  in  the  King's  grant  to  that  purpose, 
much  less  if  the  grant  were  silent  in  that  particular. 
There  was  no  reservation  in  the  grant  made  of  the 
Isle  of  Man  by  the  crown  of  the  subject's  right  of  appeal 
to  the  crown. 

It  was  further  urged,  that  it  appearing  that  Hen.  4,  had 
granted  the  Isle  of  Man  to  the  Earl  of  Derby's  an- 
cestors to  hold  by  homage  and  other  services,  though 
there  was  no  reservation  of  the  subject's  right  to  appeal 
to  the  crown,  yet  this  liberty  was  plainly  implied  ;  for 
that  such  liberty  of  appeal  lay  in  all  cases  where  there  was 
a  tenure  of  the  crown  ;  that  it  was  the  right  of  the  sub- 

(a)  Order  in  Council,  Dec.  18th,  1834.  (b)  2  Chalm.  Opin.  177. 
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ject  to  appeal  to  the  sovereign  to  redress  a  wrong  done 
to  him  in  any  court  of  justice ;  nay,  if  there  had  been 
any  express  words  in  the  grant  to  exclude  appeals,  they 
had  been  void,  because  the  subject  had  an  inherent 
right  inseparable  from  him  as  a  subject,  to  apply  to 
the  crown  for  justice.  And  on  the  other  hand,  the  King, 
as  the  fountain  of  justice,  had  an  inherent  right,  in- 
separable from  the  crown,  to  distribute  justice  among 
the  subjects ;  and  if  this  were  a  right  in  the  subjects,  no 
grant  could  deprive  them  of  it,  the  consequence  of  which 
would  be,  that  in  all  such  cases,  viz.,  where  there  are 
words  exclusive  of  such  right  of  appeal,  the  King  would 
be  construed  to  be  deceived,  and  his  grant  void.  Pre- 
cedents also  were  cited  in  point. 

Lord  Chief  Justice  Parker,  who  assisted  at  council 
upon  this  occasion,  thought  that  the  King  in  council 
had  necessarily  a  jurisdiction  in  this  case»  in  order  to 
prevent  a  failure  of  justice,  (a) 

Numerous  orders  may  be  made  by  the  courts  of 
common  law  of  the  colonies  affecting  the  civil  rights  of 
a  suitor,  which  could  not  be  brought  by  a  writ  of  error 
before  the  governor  and  council,  and  could  not  there- 
fore afford  him  the  means  of  appeal  to  his  Majesty  in 
council.  Under  the  preceding  instructions,  the  subject 
would  be  without  adequate  security  and  protection^  if  such 
an  appeal  were  not  admitted.  Thus  the  courts  have  the 
power  of  striking  an  attorney  off  the  roll ;  they  entertain 
and  decide  on  questions  respecting  the  priority  of  judg- 
ments, and  the  appropriation  of  levies.  The  grievance 
may  be  sustained  by  an  erroneous  decision  on  any  of  these 

(a)  Christian  v.  Corren,  1  P.  Wms.  329)  33(X 
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questions,  is  not  less  serious  than  that  which  may  be 
occasioned  by  a  judgment  strictly  and  properly  that 
whereon  a  writ  of  error  might  be  sustained.  The  Privy 
Coancil  has  entertained  appeals  from  decisions  of  colo- 
nial courts  by  which  practitioners  were  suspended  or 
wholly  debarred  from  the  practice  of  their  profes- 
sion, (a) 

In  the  orders  in  council  and  in  the  charters  of  justice, 
there  is  an  express  reservation  of  his  Majesty^s  preroga- 
tive to  admit  appeals  to  his  Majesty  upon  such  terms  as 
to  his  Majesty  should  seem  fit.  A  petition  was  presented 
for  liberty  to  appeal  from  an  order  made  by  the  Supreme 
Court  of  Gibraltar,  which  was  not  in  the  nature  of  a  final 
judgment,  and  had  not  the  effect  of  a  final  and  definitive 
sentence.  It  was  held,  that  the  clause  reserving  to  the 
King  in  council  the  power  of  admitting  appeals,  subject 
to  other  limitations  and  restrictions  than  those  men- 
tioned in  the  preceding  clause  of  the  charter  did  not  re- 
serve to  his  Majesty  the  power  of  admitting  appeals 
from  judgments  or  sentences  of  a  different  nature  than 
those  mentioned  in  the  first  clause,  that  is,  final  judg- 
ments, decrees  or  sentences,  rules  or  orders,  having  the 
effect  of  a  final  and  definitive  sentence,  (h) 

A  British  statute  (c)  declared,  that  all  laws  passed 
by  the  legislatures  of  the  provinces  of  Lower  and  Upper 
Canada  should  be  valid  and  binding  within  the  colony, 
and  directed  that  the  colonial  Court  of  Appeal  should  be 
subjected  to  such  appeal  as  it  was  previously  to  the 
passing  of  the  act,  and  also  to  such  further  and  other 

(c)  In  re  Justices  of  the  Court  of  Common  Pleas  of  Antigua^  1  Knapp's 
Rep.  267.    Ez  parte  Monckton,  Prince  Edward's  Island,  June  29th,  1837. 
(6)  In  re  Nahon  and  Pariente,  2  Knapp.  66.  ip)  31  Geo.  3,  c.  31. 
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provisions  as  might  be  made  in  that  behalf  by  any  acts 
of  the  colonial  legislature. 

By  the  act  of  the  legislature  of  Lower  Canada,  it  has 
been  seen  that  the  right  of  appeal  is  limited  to  causes 
where  the  sum  in  dispute  is  90t  less  than  five  hundred 
pounds  sterling.  It  was  held,  that  a  petition  for  leave  to 
appeal  in  a  cause  where  the  sum  was  of  less  amount,  could 
not  be  received  by  the  King  in  council,  although  there 
was  a  special  saving  in  the  colonial  act,  of  the  rights 
and  prerogatives  of  the  crown,  (a) 

By  an  act  passed  in  1833,  intituled  ^^  an  act  for  the 
better  administration  of  justice  in  his  Majesty's  privy 
council,"  a  committee  of  his  Majesty's  privy  council  is 
appointed,  consisting  of  the  president  for  the  time  being 
of  his  Majesty's  privy  council,  the  Lord  High  Chan- 
cellor of  Great  Britain  for  the  time  being,  and  such  of 
the  members  of  his  Majesty's  privy  council  as  from 
time  to  time  hold  any  of  the  offices  following ;  that  is 
to  say,  the  office  of  Lord  Keeper,  or  First  Lord  Com- 
missioner of  the  Great  Seal  of  Great  Britain,  Lord  Chief 
Justice,  or  Judge  of  the  Court  of  King's  Bench,  Master 
of  the  Rolls,  Vice  Chancellor  of  England,  Lord  Chief 
Justice,  or  Judge  of  the  Court  of  Common  Pleas,  Lord 
Chief  Baron,  or  Baron  of  the  Court  of  Exchequer, 
Judge  of  the  Prerogative  Court  of  the  Lord  Archbishop 
of  Canterbury,  Judge  of  the  High  Court  of  Admiralty, 
and  Chief  Judge  of  the  Court  in  Bankruptcy,  and  also  of 
all  persons  members  of  his  Majesty's  privy  council,  who 
shall  have  been  president  thereof,  or  held  the  office  of 
Lord  Chancellor  of  Great  Britain,  or  shall  have  held 

{a)  Ciivillier  v.  Aylwiii»  2  Knapp.  72. 
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any  of  the  offices  hereinbefore  mentioned,  It  is 
styled  "  the  Judicial  Committee  of  the  Privy  Council." 
But  it  is  provided,  that  his  Majesty  from  time  to  time, 
as  and  when  he  shall  think  fit,  may  by  his  sign  manual, 
appoint  any  two  othef  persons,  being  privy  councillors, 
to  be  members  of  the  said  committee,  (a) 

All  appeals  or  complaints  in  the  nature  of  appeals 
whatever,  which  either  by  virtue  of  that  act,  or  of  any 
law,  statute  or  custom,  might  be  brought  before  his 
Majesty,  or  his  Majesty  in  council,  from  or  in  respect  of 
the  determination,  sentence,  rule,  or  order  of  any  court, 
judge,  or  judicial  officer,   are  to  be  referred   by   his 
Majesty  to  the  said  judicial  committee  of  his  privy 
council,  and  that  such  appeals,  causes,  and  matters  shall 
be  heard  by  the  said  judicial  committee,  and  a  report  or 
recommendation  thereon  be  made   to  his  Majesty  in 
council,  for  his  decision  thereon,  as  theretofore,  in  the 
same   manner  and  form  as  had  been  theretofore  the 
custom,    with    respect    to    matters    referred    by    his 
Majesty  to  the  whole  of  his  privy  council,  or  a  com- 
mittee thereof,  (the  nature  of  such  report  or  recommen- 
dation being  always  stated  in  open  court.)  (b) 

It  is  declared  lawful  for  his  Majesty  to  refer  to  the 
said  Judicial  Committee  for  hearing  or  consideration,  any 
such  other  matters  whatsoever,  as  his  Majesty  should 
think  fit,  and  such  committee  shall  thereupon  hear  or 
consider  the  same,  and  shall  advise  his  Majesty  thereon 
in  manner  aforesaid,  (c) 

No  matter  shall  be  heard,  nor  shall  any  order,  report, 
or  recommendation  be  made  by  the  said  Judicial  Com- 

(a)  3  and  4  W.  4,  c.  41,  §  1.  (b)  Sect.  3.  (c)  Sect.  4. 
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mittee,  in  pursuance  of  that  act,  unless  in  the  presence 
of  at  least  four  members  of  the  said  committee  ;  and  no 
report  or  recommendation  shall  be  made  to  his  Majesty, 
unless  a  majority  'of  the  members  of  such  judicial  com- 
mittee present  at  the  hearing  shall  concur  in  such  re- 
port or  recommendation.  The  power  is  expressly  re- 
served to  his  Majesty,  if  he  shall  think  fit,  to  summon 
any  other  of  the  members  of  his  said  privy  council  to 
attend  the  meetings  of  the  said  committee,  (a) 

The  Judicial  Committee,  in  any  matter  which  may  be 
referred  to  such  committee,  may  examine  witnesses  by 
word  of  mouth  (and  either  before  or  after  examination 
by  deposition),  or  may  direct  that  the  depositions  of  any 
witness  shall  be  taken  in  writing  by  the  registrar  of  the 
said  privy  council,  or  by  such  other  person  or  persons, 
and  in  such  manner,  order,  and  course  as  his  Majesty 
in  council  or  the  said  Judicial  Committee  shall  appoint 
and  direct ;  and  such  registrar  and  such  other  person 
or  persons,  shall  have  the  same  powers  as  are  now 
possessed  by  an  examiner  of  the  High  Court  of  Chan- 
cery or  of  any  court  ecclesiastical.(6) 

In  any  matter  which  shall  come  before  the  said 
Judicial  Committee,  the  said  committee  may  direct  that 
such  witnesses  shall  be  examined  or  re-examined,  and 
as  to  such  facts  as  to  the  said  committee  shall  seem  fit, 
notwithstanding  any  such  witness  may  not  have  been 
examined,  or  no  evidence  may  have  been  given  on  any 
such  facts  in  a  previous  stage  of  the  matter.  On  the 
recommendation  of  the  said  committee,  his  Majesty 
may,  upon  any  appeal,  remit  the  matter,  which  is  the 

(a)  Sect.  6.  (b)  Sect.  7. 
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subject  of  such  appeal,  to  the  court,  from  the  decision 
of  which  such  appeal  »hall  have  been  made,  and  at  the 
same  time  direct  that  such  court  shall  rehear  such 
matter,  in  such  form,  and  either  generally  or  upon 
certain  points  only,  and  upon  such  rehearing  take  such 
additiooal  evidence,  though  before  rejected,  or  reject 
such  evidence  before  admitted  as  his  Majesty  in  council 
shall  direct ;  and  his  Majesty  in  council  may  direct  that 
one  or  more  feigned  issue  or  issues  shall  be  tried  in  any 
court  in  any  of  his  Majesty's  dominions  abroad,  for  any 
purpose,  for  which  such  issue  or  issues  shall  to  his 
Majesty  in  council  seem  proper,  (a) 

The  said  Judicial  Committee  may  direct  one  or  more 
feigned  issue  or  issues  to  be  tried  in  any  court  of  com- 
mon law,  and  either  at  bar,  before  a  judge  of  assize, 
or  at  the  sittings  for  the  trial  of  issues  in  London  or 
Middlesex,  and  either  by  a  special  or  common  jury,  in 
like  manner  and  for  the  same  purpose  as  is  now  done  by 
the  high  Court  of  Chancery.  (J) 

The  Judicial  Committee  is  also  invested  with  the  dis- 
cretionary power  of  directing  that,  on  the  trial  of  any 
such  issue,  the  depositions  already  taken  of  any  wit- 
ness since  deceased,  or  who  is  incapable  to  give  oral 
testimony,  shall  be  received  in  evidence ;  and  to  make 
orders  for  the  production  of  deeds,  evidences,  and 
writings,  and  for  the  admission  of  facts,  (c)  and  re- 
specting the  admission  of  persons,  whether  parties  or 
others,  to  be  examined  as  witnesses  upon  the  trial  of 
any  such  issues  as  aforesaid,  as  the  Court  of  Chancery 
has  been  used  to  make  respecting  the   admission   of 

(a^  Sect.  8.  (b)  Sect.  10.  (e)  Sect.  11. 


Ixiv  PRELIMINARY    TREATISB    ON   THE 

witnesses  upon  the  trial  of  issues  directed  by  the  Court 
of  Chancery,  (a) 

The  Judicial  Committee  may  direct  one  or  more 
new  trial  or  new  trials  of  any  issue,  either  generally,  or 
upon  certain  points  only  ;  and  give  directions  for  the  ad- 
mission of  parol  evidence  of  the  testimony  of  any 
witness  who  had  been  examined  on  a  former  trial,  but 
was  since  dead,  (h) 

The  orders  or  decrees  of  his  Majesty  in  council,  made 
in  pursuance  of  any  recommendation  of  the  judicial 
committee,  in  any  matter  of  appeal  from  the  judgment 
or  order  of  any  court  or  judge,  are  to  be  enrolled,  for 
safe  custody,  in  such  manner,  and  the  same  may  be 
inspected,  and  copies  thereof  taken  under  such  regula- 
ticms,  as  his  Majesty  in  council  shall  direct,  (c) 

The  Judicial  Committee  may  also  refer  any  matters 
to  be  examined  and  reported  on  to  the  aforesaid  regis- 
trar, or  to  such  other  person  or  persons  as  shall  be 
appointed  by  his  Majesty  in  council,  or  by  the  said  judi- 
cial committee,  in  the  same  manner  and  for  the  like 
purposes  as  matters  are  referred  by  the  Court  of  Chan- 
cery to  a  Master  of  the  said  court ;  and  for  the  pur- 
poses of  that  act,  the  said  registrar,  and  the  said  person 
or  persons  so  to  be  appointed  shall  have  the  same  powers 
and  authorities  as  are  now  possessed  by  a  Master  in 
Chancery,  (d) 

The  act  authorizes  the  president  for  the  time  being 
of  the  said  privy  council  to  require  the  attendance  of 
any  witnesses,  and  the  production  of  any  deeds,  evi- 
dences, or  writings,  by  writ  to  be  issued  by  such  presi- 

(a)  Sect.  12.  (fi)  Sect.  13. 

(c)  Sect.  16.  (cT)  Sect.  17. 
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dent  in  such  and  the  same  fonn,  or  as  nearly  as  may  be, 
as  that  in  which  a  writ  of  subpcena  ad  testificandum^  or  of 
SLbpcsna  duces  tecum  is  now  issued  by  his  Majesty's  Court 
of  ELing's  Bench  at  Westminster ;  and  every  person 
disobeying  any  such  writ  so  to  be  issued  by  the  said 
president  shall  be  considered  as  in  contempt  of  the  said 
Judicial  Committee,  and  shall  also  be  liable  to  such  and 
the  same  penalties  and  consequences  as  if  such  writ  had 
issued  out  of  the  said  Court  of  King's  Bench,  and  may 
be  sued  for  such  penalties  in  the  said  court,  (a) 

The  order  or  decree  of  his  Majesty  in  council  on  any 
appeal  from  the  order,  sentence,  or  decree  of  any  court 
of  justice  in  the  East  Indies,  or  of  any  colony,  plantation, 
or  other  his  Majesty's  dominions  abroad,  shall  be  carried 
into  effect  in  such  manner,  and  subject  to  such  limita- 
tions and  conditions,  as  his  Majesty  in  council  shall,  on 
the  recommendation  of  the  said  Judicial  Committee, 
direct ;  and  it  shall  be  lawful  for  his  Majesty  in  council, 
on  such  recommendation ,  by  order,  to  direct  that  such 
court  of  Justice  shall  have  the  same  powers  of  carrying 
into  effect  and  enforcing  such  order  or  decree  as  are  pos- 
sessed by  or  are  thereby  given  to  his  Majesty  in  council : 
It  is  provided  that  nothing  in  the  act  contained  shall  im- 
peach or  abridge  the  powers,  jurisdiction,  or  authority  of 
his  Majesty's  privy  council  as  theretofore  exercised  by 
such  council,  or  in  anywise  alter  the  constitution  or  duties 
of  the  said  privy  council,  except  so  far  as  the  same  are 
expressly  altered  by  the  act,  and  for  the  purposes 
aforesaid,  (b) 

The  Judicial  Committee  has  and  enjoys   in   all   re- 

(a)  Sect.  19.  (*)  Sect.  21. 
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spects  8uch  and    the  same  power  of    punishing  con^ 
tempts  and  of  compelling  appearances,  and  his  Ma* 
jesty  in  council   has  and  enjoys  in   all  respects  such 
and  the  same    powers  of    enforcing    judgments,   de- 
crees and  orders,  as  are  exercised  by  the  High  Court 
of   Chancery,  or  the  Court  of    King's   Bench   (and 
both  in  personam  and  in  rem)  or  as  are  given  to  any 
Court  Ecclesiastical  by  an  act  of  parliament  passed  in  a 
session  of  parliament  of  the  second  and  third  years  of  the 
reign   of    his   late    Majesty,    intituled    ^'  An    act    for 
enforcing  the  process   upon  contempts  in  the  Courts 
Ecclesiastical   of  England  and    Ireland,*'  (a)   and  all 
such  powers  as  are  given  to  Courts  Ecclesiastical,  if  of 
punishing  contempts  or  of  compelling  appearances,  shall 
'be  exercised  by  the  said  Judicial  Committee,  and  if 
of  enforcing  decrees  and  orders,  shall  be  exercised  by 
his  Majesty  in  council,  in  such  and  the  same  manner  as 
the  powers  in  and  by  such  act  of  Parliament  given,  and 
shall  be  of  as  much  force  and  effect  as  if  the  same  had 
been  thereby  expressly  given  to  the  said  committee  or 
to  his  Majesty  in  council,  (b) 

The  only  instance  in  which  the  committee  of  the 
Privy  Council  had  exercised  a  power  of  directing 
an  issue,  was  in  the  well  known  case  of  Perrin 
V.  Blakey  which  was  heard  on  appeal  from  Jamaica 
before  a  committee  of  the  privy  council,  on  the  7th  July, 
1765.  The  lords  reported  '^  that  it  appearing  from  the 
cases  and  authorities  cited  that  a  material  question 
which  arose  on  the  construction  of  the  will  of  William 
Williams,  had  undergone  great  litigation  in  Westminster 
Hall,  and  had  in  various  shapes  received  various  de- 

(a)  2  &  3  W.  4,  c.  93.  {h)  Sect.  28. 
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tenninations,  their  Lordships  thought  it  highly  fit  for 
the  sake  of  uniformity  and  certainty  in  a  matter  where 
the  title  to  lands  might  depend,  that  a  case  should  be 
made  for  the  decision  of  the  Court  of  King's  Bench, 
who  were  to  certify  to  the  lords  of  the  committee  their 
opinion  upon  this  question,  '  whether  John  Williams 
took  any  and  what  estate  in  all  or  any  part  of  the  pre- 
mises devised  by  the  will  of  the  said  testator  V  their 
Lordships  being  of  opinion  that  in  case  the  Court  of 
King's  Bench  was  of  opinion  that  John  Williams  was 
seised  in  fee  or  in  tail  of  the  whole  or  any  part  of  the 
premises,  that  then  the  judgment  should  be  reversed, 
and  judgment  given  for  the  plaintiff,  either  for  the 
whole  or  an  undivided  part  of  the  premises;  in  case 
the  Court  of  King's  Bench  should  certify  their  opinion 
to  be  that  John  Williams  was  not  seised  of  any  estate  of 
inheritance  in  the  whole  or  any  part  of  the  premises, 
that  then  the  appeal  be  dismissed,  and  judgment  be 
affirmed.  Their'Lordships  ordered  that  the  report  should 
be  drawn  up  without  further  argument,  as  the  said  court 
should  certify  their  opinion."  (a)  The  Court  of  King's 
Bench  refused  to  receive  a  case  from  the  privy  council,  (6) 
and  a  feigned  action  of  trespass  was  brought  and  on  a  de- 
murrer to  the  replication  the  case  was  argued  before  the 
Court  of  King's  Bench,  (c)  when  it  was  decided  that  the 
said  J.  Williams  took  an  estate  for  life  only.  This  judg- 
ment was  reversed  in  the  Exchequer  Chamber.  An  appeal 
was  afterwards  brought  in  the  House  of  Lords  for  the 
reversal  of  the  judgment  of  the  Exchequer  Chamber, 
but  was  not  proceeded  in. 

(a)  ColL  Jur.  vol.  I,  p.  283.  {b)  I  W.  Bl.  673. 

(c)  Burr.  2579. 

e  2 


Ixviii  PRELIMINARY   TREATISE   ON   THE 

In  the  appeal  of  Campbell  v.  Beckford  from  the  Court  of 
Chancery  of  Jamaica,  the  lords  of  the  committee  to  whom 
it  was  referred,  by  an  order  dated  the  23rd  October,  1801, 
ordered  it  "  to  be  referred  to  John  Spranger,  Esq.,  one 
of  the  Masters  of  the  High  Court  of  Chancery  in 
England  to  review  the  report  of  the  master  in 
Jamaica  in  the  particulars  in  the  order  mentioned,  and 
that  the  parties  should  be  examined  upon  interrogatories, 
that  they  should  produce  all  books,  papers,  &c.,  that 
they  should  be  at  liberty  to  apply  to  the  committee  if 
so  advised,  and  all  further  directions  were  reserved 
until  the  said  Master  should  have  made  his  report." 
After  the  death  of  Master  Spranger,  the  case  was  re- 
ferred to  succeeding  Masters,  viz.,  Stanley  and  Stephen, 
upon  orders  made  on  petitions  to  the  committee ;  and 
the  case  was  ultimately  heard  by  the  committee  in  1819, 
upon  the  report  of  Master  Stephen. 

In  other  cases,  references  have  been  made  to  arbitrators 
by  consent  of  the  parties  for  the  purpose  of  adjusting  dis- 
puted accounts,  after  the  principal  points  in  dispute  had 
been  determined  by  the  committee ;  and  the  award  of 
the  arbitrators  was  adopted  by  the  committee  of  the 
Privy  Council  in  their  report  to  His  Majesty,  (a) 

The  copies  of  the  proceedings  of  the  Court  below  must  be 
certified  by  the  officer  of  the  court  from  whence  the 
appeal  is  brought,  under  the  proper  seal.  In  a  case 
from  St.  Vincent,  where  the  appellant  took  out  no  appeal 
papers  under  the  great  seal,  but  lodged  a  petition  of 
appeal  at  the  council  office,  and  constructed  the  case 
from  documents  in  his  own  possession,  the   objection 

(a)  Orphan  Board  v.  Van  Reenen»  1  Knapp,  p.  102.     Sayers  v.  Whit- 
field, ib.  133. 
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was  taken  that  no  authentic  papers  had  been  lodged, 
and  the  year  and  a  day  having  elapsed,  the  respondent 
contended  the  appellant  had  lost  the  benefit  of  the  appeal. 
The  Privy  Council  however  gave  the  appellant  time  to 
procure  authentic  copies,  and  an  application  was  made 
to  the  court  in  St.  Vincent  to  that  effect,  and  granted,  (a) 

It  was  at  one  period  considered  the  rule  that  the  party 
appealing  must  procure  the  proceedings  to  be  trans- 
mitted, and  proceed  within  a  year  after  the  appeal  had 
been  allowed  in  the  plantations.  The  committee  for  appeals 
acted  upon  this  rule  in  a  case  reported  in  Lord  Ray- 
moud's  reports,  and  agreed  to  a  report  to  his  Majesty 
their  opinion,  that  the  appeal  of  a  Mr.  Gordon  ought  to 
be  dismissed  with  five  pounds  costs  (following  the  prece- 
dents produced  as  to  the  costs)  without  any  notice  given 
to  Mr.  Gordon,  or  any  agent  of  his,  and  among  other 
lords  present,  who  agreed  to  the  order,  were,  the  Lord 
Privy  Seal,  Lord  Trevor,  Chief  Justice  Raymond,  the 
Master  of  the  Rolls,  and  the  Lord  Chief  Justice 
Eyre.  (6) 

It  was  the  course  for  the  respondent  to  procure  at  the 
expiration  of  the  year  and  day,  a  certificate  from  the 
clerk  of  the  council,  that  no  appeal  had  been  lodged. 
Upon  that  certificate,  which  was  filed  in  the  court  from 
which  the  appeal  was  brought,  he  moved  that  the  appeal 
should  be  dismissed,  and  proceeded  to  enforce  his  judg- 
ment or  decree. 

It  has  been  since  held,  that  the  rule  limiting  the 
period  of  appeal  to  a  year  and  a  day,  though  usually  ad- 
hered to,  is  not  imperative. 

(a)  Barrett  V.  Cniickshank,  1818,  Shephard's  Ck>lonial  Practice,  p.  97. 

(b)  Gordon  v.  LoMrther,  2  Lord  Raymond's  Rep.  p.  1447. 
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The  Privy  Council  will,  it  seems,  on  reasonable  grounds 
being  shown,  permit  the  party  to  lodge  his  appeal, 
although  the  year  has  elapsed . 

By  the  Canada  act,  it  is  enacted,  "  That  in  all  cases 
where  an  appeal  is  by  law  allowed  from  the  Court  of 
Appeals  of  the  province  of  Lower  Canada  to  his  Majesty 
fin  council,  no  appeal  shall  be  granted  or  allowed  after 
the  expiration  of  one  year  from  the  date  of  the  judgment 
of  the  Court  of  Appeals."     By  the  31st  section  of  the 

m 

same  act  it  is  enacted,  "  That  in  all  cases  where  an  ap- 
peal shall  be  allowed  to  his  Majesty  in  council,  execution 
shall  be  suspended  for  fifteen  calendar  months  from  the 
day  on  which  such  appeal  is  allowed,  and  from  the  ex- 
piration to  the  final  determination  of  the  said  appeal,  if 
before  the  expiration  of  the  said  fifteen  months,  a  certi- 
ficate shall  be  filed  in  the  Court  of  Appeals  of  the 
province,  signed  by  the  clerk  of  his  Majesty's  privy 
council,  or  his  deputy,  or  any  other  person  duly  autho- 
rized by  him,  that  such  appeal  has  been  lodged,  and 
that  proceedings  have  been  had  thereon  before  his  Ma- 
jesty's privy  council ;  and  if  no  certificate  be  produced 
and  filed  in  the  provincial  Court  of  Appeals  within  the 
said  fifteen  months,  the  said  appeal  shall  not  longer 
operate  as  a  stay  of  judgment  and  execution,  but  the  party 
who  obtained  judgment  in  the  said  provincial  Court  of 
Appeals,  may  sue  out  execution,  as  if  no  such  appeal 
had  been  made  or  allowed.  On  the  30th  of  April,  1834, 
the  appellants  applied  for  leave  to  appeal  from  the 
judgment  of  the  Court  of  Appeals,  reversing  a  judgment 
of  the  Court  of  King's  Bench.  Permission  was  granted 
them,  upon  condition  of  their  giving  security  that  they 
would  effectually  prosecute  their  appeal  to  his  Majesty 
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in  council;  and  in  default  of  their  so  doing,  it  was 
ordered  that  the  record  should  be  remitted  to  the  Court 
of  King's  Bench.  The  appellants  gave  the  security,  but 
did  not  proceed  to  lodge  their  petition  of  appeal  until 
the  24th  of  July,  1835,  nearly  Bfteen  months  after  the  ap- 
peal had  been  prayed.  The  respondents  presented  a  pe- 
tition praying  that  the  petition  of  appeal  might  be  dis- 
missed in  consequence  of  its  not  having  been  lodged 
within  the  year  and  day.  An  affidavit  was  filed  in 
answer  to  this  application,  which  accounted  for  the  de- 
lay, and  their  lordships  refused  to  dismiss  the  appeal,  (a) 

If  an  appeal  is  dismissed  on  account  of  the  neglect  of 
the  guardians  of  infants  to  bring  it  to  a  decision,  the  in- 
puts, when  they  come  of  age,  will  have  a  right  to  revive 
it.  (6) 

Where  by  his  Majesty's  instructions  all  questions  re- 
lative to  the  securities  to  be  given  on  appeals  are  to  be 
decided  by  the  court  below,  and  that  court  has  refused 
to  allow  an  appeal  on  account  of  the  insufficiency  of  the 
security  tendered,  the  privy  council  will  not  allow  an 
appeal  to  be  instituted,  (c) 

The  privy  council  will  not  direct  a  greater  security  to 
be  entered  into  by  an  appellant  on  granting  him  leave  to 
appeal,  than  it  had  been  the  practice  in  the  colony  to 
require,  although  the  instructions  to  the  governor  might 
empower  him  to  require  greater  (rf) 

There  are  some  cases  in  which  the  Judicial  Committee 


(a)  St.  Louis  V.  St.  Louis^  1  Moore's  Privy  Council  Cases,  p.  144,  5. 

(b)  Orphan  Board  v.  Van  Reenen,  1  Knapp's  Rep.  83. 
(e)  Cambemon  v.  Egroignard,  1  Knapp's  Rep.  251. 
(</)  Craig  ▼.  Shandy  1  Knapp's  Rep.  253. 
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will  not  interfere  with  the  judgment  of  the  court  below. 
Thus  it  will  not  send  back  a  case  for  further  investiga- 
tion on  the  ground  that  further  evidence  might  now 
be  produced  before  it,  if  the  party  had  opportunities 
of  bringing  forward  that  evidence  below,  and  had  not 
availed  himself  of  them,  (a) 

It  will  not  sustain  an  appeal  from  the  judgment  of  the 
court  below,  on  the  sole  ground  that  it  discredited  the 
testimony  of  the  witnesses  improperly.  (6) 

When  the  privy  council  has  sent  a  reference  to  a 
court  below  for  them  to  certify  as  to  a  point  of  their 
practice,  their  certificate  cannot  be  disputed,  unless  a 
petition  praying  for  a  fresh  reference  is  presented,  and 
supported  by  affidavits  disputing  the  accuracy  of  that 
certificate,  (c) 

When  the  court  below  has  decided  a  case  depend- 
ing upon  questions  of  fact  alone,  the  privy  council 
will  not  advise  a  reversal  of  its  judgment,  unless  there 
appears  some  clear  distinct  point  in  which  the  court 
below  was  wrong,  although  doubts  may  be  entertained  as 
to  its  correctness,  (d) 

The  Judicial  Committee  is  not  bound  by  the  decision 
of  a  court  below  upon  a  question  of  evidence,  although 
it  will  in  general  follow  it.  (e) 

The  fact  of  a  witness  having  been  convicted  of  per- 
jury in  his  evidence  in  a  cause  under  appeal,  cannot  be 


(a)  Raja  Row  Vencata  v.  Enoogoonty  Sooriah,  2  Knapp's  Rep.  359. 

(b)  Santacana  Y  Aloy  v.  Arderol,  1  Knaj^'s  Rep.  269.    Rogenon  y.  Reid, 
ib.  369. 

(c)  Le  Qoesne  v.  NicoUe,  1  Knapp,  257. 

(d)  Baboo  Ulruck  Sing  v.  Deny  Persad,  2  Knapp's  Rep.  265. 

(e)  Canepa  v.  Larios,  2  Knapp's  Rep.  276. 
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used  as  a  ground  for  reversing  the  judgment  of  the 
court  below  founded  upon  it.  (a) 

It  seems  that  an  appellant  who  wishes  to  avail  himself 
of  evidence  not  produced  before  the  court  below,  must  by 
a  special  petition  for  that  purpose,  pray  that  it  may  be 
received  before  the  Judicial  Committee. 

The  Judicial  Committee  refused  to  receive  evidence 
which  was  not  before  the  court  below,  when  it  was  printed 
by  the  appellant  amongst  the  other  appeal  papers.  ( !^) 

But  in  another  case,  (c)  in  which  a  special  petition 
for  leave  to  produce  it  was  presented,  an  order  was  ob- 
tained for  that  purpose. 

In  some  instances  the  committee  of  the  privy  council 
has  refused  to  entertain  objections  to  a  decree  if  they 
were  not  made  in  the  court  below,  (d) 

The  decisions  in  the  cases  referred  to  are  opposed 
to  other  decisions  of  the  same  tribunal,  where  its 
judgment  has  been  wholly  founded  on  objections  which 
had  not  been  taken  in  the  court  below. 

An  action  had  been  brought  in  Jamaica  by  the  owner 
of  certain  sugars  of  the  value  of  fifteen  thousand  pounds, 
which  had  been  burnt,  against  the  agent  in  that  Island  of 
the  merchants  in  London,  who  had  the  charge  of  them,  for 
not  having  insured  them.  In  the  course  of  the  pro- 
ceedings it  appeared,  that  the  defendants  had  insured 
the  sugars  in  their  warehouses  at  three  successive  periods 
of  three  months,  and  had  charged  the  insurance  to  their 
employers,   but   that  they    had  not  renewed  the  last 


(a)  lb.  (b)  lb.  377.  (c)  lb.  330. 

{d)  Orphan  Bo^  y.  Van  Reenen,  1  Knapp,83.    Frankland  v.  M'Gusty, 
ib.  374. 
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insurance,  and  within  a  month  after  its  expiration  the 
sugars  had  been  destroyed  by  fire.  A  commission  was 
sent  to  this  country  to  examine  witnesses ;  almost  all  the 
merchants  and  brokers  in  London  were  examined  upon 
the  subject  of  the  practice  as  to  insurance.  It  appeared 
that  a  great  many  did  insui^,  and  a  great  many  did  not. 
The  cause  was  tried  in.  Jamaica,  and  a  verdict  was 
found  for  the  plaintiffs.  The  defendant  neglected  to 
move  for  a  new  trial,  and  the  question  was  raised  by  a 
bill  of  exceptions  to  the  summing  up  of  the  judge, 
saying  '^that  he  had  left  all  the  case  to  the  jury; 
whereas  he  ought  to  have  stated  that  there  was  no 
obligation  of  law  upon  a  merchant  to  insure ;  that  the 
obligation,  if  any,  being  founded  entirely  upon  custom 
and  usage,  where  one  half  of  the  merchants  proved  the 
affirmative,  and  one  half  the  negative,  the  result  was  that 
there  was  no  obligation  at  all."  When  it  came  before  the 
Committee  of  the  Pri  v  y  Council  upon  the  bill  of  exceptions, 
several  common  law  judges  were  present  at  the  hearing. 
The  question  was  argued  by  Lord  Erskine,  by  Mr.  Serjeant 
Shepherd,  Mr.  Gibbs,  Mr.  Baron  Wood,  and  Lord 
Abinger.  It  occupied  several  days,  and  there  was  a 
general  feeling  that  the  proceeding  was  wrong,  but  the 
difficulty  was  how  to  get  rid  of  the  mistake  of  the 
counsel,  who  instead  of  moving  for  a  new  trial  upon 
the  ground  that  the  jury  had  found  a  verdict  against 
evidence,  had  tendered  a  bill  of  exceptions  upon  a  sup- 
posed misdirection  of  the  judge,  when  the  judge  was 
right  in  leaving  the  facts  to  the  jury,  but  the  jury  had 
drawn  wrong  conclusions.  At  last,  after  four  several 
discussions,  it  fell  to  the  lot  of  Mr.  Giltbs  to  hit  upon 
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the  true  objection,  which  was,  that  upon  the  face  of  the 
record  itself  it  appeared  that  one  of  the  counts  of  the 
declaration  had  stated  the  obligation  to  have  been  at 
common  law,  and  therefore  the  verdict  having  been 
general  on  all  the  counts,  there  was  good  reason  to 
arrest  the  judgment,  (a) 

In  a  recent  case  the  Judicial  Committee  considered 
that  they  were  bound  to  take  notice  of  the  law  of  the 
country  from  which  the  appeal  came,  and  to  decide 
according  to  it,  although  it  had  not  been  noticed  in  the 
court  below.  When,  therefore,  the  court  below  had 
decided  upon  the  ground  of  evidence  of  which  they  had 
cognizance  in  another  suit,  but  which  was  not  legally 
before  them  in  the  suit  in  question,  their  decree  was 
supported  on  the  ground  that  the  appellant,  who  was 
the  plaintiff  before  them,  had,  according  to  the  law  of 
the  country  no  right  to  sue.  (b) 

Although  the  general  rule  in  the  privy  council  is  not 
to  condemn  the  appellant  to  pay  the  respondent's  costs 
where  the  judgment  of  the  court  below  is  altered  on 
appeal,  yet  where  the  appellant  might  have  obtained  the 
alteration  in  the  court  below,  which  was  afterwards  made 
upon  appeal,  and  the  general  principle  of  the  judgment 
below  was  confirmed,  he  was  ordered  to  pay  the  respon- 
dent's costs,  (c) 

So  where  a  mortgagor  had  not  appeared  to  support 
the  decree  of  the  court  below  dismissing  the  bill  of  the 
mortgagee  the  appellant,  the   privy  council  ordered  the 


(a)  Campbell  v.  Fowler,  cited  by  Lord  Abinger,  in  Frankland  y.  M'Gusty, 
1  Knapp's  Rep.  296. 

{b)  Sumboochunder  Chowdry  v.  Naraini  Dibeh  and  Ramkiahor,  3  Knapp's 
Rep.  55.  (c)  Bertram  v.  Godfray,  1  Knapp.  381. 
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costs  of  the  appellant  in  procuring  the  reversal,  to  be 
added  to  the  mortgage  security,  (a) 

In  another  case  in  which  a  party  having  had  the 
decision  of  the  privy  council  after  full  argument  pro- 
nounced against  him  in  two  of  six  appeals  between 
the  respondents  and  other  parties,  but  involving  the 
same  question,  and  it  appeared  by  affidavit  that  the 
appellant's  agents  had  adopted  every  reasonable  mode 
of  ascertaining  from  the  respondent,  whether  he  in- 
tended to  appear  in  support  of  the  four  other  judgments^ 
and  having  failed  in  this  attempt,  and  being  compelled 
to  incur  the  expence  of  appearing  by  counsel  before 
their  lordships,  when  the  respondent  did  not  appear, 
the  privy  council,  on  the  application  of  the  appellants, 
made  an  order  that  he  should  pay  the  costs,  (b) 

When  the  appellant  does  not  appear  to  support  the 
judgment  or  decree  appealed  from,  the  order  made  on  the 
respondent's  application  should  be  a  dismissal  of  the 
appeal,  but  in  some  instances  the  order  had  proceeded  to 
affirm  the  judgment  or  decree  appealed  from,  even, 
although,  the  cause  had  not  been  heard  by  their  lord- 
ships. This  practice,  however,  is  erroneous,  and  places 
the  Appellate  Court  under  considerable  difficulty 
in  hearing  the  cause,  if  it  should  afterwards  appear 
that  the  appellant  had  merits,  and  was  prevented  from 
appearing  in  support  of  his  appeal  by  circumstances 
which  would  have  entitled  him  to  be  relieved. 

In  a  recent  case  where  an  order  had  been  made 
expartCy  upon  the  appearance  of  the  respondents  alone,  for 
the  dismissal  of  an  appeal  and  affirmance  of  the  judgment 

Ca)  Henry  v.  Byar,  1  Knapp,  388. 

{b)  Needham  v.  Simpson,  2  Knapp's  Rep.  1. 
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of  the  court  below,  and  which  purported  to  be  upon  the 
hearing  of  the  cause,  the  Jud  icial  Committee  held  that  such 
order  must  be  considered  simply  as  a  dismissal ;  and  it 
appearing  that  the  appellants  were  infants,  under  the 
protection  of  the  Court  of  Wards  in  India,  and  that  the 
agent  appointed  by  the  court  to  act  as  their  guardian 
ad  Utem  in  the  matter  of  the  appeal  had  absconded  and 
abandoned  the  cause;  their  lordships'  rescinded  the 
order  of  dismissal  and  restored  the  appeal,  upon  the 
terms  of  the  appellants'  paying  the  costs,  and  giving 
access  to  the  transcript  of  the  proceedings  in  the  court 
below  in  their  hands,  and  undertaking  to  lodge  printed 
cases  within  five  months. 

After  the  report  of  the  committee  of  the  privy  council 
affirming  or  reversing  the  judgment  appealed  from,  has 
been  confirmed  by  the  king  in  council,  a  rehearing  is 
not  granted.  In  Penn  v.  Lord  Baltmore^  on  a  petition  by 
the  plaintiffs  to  rehear,  the  committee  reported  that 
there  was  no  instance  of  rehearing  on  an  appeal,  which 
woald  be  mischievous,  unless  on  some  very  particular 
circumstances,  as  new  discovery,  or  fraud  concealed ; 
and  therefore  the  petition  was  rejected,  (a) 

In  1S06,  a  petition  for  a  rehearing  drawn  by  Mr.  Har- 
grave,  was  presented  in  the  case  of  Beckford  v.  Wade  (b) 
from  Jamaica,  and  was  rejected.  Sir  William  Grant  in 
delivering  the  opinion  of  the  committee,  said  that  he  was 
happy  that  nothing  had  been  suggested  in  the  petition 
to  alter  the  opinion  the  committee  had  formed,  as  he 
was  extremely  doubtful  whether  a  rehearing  could  be 
granted  after  the  report  of  the  committee  had  been  con- 

(a)  Penn  ▼.  Baltimore,  1  Vee.  456.  (6)  17  Vei.  87. 
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firmed  by  his  Majesty  in  council,  any  more  than  a 
rehearing  could  be  granted  by  the  House  of  Lords,  (a) 
Upon  two  occasions  within  no  remote  period,  a  search 
had  been  made  for  precedents  of  petitions  for  rehearing 
and  of  the  orders  made  thereon,  and  it  appeared  that 
the  practice  had  been  in  conformity  with  the  opinion  ex- 
pressed by  Sir  W.  Qrant. 

In  a  recent  case  Lord  Brougham  states  as  the  result 
of  the  search,  that  with  the  exception  of  one  case  in 
1669,  (b)  of  doubtful  authority,  in  the  Privy  Council, 
and  another  in  Parliament  of  still  less  weight  in  1642» 
(which  was  an  appeal  firom  the  privy  council  to  Parlia- 
ment, and  at  a  time  when  the  government  was  in  an 
unsettled  state)  no  instance,  it  was  believed,  could  be  pro- 
duced of  a  rehearing  upon  the  whole  cause,  and  an  entire 
alteration  of  the  judgment  once  pronounced,  (c) 

In  the  case  before  their  lordships  it  was  considered 
that  a  simple  dismissal  was  to  be  regarded  as  the  order 
which  must  have  been  in  the  court's  contemplation, 
and  that  no  more  could  have  been  intended  in  substance, 
although  the  objectionable  form,  importing  affirmance, 
was  followed. 

Their  lordships,  therefore,  were  of  opinion  that,  in 
the  particular  circumstances  of  the  case,  his  Majesty 
should  be  advised  to  amend  the  order  of  16th  of 
April,  1834,  by  making  it  conformable  to  what  it 
must  be  taken  to  have  intended,  and  to  let  in  tlie 
appellant  to  be  heard,  notwithstanding  the  dismissal. 


(a)  Hargrave'e  Jur.  Ezer.  vol.  2,  p.  394. 

(6)  Dumaresq  v.  Le  Hardy,  March  11th,  1667-68,  Appeal,  from  Jersey.  See 
1  Story's  Comm.  on  the  Constitution  of  the  United  States,  b.  1,  c.  87,  $  181. 
(c)  Rajundemarain  Rae,  1  Moore's  P.  C.  Cases,  127. 
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that  is  to  say,  to  restore  the  appeal;  and  in  case  his 
Majesty  should  be  pleased  so  to  order,  that  these  con- 
ditions should  be  imposed  upon  the  appellants,  namely, 
payment  of  the  respondent's  costs  occasioned  by  the  default 
in  April,  1834,  and  by  that  application;  and  that  he 
should  now  lodge  cases  within  five  months ;  and  per- 
mit the  respondent  to  take  copies  of  any  parts  of  the 
proceedings  in  his  possession,  at  the  charge  of  respon- 
dent, and  undertake  to  disturb  nothing  done  from  the 
date  of  the  judgment,  until  notice  was  received  of  that 
order,  (a) 

(a)  Rajnndemarain  Rae,  1  Moore'i  Privy  Council  Cases,  142. 
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CHAPTER  I. 

THE  CONFLICT  OF  LAWS.— HOW  IT  ARISES.— STATE  OF 
JURISPRUDENCE  ON  THIS  SUBJECT. 

The  mmiicipal  law.— -The .  limits  of  its  aathority. — ^In  what  manner  tiie 
sobjects  of  one  state  are  affected  by  the  laws  of  foreign  states. — The 
condBict  of  laws. — ^The  necessity  of  selecting  some  other  law  than  that 
of  the  coontry  in  which  a  claim  is  contested. — A.  principle  adapted  to 
sndi  a  conflict  not  to  be  traced  in  the  early  history  of  jnrispradence. — 
Doabted  if  it  prevailed  in  the  civil  law. — The  various  ooniumes  of 
France  gave  occasion  for  its  application. — Subsequently  recognized  in 
other  states  of  Europe. — ^Early  writers,  Bartholus,  Baldus,  D'Argentr^, 
Boigimdus,  Hfirtius,  P.  Voet,  Frohnd,  Boallenois.*-The  great  merit  of 
the  latter. — Their  classification  of  laws. — ^Iheir  controversy  in  assign- 
ing the  different  laws  to  their  respective  classes.  Object  of  this  clas- 
sification attainable  by  considering  the  different  subjects  which  belong 
to  each  cia88.-^PerBonal  laws. — Real  laws. — ^Mized  laws. — ^Definitions 
of  each. — General  principles. — ^The  only  laws  between  which  there  can 
be  a  confiict — ^Manner  of  treating  the  subjects  to  which  they  refisr,  with 
a  view  of  ascertaining  the  appropriate  law. 

It  is  a  fundamental  principle  essential  to  the  sove* 
reignty  of  every  independent  state,  that  no  municipal 
law,  whatever  be  its  nature  or  object,  should,  propria 
tngare,  extend  beyond  the  territory  of  that  state  by 
which  it  has  been  established.  The  limits  of  its  ope- 
ration are  those  of  the  authority  by  which  it  is  imposed. 
The  maxim  of  the  civil  law,  "  Extra  territorium  jus 
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dicenti  impune  paretur/'  as  accurately  defines  the  limits 
by  which  the  obligatory  force  of  any  municipal  law  is 
circumscribed,  as  it  expressed  those  of  a  local  magistrate 
under  the  Roman  law,  "  De  droit  etroit,  toutes  les  loix, 
que  fait  un  souverain,  n'ont  force  et  autorite  que  dans 
Tetendue  de  s^  domination."  (a)  "  Non  posse  majis  poni 
legem  rebus  alienis,  quam  personae  non  subditae." 

But  the  obligatory  force  of  the  laws  of  "a  foreign  in- 
dependent state,  is  not  to  be  understood  as  confined  to 
those  only  who  are  its  subjects  by  birth,  or  naturalization. 
Each  state  possesses  the  power  of  regulating  the  enjoy- 
ment and  transfer  of  property  situated  in  its  territory, 
of  defining  the  civil  rights  and  capacities  of  those  who 
may  become  its  subjects  by  birth,  by  acquired  domi- 
cile, or  even  temporary  residence  ;  of  pronouncing  what 
may  be  the  subjects  of  contract  entered  into  within  its 
territory,  the  forms  and  solemnities  with  which  they 
shall  be  executed,  and  the  legal  import  which  they  shall 
bear ;  and  of  establishing  the  forms  and  proceedings  by 
which  its  judicial  tribunals  may  entertain,  investigate, 
and  adjudicate  on  claims,  and  permit  the  execution 
within  its  own  territory  of  judgments  obtained  in  another 
country.  Thus,  in  effect,  the  municipal  law  of  every 
country  has  an  operation  beyond  the  limits  of  its  own 
territory.  It  affects  persons  who  are  not  its  subjects, 
either  by  birth  or  naturalization,  either  in  respect  of 
their  being  possessed  of  property  within  its  territory,  or 
from  their  having  acquired  a  domicile  or  temporary  resi- 
dence, or  from  their  having  entered  into  a  contract  there, 
or  from  their  being  parties  to  a  suit  before  its  judicial- 
tribunals.  The  laws  of  these  several  countries  may  be 
at  variance  with  each  other,  and  with  the  law  of  the 
country  where,  by  the  aid  of  its  judicial  tribunals, 
a  person   may  seek  to  enforce  a  right,  which  he  has 


(a)  BouUenois,  Trait^  de  la  Personnalit^,  et  de  la  Reality  dea  Loix,  torn.  1, 
p.  4.    D'Ar^ntrd,  art.  218,  p.  604.    Burgundus,  Tr.  1,  n.  24. 
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acquired   by  his   conformity   to   oae  or  the   other  of 
these  laws. 

Notwithstanding  the  variety  of  laws  and  uss^es 
which  existed  amongst  the  states  of  remote  antiquity, 
there  are  no  traces  of  any  principles  of  jurisprudence, 
by  which  it  could  be  determined,  whether  any  and  what 
other  law  should  be  admitted  than  that  of  the  country  in 
which  the  right  was  adjudicated.  The  occurrence  of 
such  a  conflict  of  laws  does  not  seem  to  have  been  con- 
templated. Indeed,  from  the  feeling  with  which  those 
states  regarded  each  other,  respect  for  the  laws  or  insti- 
tutions of  each  other  was  not  likely  to  form  a  principle 
of  their  jurisprudence.  Even  under  the  Roman  empire, 
although  many,  of  the  nations  subject  to  its  dominion 
were  allowed  to  retain  their  own  usages  and  laws,  it 
may  be  doubted  whether  the  latter  were  ever  permitted 
to  prevail,  if  they  came  in  competition  with  the  laws  of 
the  empire.  A  partial  submission  to  the  laws  of  a  con- 
quered and  dependent  people  would  have  been  incom- 
patible with  the  lofty  privileges  of  a  Roman  citizen. 

^^  Injure  Romano  non  est  minim  nihil  hac  de  re  ex- 
tare,  cum  populi  Rom.  per  omnes  orbis  partes  difiusum  et 
sequabili  jure  gubematum  imperium,  conflictui  diversa- 
nim  legum  non  aeque  potuerit  esse  subjectum."  (a) 

The  few  passages  in  the  Digest,  which  have  even  a  re- 
mote relation  to  this  subject,  seem  to  confirm  this  opinion. 

On  the  dissolution  of  that  mighty  empire,  when  its 
provinces  were  severed  from  it,  new  states  were  formed, 
independent  of  each  other,  which,  owing  no  common 
allegiance  to  any  supreme  power,  were  governed  by 
their  own  separate  and  peculiar  laws. 

If  we  could  penetrate  that  *'  thick  veil,"  which  Sis- 
mondi  says  ^^  at  certain  periods  in  the  history  of  the 
world  appears  to  overspread  the  earth,"  and  which  cer- 
tainly obscures  the  e*ly  history  of  the  jurisprudence  of 
Europe,  it  is  not  probable  we  should  discover  that  any  of 

(a)  2  Huber.  lib.  1,  tit.  3,  p.  538. 
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these  states  had  adopted  other  principles  of  legislation 
than  those  which  applied  to  the  dealings  of  its  own  sub- 
jects with  each  other.  Principles  of  jurisprudence, 
which  might  regulate  their  dealings  with  the  subjects 
of  another  state,  would  not  be  admitted,  until  necessity 
required  their  establishment.  That  necessity  could  not 
be  felt  until  such  an  extended  intercourse  had  taken 
place,  as  would  give  them  a  common  interest  in  mutually 
respecting  each  others  laws. 

In  France,  from  the  variety  of  coutumes  prevailing 
in  her  provinces  at  variance  with  each  other,  and  with 
the  general  law  of  the  kingdom,  there  was  frequently  a 
conflict  between  them.  The  necessity  of  adopting 
another  custom  than  that  which  was  the  law  of  the 
province  where  the  adjudication  took  place  was  of  fre- 
quent occurrence. 

The  influence  of  Christianity,  the  spirit  of  commer- 
cial enterprise,  and  the  advance  in  civilization  and 
refinement,  not  only  extended  the  intercourse  between 
the  independent  states  of  Europe,  but  supplied  them 
with  powerful  motives  for  recognizing  and  respecting 
each  others  laws.  Although  this  principle  of  interna- 
tional jurisprudence  may  have  been  first  suggested  by 
the  necessities,  and  intended  to  promote  the  objects  of 
commercial  dealing,  and  may  therefore  have  first 
appeared  in  the  character  and  form  of  commercial  or- 
dinances ;  yet  every  state  discovered  that  it  consulted 
the  interests  of  its  own  subjects,  no  less  than  the  dictates 
of  justice,  by  extending  this  principle  to  the  other  trans- 
actions in  which  they  might  be  engaged  with  the 
subjects  of  foreign  states.  In  many  instances,  its  ad- 
mission could  not  be  refused  without  flagrant  injustice. 
Thus,  if  instead  of  the  law  under  which  parties  had 
entered  into  a  contract,  some  other  law,  which  neither  of 
them  had  contemplated,  were  to  be  applied,  either  the 
one  might  incur  an  obligation  pot  incident  to  it,  or  the 
other  might  be  relieved  from  an  obligation  which  he 
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had  incurred.  If  such  a  state  of  iatemational  law  pre- 
vailed, there  could  be  no  confidence  in  the  dealings 
between  the  subjects  of  different  countries. 

In  every  other  case  in  which  there  may  be  a  conflict 
between  a  domestic  and  foreign  law,  there  would  be  the 
same  danger  of  committing  injustice,  if  the  recognition 
of  the  foreign  law  could  not  take  place.     Hence,  by  that 
which  is  sometimes  called  the  comitas  gentium^  but  which 
is  at  other  times,  and  more  properly,  called  the  common 
necessity,  or  the  mutual  advantage  of  nations,  la  n^- 
eessUi  du    bien   public   et   g^^ral  des   nations^   it  is 
established  as  a  principle  of  international  jurisprudence, 
that  effect  should  be  given  to  the  laws  of  another  state, 
whenever  the  rights  of  a  litigant  before  its  tribunals  are 
derived  from,  or  are  dependent  on  those  laws,  and  when 
such  recognition  is  not  prejudicial  to  its  own  interests, 
or  the  rights  of  its  own  subjects.    "  Rectores  imperiorum 
id  comiter  agunt,  ut  jura  cujusque  populi  intra  terminos 
ejus  exercita,  teneant  ubique  suam  vim,  quatenus  nihil 
potestati  aut  juri  alterius  imperantis  ejusque  civium 
prsBJudicetur."  (a)     "  Summas  potestates  cujusque  rei- 
publicae  indulgere  sibi  mutuo,  ut  jura,  legesque  aliorum 
in  aliarum  territoriis  effectum  habeant,  quatenus  sine 
prejudicio  indulgentium   fieri  potest.     Ob  reciprocam 
enim  utilitatem  in  disciplinam  juris  gentium  abiisse,  ut 
civitas  alterius  civitatis  leges  apud  se  valere  patiatur."  (b) 
From  the  number  and  contrariety  of   the  laws  to 
which  the  same  individual  may  have  become  subject, 
the  right  or  claim  which  is  in  contestation  before  a  ju- 
dicial tribunal,  may  present  a  conflict  between  the  laws 
of  the  country  in  which  he  was  bom,  or  had  acquired  a 
domicile,  or  had  taken  up  a  temporary  residence,  or  in 
which  his  property,  the  subject  of  the  claim,  was  situated, 
or  in  which  the  act,  instrument,  or  testament  on  which 


(a)  2  Ruber,  lib.  1,  tit.  3,  n.  2,  p.  538. 

(jb)  Huber»  lib.  3,  cap.  8,  §  7,  Juris  Publ.  Univere. 
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the  claim  is  founded,  was  executed,  or  in  which  the  con- 
testation takes  place. 

In  this  conflict  of  laws,  it  becomes  an  important 
branch  of  jurisprudence  to  ascertain  which  should  be 
s.elected,  and  the  principles  on  which  the  selection  is  to 
be  made. 

This  subject  has  engaged  the  attention  of  the  most 
eminent  jurists ;  the  commentators  on  the  different  Cou- 
tumes  of  France  have  taken  a  conspicuous  part  in  its 
discussion ;  they  have  been  followed  by  jurists  of  great 
celebrity  in  other  parts  of  Europe.  It  may  be  doubted 
whether  the  result  of  the  labours  of  the  earlier  writers 
was  commensurate  with  the  pains  and  learning  which 
they  exhibit.  Too  great  an  anxiety  was  felt  by  them 
to  establish  general  rules,  which  might  be  applied 
to  the  solution  of  every  possible  question  of  conflict. 
Hence,  when  they  discovered  that  their  proposed  rule 
was  too  comprehensive,  or  too  contracted,  they  were 
under  the  necessity  of  engrafting  on  it  qualifications  and 
exceptions,  until  it  no  longer  retained  the  definite, 
simple,  and  precise  character  so  essential  to  the  validity 
of  any  rule. 

In  the  opinion  of  D'Argentre,  who  published  his 
commentary  on  the  (Mstoms  of  Brittany  in  the  sixteenth 
century,  little  progress  had  been  made  in  removing  the 
difficulties  in  which  this  subject  had  been  involved. 
"  Paucissimi  hactenus  videntur  id  argumentum  com- 
mode tractasse ;"  (a)  and  he  considers  that  the  tendency 
of  their  writings  had  been,  "  dissidios^  vexasse,  magis 
quam  explicasse,  unde  fit  ut  incerti  magisti:i  incertiores 
lectores  dimittant."  Much  was  effected  by  that  jurist, 
and  by  Burgundus  in  his  treatise  on  the  Coutumes  of 
Flanders. 

In  the  succeeding  century  Rodenburgh  published  his 
treatise,  De  Jure  Coiyugum,  with  a  preliminary  treatise 

(a)  D*Argentr^  des  Donations^  art.  218,  p.  602. 
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on  the  Conflict  of  Statutes,  a  work  justly  celebrated  for 
the  precision  and  accuracy  of  its  arrangement,  and  for 
the  soundness  of  its  principles.  He  acknowledges  the 
merits  of  D' Argentre  and  Burgundus,  '  *  Controversias 
tamen  quasdam  hiic  spectantes,  omnium  copiosissime,  et 
quod  caput  rei  est,  felicissime  persecuti  sunt,  duo  prse- 
stantissima  jurisconsultorum  ingenia  Argentreus  et  Bur- 
gundus."  But  he  intimates,  that  ^^  in  eoque  explicando 
tantopere  desudant,  ut  hoc  sibi  argumentum  tanquam 
in  theatrum  elegisse  videantur,  in  quo  vires  ingenii 
ostentarent/'  (a)  He  considers  that  his  own  treatise 
will  attempt  that  which  had  not  been  accomplished 
by  preceding  writers. 

P.  Yoet  claims  a  similar  merit,  ^'  Quoad  tamen  fieri 
poterit,  plerasque  ex  quibus  de  cseteris  facile  judicandum, 
in  ordinem  redigam,  sicque  me  prsBStitisse,  quod  ante 
me  forte  non  alius,  judicabit  ille  qui  extra  partes  consti- 
tutus  mea  legerit,  et  perlegerit  accurate. "  (i) 

Hertius,  whose  treatise  De  CoUisiane  Legum  was  pub- 
lished many  years  afterwards,  still  complains — *'  De 
collisu  legum  anceps,  difficilis  et  lat^  diffiisa  est  dispu- 
tatio,  quam  nescio  an  quisquam  explicare  totam  aggressus 
faerit."  (c) 

In  the  middle  of  the  eighteenth  century  appeared  the 
celebrated  treatise  of  BouUenois,  De  la  PersannaKti  et  de 
la  R6al%t6  des  Loix.  It  was  preceded,  in  1732,  by  his 
essay  on  the  same  subject,  and  by  his  Traits  des  Dhnis- 
gums  de  Biens.  Although  its  author  had  completed  it 
ten  years  before  his  death,  and  had  obtained  the  privilege 
du  rai  for  its  publication,  he  retained  it  in  an  unpublished 
state  until  his  death.  His  object  was  to  enrich  it  with 
the  fruits  of  that  further  experience  which  he  might 
acquire  during  the  remainder  of  his  life.  His  sons, 
justly  proud  of  their  father's  reputation,  would  allow  no 


(a)  C.  1,  tit.  1.  (6)  De  Statutis,  §  9,  cap.  l,p.  251 

(c)  1  Hertii  Opera,  de  Collis.  Legum,  §  1,  p.  91, 11121,  122. 
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change  in  its  text,  nor  the  addition  of  any  notes ;  they 
were  desirous  that  the  work  should  be  presented  to  the 
public  just  as  it  came  from  the  hands  of  their  illustrious 
father. 

The  constant  reference  which  is  made  to  this  work, 
whenever  a  question  arises  on  the  conflict  of  laws,  is 
the  best  proof  that  it  still  maintains  that  undisputed 
celebrity  with  which  it  was  first  received  by  the  public. 
If  any  other  expression  than  that  of  unmixed  approbation 
could  ever  be  used,  it  might  perhaps  be  that  of  regret, 
that  he  had  not  adopted  the  suggestion  of  the  President 
Bouhier  respecting  the  order  and  arrangement  of  his 
work. 

It  has  been  the  object  of  jurists  to  make  such  an 
appropriate  division  of  statutes  or  laws,  and  to  give  such 
a  definition  of  the  nature,  quality,  powers,  and  effects 
of  each,  as  might  enable  them  to  establish  certain  general 
principles,  for  determining  which  of  several  conflicting 
laws  should  be  selected. 

The  term  statute  is  used  by  them,  not  in  the  limited 
sense  which  is  familiar  to  the  English  reader,  but  in 
that  which  corresponds  with  the  following  definition 
given  by  Merlin  : — *^  Statut,  ce  terme  s'applique  en  ge- 
neral k  toutes  sortes  de  lois  et  de  reglemens.  Chaque 
disposition  d  une  loi  est  un  statut  qui  permet,  ordonne, 
ou  defend  quelque  chose."  (a) 

*  It  has  been  described  as  a  particular  law  existing  in 
any  state,  and  called  '^  statutum,  quasi  statum  publicum 
tuens,"  to  distinguish  it  not  only  from  the  public  and 
general  law  of  nature  and  nations,  but  from  the  civil  law, 
where  that  is  the  prevailing  law  of  the  state  ;  and  also 
from  any  general  law  established  by  a  supreme  head  of 
a  confederation  of  states,  and  binding  on  all  the  states 
included  in  that  confederation.  It  comprehends  im- 
written  laws,  usages  or  customs,  as  well  as  written  laws 

(a)  Merlin,  Rep.  tit.  Statut. 
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and  ordinances,  and  even  the  civil  law  is  included, 
when  it  is  not  universally,  but  partially  adopted  in  any 
community,  (a) 

As  laws  have  for  their  objects,  persons  and  things, 
they  have  been  distinguished  and  classed  with  reference 
to  those  objects,  that  is,  as  personal  laws  and  real  laws ; 
"  Aut  enim  statutum  simpliciter  disponii  de  personis ;  aut 
solummodo  de  rebus ;  aut  conjunctim  de  utrisque."  (b) 

When  a  law  has  for  its  primary  and  principal  object, 
and  primarily  and  principally  affects,  the  state,  quality, 
or  condition  of  persons,  and  when  its  relation  to,  or 
effect  on  things,  is  only  secondary,  incidental  to,  and 
the  consequence  of  its  primary  object,  such  law  is  con- 
sidered and  described  as  personal. 

When,  however,  it  principally  applies  itself  to,  and 
has  for  its  primary  and  principal  object,  things  moveable 
or  immoveable,  and  when  its  relation  to,  or  effect  on 
persons  is  secondary,  incidental  to,  and  the  consequence 
of  that  primary  object,  such  law  is  deemed  and  described 
as  real. 

By  some  jurists,  a  third  species  is  added,  which  they 
denominate  mixed  laws.  But  the  advocates  of  this 
additional  species  are  not  screed  as  to  the  laws  which 
are  included  in  it.  By  some,  it  is  made  to  comprehend 
such  laws  as  .partake  equally  of  the  quality  of  real  and 
personal  laws,  whilst  other  jurists  use  it  to  designate 
those  laws  which  prescribe  the  forms  and  solemnities 
with  which  contracts,  wills,  or  other  instruments  are 
to  be  made ;  or  which  form  the  judicial  process  by 
which  claims  are  established  and  enforced,  and  which 
have  no  relation  to  the  capacity  of  the  person,  or  the 
subject  matter  of  the  contract  or  instrument :  **  Mixta 
dicentur  meo  sensu,  quae  licet  forte  vel  in  rem  vel  in 
personam  loquerentur,  non  tamen  principaliter  de  re 
vel  de  persona  disponant,  verum  de  modo  vel  solem- 

(a)  P.  Voet  de  Statutis,  §4,  c.  1.  (6)  Rodenb.  c.  2. 
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nitate,  in  omnibus  negotiis  et  causis  sive  judicialibus 
sive  extrajudicialibus,  adhibenda."  (a) 

The  adoption  of  this  third  species  of  laws  for  the  first 
of  these  purposes  has  been  almost  universally  rejected 
as  unnecessary.  It  is  not  possible  to  contemplate  a  law 
affecting  persons,  which  has  not  also  relation  to  things  ; 
or  a  law  affecting  Jthings,  which  has  not  relation  to  persons. 
It  must  be  on  account  of  its  predominant  and  primary 
object  being  persons,  or  things,  that  it  is  to  be  considered 
a  personal  or  a  real  law.  There  seems  more  reason  for 
adopting  this,  or  some  other  distinction,  for  those  laws, 
the  primary  and  immediate  object  of  which,  is  neither 
the  capacity  of  the  person,  nor  his  property,  but  which 
regulate  the  intrinsic  or  substantial,  as  well  as  the  ex- 
trinsic or  formal  solemnities  with  which  contracts,  testa- 
ments, or  other  instruments,  are  entered  into  and 
executed,  and  the  remedies  by  which  rights  are  to  be 
prosecuted  and  enforced  before  judicial  tribunals.  It  is 
not  however  retained  by  the  generality  of  civilians,  who 
have  followed  P.  Voet. 

In  the  necessity  of  a  distinction  and  classification  of 
laws,  founded  on  their  different  nature  and  objects,  and 
in  the  propriety  of  classing  them  as  personal  and  real 
laws,  all  jurists  concur  ;  but  the  greatest  contrariety  of 
opinion  prevails  amongst  them,  in  assigning  these  laws 
to  their  respective  classes.  From  the  zeal  with  which 
each  maintains  his  own  classification,  he  is  led  to  criticise 
and  censure  that  which  is  proposed  by  others  :  thus,  a 
spirit  of  controversy  pervades  their  writings,  betraying 
them  into  extravagant  opinions,  which  they  support  by 
distinctions,  no  less  numerous  than  they  are  subtle  and 
refined.  Bartholus,  who  is  called  the  Lucema  Juris, 
and  whose  praise  has  been  that  ^'  semper  dicit  veri- 
tatem,"  made  the  personality  or  reality  of  a  statute 
depend  on  the  order  and  construction  of  its  language. 

(a)  P.  Voet  de  Stat.,  §  4,  c.  2,  IT  4.    Van  der  Keeasel,  Thes.  SeL  27,  et  seq. 
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If  it  had  said,  ^'  Primogenitus  succedat  bonis  dece- 
dentis,"  it  was  a  personal  statute ;  but  if  it  had  said 
'^  Bona  decedentis  veniant  piimogenito/'  it  was  a  real 
statute.  This  distinction  was  adopted  by  his  cotempo- 
raries,  and  by  succeeding  jurists.  It  was  first  attacked 
by  Baldus,  but  it  was  not  entirely  exploded,  until- it  had 
been  exposed  to  ridicule  by  D'Argentr^  and  Dumoulin. 
Succeeding  jurists,  who  join  in  the  condemnation  of  such 
a  distinction,  have  not,  perhaps,  entirely  avoided  the 
subtleties  and  refinements  in  which  it  originated.  It 
may  with  truth  be  affirmed,  that  the  subject  of  the  per- 
sonality and  reality  of  statutes  still  remains  an  intricate 
and  perplexed  branch  of  jurisprudence,  notwithstanding 
the  learning  of  those  who  have  laboured  to  elucidate  it. 

It  is  not  intended,  and  fortunately  is  not  necessary  for 
the  purposes  of  this  work,  to  enter  on  this  wide  field  of 
controversy. 

The  only  object  of  correctly  distinguishing  whether 
the  law  be  personal  or  real,  is  that  of  afibrding  a  certain 
test  for  determining,  whether  it  be  of  universal,  or  of 
limited  extent;  or,  in  other  words,  which  of  these 
several  laws  should  govern  the  decision  of  every  question, 
in  which  there  is  a  conflict  between  them.  It  may  be 
doubted,  whether,  from  the  infinitely  varied  nature  of 
laws,  any  theory  could  be  established,  which  would  be 
sufficiently  precise  and  certain  for  that  object.  It  is, 
perhaps,  more  likely  to  be  obtained  by  distinguishing 
the  several  questions  which  it  is  the  peculiar  province  of 
each  of  these  laws  to  decide.  Such  is  the  course  in- 
tended to  be  pursued  in  the  following  treatise. 

It  may  be  remarked,  as  a  recommendation  of  this 
course,  that  there  is  not  that  controversy  between  jurists 
on  the  subjects  peculiar  to  the  decision  of  each  law  re- 
spectively, as  there  is  on  the  question,  whether  a  par- 
ticular law  be  personal  or  real. 

The  following  definitions  and  principles  are  selected 
from  their  writings.     It  is  believed  they  arc  not  the 
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subject  of  controversy,  but  are  of  practical  application, 
and  sufficient,  although  not  more  than  sufficient,  for  the 
purposes  of  this  treatise. 

The  following  definition  of  a  personal  law  is  given  by 
M.  BouUenois:  "  Le  statut  personnel  est  une  loi,  une 
ordinance,  une  r^glement,  une  coutume,  dont  les  dispo- 
sitions affectent  la  personne,  soit  que  cette  affectation 
imprime  en  elle  une  qualite  purement  politique  et  dis- 
tinctive, soit  que  cette  affectation  ait  pour  objet  de 
rendre  la  personne  capable,  ou  incapable,  par  etat  et 
condition,  pour  les  actes  du  commerce  civil,  sans  d'ail- 
leurs  parler  des  biens  si  ce  n'est  par  la  suite  et  la  conse- 
quence de  Tetat  dont  Thomme  est  aflfecte."  (a) 

If  it  affect  the  status  universally,  by  conferring  on  the 
person  a  capacity,  or  incapacity  for  all  acts,  and  for  all 
purposes,  it  is  considered  and  described  as  a  personal  uni- 
versal law.  If  it  does  not  affect  the  status  or  condition  of 
the  person  universally,  totally  and  entirely,  but  operates 
on  it  only  in  a  limited  degree,  as  by  rendering  him  com- 
petent, or  incompetent,  for  particular  purposes,  or  with 
relation  only  to  particular  things,  or  under  particular 
restrictions  or  conditions,  it  is  described  as  a  personal 
particular  law. 

Jurists  concur  in  considering  as  personal  laws  those 
which  confer  the  status  of  bastard  or  legitimate,  which 
fix  the  age  of  majority,  which  give  to  a  person  who  has 
not  attained  that  age,  all  or  some  of  the  privileges  inci- 
dent to  majority,  and  declare  the  capacities  or  incapa- 
cities of  those  who  have  not  attained  that  age.  They 
constitute  the  general  status  or  condition  of  the  party, 
and  their  effect  on  things  is  only  a  consequence  of  the 
condition  or  status  which  they  have  established.  They 
are  derived  from  the  law  of  the  place  of  the  domicile.  (6) 

It  has  been  insisted  by  some  jurists,  1st,  that  these 
effects  are  permanently  impressed  on  the  person  by  the 

(a)  1  Boull.  c.  2,  Obs.  5,  p.  10.     (6)  Bouheir,  Gout,  de  Bourg.  c.  22>  §  4—10. 
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law  of  the  domicile  of  origin,  and  not  altered  by  a 
change  of  that  domicile.  2ndly,  that  they  accompany 
him  in  all  places.  The  correctness  of  these  propositions 
will  be  the  subject  of  inquiry  in  the  following  chap- 
ter. It  is  to  be  observed,  that  they  are  not  admitted  in 
practice,  and  are  not  sanctioned  by  the  majority  of 
jurists. 

By  some  jurists  these  propositions  are  applied  only  to 
those  personal  laws  which  operate  universally  and  en- 
tirely on  the  status,  and  not  to  those  which  affect  it 
partially,  as  by  conferring  a  capacity  or  incapacity  for 
certain  acts,  or  under  certain  conditions.  As  to  the 
latter,  they  allow  that  the  law  of  the  domicile  of  origin 
no  longer  prevails,  but  that  resort  must  be  had  to  that 
of  the  actual  domicile. 

Thus,  if  a  married  woman,  who  by  the  law  of  her  first 
domicile,  was  incapacitated  from  contracting  or  de- 
vising, except  with  the  express  consent  of  her  husband, 
should  take  up  her  residence  in  another  place,  where 
the  law  gave  her  greater  power,  she  would  be  relieved 
from  her  previous  incapacity,  whilst  on  the  other  hand, 
she  would  be  subject  to  an  incapacity  imposed  by  the 
law  of  the  place  to. which  she  had  resorted,  although  it 
did  not  attach  to  her  by  the  law  of  her  former  domicile. 
The  law  therefore  of  the  actual  domicile,  or  of  the  place 
in  which  the  party  is  actually  residing  at  the  time  the 
act  is  done,  is  that  which  would  determine  the  ability  or 
inability  to  do  the  act.  (a) 

But  in  the  opinion  of  the  greater  number  of  jurists,  (J) 
the  law  of  the  actual  domicile,  and  not  that  of  the  domi- 
cile of  origin,  determines  the  status  or  capacity  in  every 
case,  except  in  that  of  legitimacy  or  illegitimacy,  and 

(a)  Boull.  Obs.  32,  p.  9  et  seq.  et  Diss.  Mixt.  Quest.  2,  p.  40.  Quest,  ao, 
p.  406.        Froland,  Mem.  c.  7.  §  13»  14,  p.  171. 

ib)  P.  Voet  de  Stat.  §  4,  c.  2.  Burgundus,  Tr.  2,  n.  7.  Rodenburgh,  p.  2, 
tit  2,  c.  1.  I  Hertius,  §  4,  p.  123,  %  8.  Pothier,  Introd.  aux  Coutumes, 
torn.  10,  p.  2. 
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the  capacity  to  become  legitimated  by  the  subsequent 
marriage  of  the  parents,  and  of  freedom  or  slavery. 
This  opinion  is  supported  by  the  preponderance  of  autho- 
rity, and  is  most  consistent  with  the  principles  on  which 
the  recognition  of  a  foreign  law  is  founded. 

Some  jurists  would  allow  the  status  and  its  capacities 
conferred  by  the  law  of  the  domicile  to  prevail  in  respect 
of  property,  notwithstanding  it  might  be  situated  in  a 
country  where  a  prohibitory  law  of  a  contrary  nature 
was  established.  This  proposition,  however,  cannot  be 
sustained.  If  the  status  conferred  by  the  law  of  the  do- 
micile would  give  a  capacity  to  deal  with  real  or  immove- 
able property,  whilst  the  law  of  the  place  in  which  that 
property  was  situated  denied  that  capacity,  as  by  prohi- 
biting the  alienation  or  devise  of  it,  the  latter  law,  and 
not  that  of  the  domicile,  would  prevail.  Thus,  by  the  law 
of  England,  those  who  have  not  attained  twenty-one,  are 
incapable  of  devising  or  alienating  their  real  property. 
If  the  law  of  the  place  of  the  domicile  of  origin  had  de- 
clared a  person  a  major  at  eighteen,  he  could  not  dispose 
of  his  real  or  immoveable  property  situated  in  England,  (a) 

A  law  which  either  constitutes  the  original  status,  or 
subsequently  alters  it,  or  adds  to  or  withdraws  wholly  or 
partially  the  capacity  or  incapacity  conferred  by  or  con- 
ceded to  the  original  status,  is  a  personal  law. 

Jurists  concur  in  representing  as  personal  laws  those 
which  subject  the  wife  to  the  authority  of  the  husband, 
which  declare  the  capacity  or  incapacity  of  married 
women  to  contract  or  alienate  property  during  their  co- 
verture, which  place  minors  under  the  authority  of  their 
guardians  or  tutors ;  the  sentences  of  courts,  which  place 
prodigals  and  others  under  interdicts  against  the  aliena- 
tion of  their  property ;  and  those  laws  which  regulate 
such  contracts  or  engagements  as  personally  affect  or 
bind  the  parties  to  such  contracts. 

(a)  Christinseus,  voL  1.  Decis.  51,  p.  48.     lb.  Decis.  2B2,  p.  354.     Sand«, 
Decis.  Fris.  lib.  4,  tit.  4,  def.  4. 
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In  the  application  of  this  or  any  other  definition,  re- 
gard must  always  be  had  to  the  nature  of  the  property 
to  which  such  law  has  relation,  and  the  effect  it  is  to 
produce  on  that  property.  If  the  title  to  real  or  im- 
moveable property  cannot  be  established,  otherwise  than 
by  recourse  to  and  by  the  force  of  that  law,  then  it  will 
operate,  not  because  it  is  a  personal  law,  nor  because  it 
is  the  law  of  the  domicile,  but  because  it  is  that  of  the 
place  where  the  real  or  immoveable  property  is  situated. 
If  in  the  latter  place,  there  be  a  law  which  in  terms,  or 
in  effect,  is  prohibitory,  or  which  makes  the  title  to  that 
description  of  property  depend  on  a  different  capacity 
or  power  than  that  which  had  been  conferred  by  the  law 
of  the  place  of  the  domicile,  then  the  latter  law,  whether 
it  be  called  a  personal  or  a  mixed  law,  ceases  to  operate 
on,  or  affect  that  property,  and  the  only  law  to  which 
resort  must  then  be  had  is  that  of  the  locus  rei  sitis. 

The  laws  which  prescribe  the  manner  in  which,  and 
the  persons  between  whom,  a  marriage  may  take  place, 
and  under  what  circumstances,  and  in  what  manner  it 
may  be  dissolved,  constitute  the  status  of  husband  and 
wife,  and  are  therefore  personal  laws  of  universal  effect. 
It  is  not  necessary  to  resort  to  the  origin  of  domicile  to 
ascertain  what  are  its  laws,  if  that  were  not  the  place 
in  which  the  marriage  was  celebrated.  The  law  of  the 
place  in  which  the  marriage  was  celebrated  must  decide 
on  its  validity.  Its  dissolubility  may,  however,  be 
governed  by  the  law  of  another  country,  in  which  the 
husband  and  wife  have  subsequently  acquired  a  bond 
Jide  domicile. 

The  following  case,  in  the  Consistory  Court  of  Lon- 
don, will  suggest  the  qualifications  which  these  rules 
may  receive ;  they  will  be  the  subject  of  detailed  exa- 
mination in  a  subsequent  part  of  this  work.  Beazeley, 
a  person  domiciled  in  England,  had  there  married  a 
woman  also  domiciled  in  England.  They  went  to  Scot- 
land to  obtain,  and  there  obtained   a  divorce,  the  wife 
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having  instituted  lai  suit  for  that  purpose.  The  husband 
afterwards  married  a  Scotswoman.  The  wife  of  the 
first  marriage  died,  and  the  wife  of  the  second  mar- 
riage promoted  a  cause  of  nullity  of  that  marrii^e, 
and  it  was  declared  null,  on  the  ground  that  the  hus- 
band and  wife  being  at  the  time  of  the  first  marriage 
and  divorce  domiciled  in  England,  where  the  marriage 
was  indissoluble,  otherwise  than  by  act  of  parliament, 
the  former  was  prohibited  by  a  personal  incapacity  from 
entering  into  the  second  marrig^e.  (a) 

A  law,  adopting  the  senattisconsultum  Vellianumj  by 
which  a  married  woman  is  rendered  incompetent  to  enter 
into  security  for  another,  or  which  prohibits  her  from 
alienating  or  devising,  except  with  the  consent  of  her 
husband  ;  which  allows  a  married  woman  carrying  on 
trade  to  contract  without  that  authority ;  which  prohibits- 
a  minor  from  contracting  otherwise  than  with  the  consent 
of  his  nearest  relatives ;  the  sentences  of  courts,  which 
place  prodigals  and  others  under  an  interdict  against  the 
alienation  of  their  property,  are  personal  particular  laws. 

A  personal  particular  law  is  either  purely  or  strictly 
personal,  relating  only  to  acts  purely  personal,  and  is 
called  a  pure  personal  law,  of  which  the  senatusconsultum 
Vellianum  is  an  instance  ;  or  it  partakes  of  the  nature  of 
real  laws,  and  equally  affects  things  and  persons,  but  in 
relation  only  to  particular  acts,  and  then  it  is  called  a 
particular  personal  real  law.  Of  this  description  are 
the  laws  which  permit  a  testament  to  be  made,  and 
which  authorize,  on  the  marriage  of  persons,  a  gift  by 
a  minor  to  the  person  with  whom  he  is  about  to  marry. 

A  law,  which  gives  permission  to  do  a  particular  act, 
which  the  party  was,  by  reason  of  his  status,  competent 
to  do  without  such  permission,  is  a  personal  law,  although 
the  act  which  it  permits  has  relation  to  things ;  because 


(a)  Conway,  otherwise  Beazeley  and  Beazeley,  3  Hagg.,  639.    Lolly's  Case^ 
1  Ru88.  and  Ry.  Cr.  Cases,  236.    See  also  Tovey  and  Lindsay,  1  Dow.  124. 
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that  permission  is  only  conformable  to  his  status.  As  a 
law  of  this  description  generally  contains  a  prohibition 
to  do  the  act  otherwise  than  is  expressed  in  the  per- 
mission, it  will  most  frequently  be  found  that  the  law 
is  real,  when  its  object  is  real. 

A  law  which  prohibits  a  person  from  doing  a  parti- 
cular act,  which,  by  reason  of  his  status,  and  without 
such  prohibition,  he  was  capable  of  doing,  is  purely 
real,  if  its  object  be  i'eal ;  and  purely  personal,  if  its 
object  be  personal. 

If  it  prohibit  a  person  from  doing  that,  which  accord- 
ing to  his  status  he  was  incapable  of  doing,  without 
such  express  prohibition,  it  is  a  personal  law,  because 
such  a  prohibition  is  confoimable  to  his  status. 

A  law  whicli  permits  a  person  to  do  an  act,  which  by 
his  status  he  was  not  permitted  to  do,  is  purely  and 
strictly  personal,  if  the  object  of  such  law  be  personal ; 
and  it  is  a  personal  real  law,  if  its  object  be  real.  It  is 
personal,  so  far  as  it  renders  competent  for  the  act,  one 
who  was  incompetent  by  his  status ;  and  it  is  personal 
real,  on  account  of  the  real  object  for  which  that  com- 
petency is  given.  Thus,  the  law  which  empowers  a 
person  of  full  age  to  sell  or  give  a  certain  portion  of  his 
property  is  personal,  because  it  gives  eflPect  to,  and  ex- 
presses the  power  which  he  possessed  by  reason  of  his 
status  of  majority.  But  if  it  prohibit  the  alienation  or 
gift  of  more  than  a  certain  proportion,  then  this  modi- 
fication or  limitation  of  his  general  power  of  disposition 
renders  the  law  real. 

On  the  other  hand,  a  law  which  permits  a  minor,  on* 
his  marriage,  to  make  a  donation  to  the  person  with 
whom  he  marries,  of  the  whole,  or  a  part  of  his  property, 
does  not,  by  its  permission,  effect  an  entire  change  in 
the  status  of  the  minor,  because  he  retains  all  the  other 
incapacities  incident  to  minority  ;  but  it  confers  on  him  a 
capacity  which  he  did  not  enjoy  from  his  status.  This 
capacity  is  necessarily  personal,  and  therefore  the  law 

VOL.  I.  c 
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is  personal ;  but,  at  the  same  time,  it  is  also  real,  be- 
cause the  act  which  it  permits  is  real,  and  not  incident 
to  his  status. 

When  a  law  principally  applies  itself  to,  and  has  for 
its  primary  and  principal  object,  things  moveable  or  im- 
moveable, and  when  ite  relation  to,  or  effect  on  persons 
is  secondary,  incidental  to,  and  the  consequence  of  that 
primary  object,  it  is  deemed  and  described  as  real. 

'  ^  Le  statut  pur  reel  est  celui  qui  affecte  directement  les 
biens  en  fixant  leur  sort,  et  leur  destination,  par  tkne  dis- 
position particuli^re  et  independante  de  T^tat  personnel 
dont  rhomme  est  affecte  pour  les  actes  du  commerce 
civil,  encore  que  quelquefois  ce  statut  ait  ^gard  k  I'etat 
personnel  que  nous  avons  ci-devant  appelle  pur  politique 
et  distinctif."  (a) 

A  law,  purely  and  strictly  real,  directly  and  imme- 
diately regulates  things,  by  impressing  on  them  their 
capacity  or  incapacity  to  be  sold  or  alienated.  It  effects 
no  alteration  in  the  status  of  the  person,  ^  ^  Nee  pertinet 
ad  statum,  nee  turbat  conditionem. "  (6)  It  only  restrains 
the  exercise  of  those  acts  which  the  status  permits,  and 
which  acts  are  purely  real.  Of  this  description  are  laws 
whichrestxain  a  per^n  of  full  age,  who  has  children,  from 
disposing  of  more  than  a  third,  or  fifth,  &c. ,  of  his  property. 

A  real  law,  neither  directly  nor  indirectly,  extends 
beyond  the  limits  of  the  country  in  which  it  is  esta- 
blished :  those  who  are  not  domiciled,  are,  equally  with 
those  who  are  domiciled  in  the  country,  subject  to  its 
operation,  if  it  is  not  expressly  confined  to  those  who 
are  domiciled.  Burgundus  has  happily  expressed  the 
manner  in  which  those  laws  affect  persons  not  domiciled* 

^^  Equidem  illos  qui  existimant  statutum  non  posse 
forensem  inhabilem  reddere,  ita  demum  verum  sentire 
contendo,  quoties  quaerimus  de  habilitate  activa,  scilicet 
ut  credamus  statutum  non  f>os8e  imprimere  qualitatem 

(a)  1  Boullenois,  tit.  1,  c.  2,  obs.  5,  p.  83.  (fr)  Rodenburgh,  p.  1,  c.2. 
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incapacitatis  personae,  in  quam  nullum  jus  possidet. 
Cseterum  in  e&  conditione  fundum  sibi  obnoxium  con-* 
stituere  potest,  ut  non  aliter  quam  k  certis  personis 
alterari  queat,  quam  inhabilitatem  passivam  non  inept^ 
dixeris,  quia  in  personam  non  agit,  sed  rebus  ipsis 
affixa,  in  idoneas  personas  k  rerum  mutatione  removet 
atque  excludit. "  (a) 

A  law,  which  has  as  its  object  things,  moveable  or 
immoveable,  and  which  primarily  and  principally,  and 
not  collaterally  or  incidentally,  or  as  a  consequence, 
affects  them,  either  in  their  regulation  or  disposition, 
or  in  constituting  the  right  or  title  to  them,  is  con- 
sidered and  classed  as  a  real  law.  The  regulation 
and  disposition  of  things,  and  even  the  title  to  them, 
may,  as  we  have  already  seen,  be  incidentally  and  col- 
laterally affected  by  laws  which  are  purely  personal ; 
and  so  laws  purely  real,  may,  in  their  consequences,  and 
incidentally  affect  persons,  but  they  derive  their  nature, 
quality  and  description  from  the  objects  to  which  they 
are  primarily  and  principally  directed;  and  if  those 
objects  be  things,  such  laws  are  purely  real. 

The  terms  **Res,''  "Bona,"  "  Biens,''  which  are 
used  by  jurists,  who  have  written  in  the  Latin  and  French 
languages,  are  intended  to  include  moveable  or  personal, 
as  well  as  immoveable  or  real  property,  and  when  the 
situs  of  either  species  of  property  is  mentioned  as  that 
which  furnishes  the  law,  by  which  questions  relative  to 
it  are  to  be  decided,  it  must  be  premised  that  moveable 
or  personal  property  has  no  real  situs,  but  its  situs  is  in 
fetiane  juris  that  of  its  owner ;  and  therefore  the  law 
of  the  place  of  his  domicile  is  that  by  which  this  species 
of  property  is  generally  regulated  ;  and  laws  are  called 
real  laws,  whether  the  property,  which  is  their  primarjr 
and  principal  object,  be  moveable  or  personal,  or  im- 
moveable or  real  property. 

(a)  Burgundus,  Tr.  1,  n.  42« 

c2 
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All  jurists  agree  in  representing  as  real  laws  those 
which  regulate  the  succession  to  the  property  of  the 
deceased,  with  reference  either  to  the  description  of 
persons  who  take,  in  the  case  of  intestacy,  the  shares 
which  they  take,  or  the  order  in  which  they  take,  as 
either  per  stirpes^  or  per  capita^  or  by  right  of  primo- 
geniture, or  the  preference  of  males  to  females,  in  desig- 
nating the  person  who,  by  reason  of  consanguinity,  is 
the  heir,  or  next  of  kin  ;  and,  in  short,  all  those  various 
laws  to  which  recourse  must  be  had,  in  order  to  ascertain, 
as  well  the  persons  who  are  entitled  to  the  property  of 
the  intestate,  as  the  nature  and  amount  of  the  property 
to  which  they  are  entitled.  So  also  the  laws  which 
regulate  the  succession  by  testament  to  the  property  of 
the  deceased,  which  confer  the  power  of  devise  by  will 
of  immoveable  or  real  property,  which  declare  the 
persons  by  whom,  in  respect  of  their  status  or  quality,  and 
the  conditions  and  terms  on  which  alone  such  power  can 
be  exercised,  are  real  laws,  (a)  Of  this  description  are 
the  statutes  of  wills,  and  the  statute  of  frauds  in  England. 

Those  provisions  of  the  civil  law,  which  require  the 
institution  of  the  heir,  and  the  laws  which  limit  the 
amount  which  a  parent  may  bequeath  to  any  other 
person  than  to  his  children,  or  other  necessary  heirs, 
which  define  the  amount  of  the  legitime  to  which  they 
are  entitled,  which  give  to  the  parent  the  guardianship 
of,  or  any  interest  in,  property  bequeathed  to  his  chil- 
dren, are  real  laws.  It  has  been  a  question  of  much 
controversy  amongst  jurists,  whether  the  laws  establish- 
ing and  regulating  the  community  of  property  between 
husband  and  wife,  and  their  interests  in,  or  powers  over, 
property  possessed  by  them  on  their  marriage,  or  sub- 
sequently acquired,  are  real  or  personal.  The  exami- 
nation of  this  question  is  reserved  for  a  subsequent  part 
of  this  work,  in  which  the  status  of  marriage,  and  its 

(a)  Christinceus,  voL  I,  Decis.  283,  p.  354.  lb.,  Decis.  51,  p.  48.  Sande, 
Decis.  Fris.  lib.  4,  tit.  4,  def.  4,  p.  148.  Rodenburgfa,  De  Jure  quod  oritur 
ex  divers.  Stat.  pt.  1,  c.5,  p.  38. 
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incidents  are  considered.  Those  laws  which  prohibit 
altogether,  or  under  certain  limitations  or  regulations, 
any  gifts  or  present  cessions  or  transports  between  them 
during  their  coverture,  are  real  laws. 

There  is  another  class  of  laws,  called  by  some  jurists 
mixed  laws.  It  consists  of  those  laws  which  do  not 
exclusively  belong  to  either  of  the  two  preceding  classes  ; 
because  their  primary  and  essential  object  is  neither  the 
status  nor  capacity  of  persons,  nor  the  quality  of  things. 
They  are  adopted  without  reference  to  the  place,  either 
of  the  domicile  of  the  person,  or  the  situs  of  the  pro- 
perty. In  this  description  are  included  those  laws  on 
which  the  construction,  the  legality,  and  the  validity  of 
contracts  (or  as  it  is  expressed,  the  vinculum  obliga- 
tionis)  depend  ; — ^which  relate  to  the  appointment  of 
tutors,  guardians,  curators,  and  others  holding  cor- 
responding offices,  and  which  are  called  by  civilians 
gtuisi  contracts  ; — which  prescribe  the  fonns  and  solem- 
nities required  for  proving,  authenticating,  and  obtain- 
ing credit  for  instruments  which  express  the  contract, 
and  for  the  validity  of  testaments; — which  prescribe 
the  forms  for  the  contestation  and  adjudication  of  claims 
before  a  judicial  tribunal,  and  the  manner  in  which 
judgments  of  foreign  courts  are  to  be  executed,  (a) 

In  examining  all  contracts,  instruments,  or  dispo- 
sitions, whether  they  are  made  inter  vivos,  or  are  testa- 
mentary, our  attention  may  be  directed  to  four  subjects  ; 
the  first  is  the  capacity  of  him  who  makes  it,  the  second 
is  the  property  which  is  the  subject  or  occasion  of  the 
contract  or  instrument,  the  third  regards  the  formali- 
ties or  ceremonies  with  which  it  is  made,  and  the 
fourth  is  the  judicial  process,  by  which  the  rights  which 
it  confers  are  to  be  enforced. 

(a)  Christin.  Decis.,  P.  Voet,  Frol.,  Pothier,  D'Argentre,  art,  218,  c.  1,  6. 
BnTgundus. — Rodenburgh,  De  Jure  Conjugum,  tit.  de  Stat.  Divers,  c.  2. 
J.  Voet,  lib.  1,  tit.  4,  n.  4,  DeStatutis,  Van  Der  Keessel,  Thes.  Sel.  39.— 
Poth  vol.  10,  p.  7. 
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The  capacity  of  the  party  to  make  the  instrument  i» 
ascertained  by  consulting  the  law  of  the  place  of  hi» 
domicile ;  because  it  is  that  law,  and  that  law  alone, 
which  affects  the  person,  and  which  gives  or  denies  him 
the  capacity  or  power  to  make  the  instrument. 

With  respect  to  the  property,  the  sul^ect  of  the  con- 
tract, disposition,  instrument,  or  testament,  recourse  i» 
had  to  the  real  law,  being  that  which  prevails  in  the 
place  in  which  the  property,  if  immoveable,  is  actually 
situated ;  or  in  which,  if  it  be  moveable  or  personal,  it 
is  presumed  to  be  situated ;  that  is,  in  the  place  of  the 
possessor's  domicile. 

When,  however,  it  is  necessary  to  asceitain  whether 
the  contract  be  valid,  what  is  its  true  construction  and 
effect,  and  whether  the  instrument  in  which  it  is  ex* 
pressed,  or  whether  a  testament  be  duly  and  formally 
made,  recourse  is  had  to  the  law  of  the  place  in  which  the 
contract  is  entered  into,  or  the  instrument  or  testament 
was  made ;  because,  if  it  be  made  according  to  the  forms 
prescribed  by  that  law  it  is  valid  every  where.  **  Aut 
statutum  loquitur  de  his  quee  concemunt  nudam  ordina- 
tionem  vel  solemnitatem  actus,  et  semper  inspicitur 
statutum,  vel  consuetudo  loci  ubi  actus  celebratur  sive 
in  contractibus,  sive  in  jndiciis,  sive  in  testamentis,  sive 
in  instrumentis  aut  aliis  conficiendis,  ita  quod  testa- 
mentum^  factum  coram  duobus  testibus  in  locis  ubi  non 
requiritur  major  solemnitas,  valet  ubique.'^  (a) 

A  distinction,  however,  must  be  observed  between 
such  solemnities  as  are  purely  formal,  and  those  which 
are  of  the  substance  and  essence  of  the  disposition  or 
instrument.  There  are  some  solemnities  which  intrin- 
sically affect  the  disposition  itself,  so  as  to  render  their 
observance  essential  to  its  validity,  whilst  there  are 
others  which  only  extrinsically  regard  them.  (6) 


(a)  Dumoul.  lib.  1;  C.  tit.  Cone,  de  Statntis.     Alex.  Cons.  165,  n.  4, 
Kv.  6,  et  liv.  1,  Cons.  138.  (6)  Stockmans'  Decis.  9. 
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An  example  of  the  former  description  of  solemnities  is 
given  by  Stockmans,  in  the  case  of  a  law  which  prohibits 
the  husband  and  wife  firom  instituting  the  one  the  heir 
of  the  other,  unless  by  a  will  executed  before  two 
notaries.  If  the  party  made  a  will  in  the  common 
form,  in  a  place  where  no  such  law  prevailed,  it  would 
be  invalid,  in  respect  of  property  situated  in  the  place 
where  it  did  prevail.  Similar  examples  are  afforded  by 
the  English  Statute  of  Frauds y  which  denies  the  capacity 
to  devise  real  property,  otherwise  than  by  a  will  attested 
by  three  or  more  credible  witnesses ;  and  by  the  law  *of 
Jamaica,  which  enables  a  married  woman  to  convey  her 
real  estate,  and  a  tenant  in  tail  to  bar  the  remainder,  and 
acquire  the  fee  by  a  simple  conveyance  ;  but  it  requires 
at  the  same  time,  that  the  married  woman  should  be 
examined  apart  from  her  husband,  and  that  the  con- 
veyance should  be  acknowledged  and  recorded. 

The  following  example  of  that  species  of  solemnity 
which  is  extrinsic  to  the  disposition,  is  given  by  Stock- 
mans,  in  the  case  which  has  been  cited ;  ^  ^  Si  quis  in- 
cola  ditionis  regise  testetur  in  urbe  Leodiensi,  ubi  testa- 
tons  subscriptio  in  testamentis  necessaria  non  est,  sed 
sufficit  communis  ritus  qui  in  aliis  publicis  instrumentis 
requiritur." 

There  may  be  said  to  be  three  species  of  solemnities ; 
first,  those  which  are  requisite  to  eiiable  the  person,  as 
for  instance,  the  authority  from  the  husband  to  the  wife, 
essential,  by  the  law  of  some  countries,  to  the  validity 
of  her  act.  These  are  derived  from,  and  must  be  ex- 
amined with  reference  to  the  law  of  the  domicile,  or  the 
lex  loci  rei  sitce.  Secondly,  those  which  form  a  part  of, 
and  are  essential  to  the  act,  such  as  the  delivery  of 
the  subject  matter  of  a  gift.  The  third  species  of  solem- 
nities consists  of  those  which  are  designed  to  establish 
the  truth  or  authenticity  of  the  instrument,  such  as 
the  proof  by  two  or  more  notaries,  or  one  notary  and 
two  witnesses,  or  the  number,  age,  and  quality  of  wit- 
nesses required  for  the  validity  of  a  will. 
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A  further  distinction  may  be  made  between  those  so- 
lemnities which  relate  to  contracts  and  instruments  for 
the  transfer  of  real  property,  and  those  by  which  it  is 
actually  transferred.  With  respect  to  the  first,  those  are 
to  be  followed  which  prevail  in  the  place  where  those 
contracts  are  made,  or  those  instruments  executed  :  but 
with  regard  to  the  actual  transfer  of  such  property,  those 
are  to  be  observed  which  are  prescribed  by  the  law  of 
the  place  where  it  is  situated. 

Thus,  a  contract  to  sell  or  mortgage  real  property 
wul  be  valid,  if  the  solemnities  are  observed,  which  are 
required  by  the  law  of  the  place  where  the  contract  is 
made,  and  will  be  the  foundation  of  a  personal  action 
against  the  party  to  that  contract,  to  compel  the  trans* 
port  or  mortgage  of  such  property,  but  no  transport  or 
mortgage  will  be  complete,  nor  will  the  dominium  in 
the  property  have  been  transferred  or  acquired,  unless 
those  solemnities  are  observed,  which  are  required  by 
the  law  of  the  place  where  it  is  situated. 

The  legal  remedies,  the  forms  of  proceeding,  the 
rules  of  evidence,  and  in  short,  whatever  may  be  con- 
sidered included  in  the  judicial  proceeding  by  which 
the  civil  rights  of  persons  are  enforced,  are  those  which 
are  prescribed  by  the  law  of  the  place  in  which  the  suit 
is  instituted  and  prosecuted  to  judgment.  They  are 
described  by  jurists  as  the  litis  ardinatoria — as  belong- 
ing '*  ad  ordinationem,  aut  contestationem  litis," — "  ad 
ordinationem  judicii" — "  ad  modum  procedendi" — 
"  ad  formam  et  ordinem  judicii ;"  (a)  and  are  dis- 
tinguished from  the  litis  decisoriay  which  belong  ''ad 
ipsius  litis  decisionem" — "  ad  decisionem  aut  materiam 
causae  ipsius" — '*  ad  litis  ipsius  definitionem."  The 
execution  of  a  judgment  obtained  in  another  country 
is  regulated  by  the  law  of  the  country  in  which  the 
execution  takes  place. 


(a)  Rodenburgh,  tit.  2,  pt.  5,  n.  16.     1  Boullenois,  Obs.  23,  p.  535.     P.  Voet, 
dc  Stat.  §  10,  n.  8. 
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111  the  recognition  of  the  laws  of  a  foreign  state,  and 
in  tlie  selection  of  one  of  several  conflicting  laws,  the 
following  general  principles  *inay  be  adopted  : — 

1 .  The  obligatory  force  of  every  law  is  confined  to 
the  country  in  which  it  is  established  ;  and  it  attaches 
on  those  only  who  are  the  subjects  of  that  country. 

2.  But  it  is  considered  that  persons  may,  for  this 
purpose,  become  the  subjects  of  that  country,  not  only 
on  account  of  their  domicile  being  in  it,  but  in  respect 
of  their  temporary  residence,  or  of  their  being  possessed 
of  property  in  it,  or  of  their  being  parties  to  a  suit  insti- 
tuted before  its  tribunals. 

3.  Although  the  law  does  not,  by  its  own  force, 
operate  in  any  other  country  but  that  which  established 
it,  or  on  any  other  persons  than  the  subjects  of  that 
country,  and  the  judicial  tribunals  of  another  country 
are  not  bound  to  recognise  it,  yet  states,  from  comity 
and  considerations  of  mutual  interest,  recognise  and 
give  effect  to  the  laws  of  each  other,  when  the  rights, 
either  of  their  own  subjects,  or  of  foreigners,  are  derived 
from,  or  are  dependent  on,  those  laws. 

4.  But  such  recognition  does  not  take  place  by  any 
foreign  state,  when  it  would  be  incompatible  with  its  own 
authority,  or  prejudicial  to  the  interests  of  itsown  subjects. 

5.  From  comity  foreign  states  recognise  and  give 
effect,  almost  universally,  to  those  laws  of  the  domicile 
which  constitute  the  status,  quality,  or  capacity  of  the 
person,  and  which  are  called  personal. 

6.  Real  laws,  which  affect  real  or  immoveable  pro- 
perty, are  confined  in  their  operation  to  the  place  in 
which  that  property  is  situated  ;  but  the  judicial  tribu- 
nals of  another  country,  before  which  the  title  to  that 
property  is  litigated,  will  consult  and  adjudicate  accord- 
ing to  the  law  of  the  country  in  which  such  property  is 
situated. 

7.  Foreign  states  recognise  and  give  effect  to  those 
laws  which  affect  personal  property,  and  which,  as  its 
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situs  is  that  of  the  domicile,  are  such  as  prevail  in  the 
place  of  domicile, 

8.  With  respect  to  those  kws,  which  are  called  mixed 
laws,  all  dealings,  contracts,  Mrills,  and  other  instru- 
ments, which  are  made  in  the  manner  prescribed  by 
the  law  of  the  place  in  which  they  are  entered  into 
and  made,  are  in  every  other  place  deemed  valid  and 
effectual. 

9.  But  neither  personal,  real,  nor  mixed  laws  will 
be  allowed  to  operate  on,  or  control  the  title  to  real  or 
immoveable  property,  in  opposition  to  a  prohibitory 
law  of  a  contrary  tendency  prevailing  in  the  place  in 
which  that  property  is  situated. 

10.  The  personal  law  of  the  domicile,  whether  per- 
missive or  prohibitory,  prevails  everywhere,  in  prefer- 
ence to  another  personal  law  of  a  contrary  nature,  and 
which  may  be  in  force  in  the  place  where  the  property 
is  situated. 

11.  A  personal  law,  which  gives  a  permission,  yields 
to  a  real  law,  which  prohibits. 

12.  The  law  which  disposes  of  property  primarily, 
and  per  se,  although  it  has  in  view  the  quality  of  the 
person,  is  a  real  statute ;  of  this  description  are  the 
laws  of  succession. 

13.  A  law  which,  whilst  it  leaves  a  person  the  general 
liberty  of  disposing  of  his  immoveable  property,  limits 
this  liberty  to  a  certain  case  only,  is  a  real  statute  in 
respect  of  such  limitation. 

14.  A  law  which  prohibits  the  disposition  of  real 
property  in  a  particular  case,  although  in  respect  of  the 
status  or  condition  which  the  person  had  acquired  his 
disposition  may  be  prohibited  in  every  other  case,  is  a 
personal  law,  if  this  permission  be  consistent  with  the 
general  capacity  of  the  party  before  he  had  acquired 
that  status  or  condition,  and  which  would  be  again  en- 
joyed by  him  when  that  status  or  condition  no  longer 
existed . 
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15.  That  which  is  the  predominant,  direct,  and  im- 
mediate subject  matter  of  the  law  determines  its  nature 
sind  quality,  whether  it  be  real  or  personal. 

16.  The  motive  or  end  of  a  law,  when  it  is  so 
clear  that  no  one  can  reasonably  doubt  what  that 
motive  or  end  is,  ought  also  to  determine  its  nature 
and  quality. 

If  the  right  in  dispute  depend  on  the  status  and  con- 
dition of  the  person,  the  law  which  governs  the  person 
is  followed. 

If  the  question  arise  as  to  the  law  which  should  de- 
termine the  rights  of  husband  and  wife,  those  rights 
not  having  been  provided  for  by  express  contract  at  the 
time  of  their  marris^,  resort  is  to  be  had  to  the  law  of 
their  domicile  on  the  day  of  their  marriage.  If  they 
had  different  domiciles,  that  of  the  husband  is  to  be 
adopted  in  preference  to  that  of  the  wife. 

17.  When  a  law  equally  affects  persons  and  things,  so 
as  to  render  it  doubtful  whether  its  personal  or  real  na- 
ture predominates,  the  presumption  is  that  it  is  a  real  law. 

18.  In  a  conflict  between  the  personal  law  of  the 
domicile  and  the  personal  law  of  another  place  at 
variance  with  it,  that  of  the  domicile  prevails. 

19.  But  the  preceding  rule  admits  of  some  qualifi- 
cation.    It  is  not  to  be  applied  when  it  would  enable  a 
person  to  avoid  a  contract  which  he  was  competent  to 
make  by  the  personal  law  of  the  place  in  which  he  made 
it,  although  he  was  incompetent  by  the  personal  law  of 
his  domicile.     Thus,  if  a  person,  whose  domicile  of 
origin  was  in  Spain,  where  he  does  not  attain  his  ma- 
jority until  his  twenty-fifth  year,  should,  at  the  age  of 
twenty-three,  enter  into  a  contract  in  England,  or  any 
other  place,  where  his  minority  ceases  at  twenty-one, 
he  would  not  be  permitted  to  avoid  his  contract,  by 
alleging   that  he  was  a  minor,  and   incompetent  to 
contract,  according  to  the  law  of  Spain.     The  maxim, 
that  every  man  is  bound  to  know  the  laws  of  a  country 
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in  which  he  enters  into  a  contract,  is  of  universal  appli- 
cation, (a)  and  is  perfectly  just  and  reasonable;  be- 
cause it  is  in  his  power  to  obtain  that  knowledge  :  but 
the  maxim,  "  Qui  cum  alio  contrahit,  vel  est,  vel  debet 
esse  non  ignarus  conditionis  ejus,"  (b)  cannot  be  applied 
to  those  cases,  in  which  the  condition  depends  on  facts 
and  law  to  which  he  is  a  perfect  stranger. 

20.  In  a  conflict  between  a  personal  law  of  the  do- 
micile and  a  real  law,  either  of  the  domicile,  or  of  any 
other  place,  the  real  law  prevails  over  the  personal  law. 
Thus,  a  person  who  had  attained  his  majority,  and  has, 
as  incident  to  that  status,  the  power  of  disposing  by 
donation  inter  fdvos  of  every  thing  he  possessed,  may, 
by  the  real  statute  of  the  place  in  which  his  property  is 
situated,  be  restrained  from  giving  the  whole,  or  from 
giving  it,  except  to  particular  persons. 

21.  The  person  may  have,  at  the  same  time,  one  status 
conferring  capacity,  and  another,  conferring  incapacity  ; 
for  there  may  be  capacity  for  some,  and  incapacity  for 
other  acts.  Thus,  a  married  woman  is,  by  iJie  law  of 
some  countries,  incapable  of  contracting  or  alienating 
by  any  act,  inter  vivos y  whilst  at  the  same  time,  she  is 
capable  of  making  a  testament. 

22.  Moveables  follow  the  person,  and  are  governed 
by  the  law  of  the  domicile.  The  law,  however,  is  not, 
on  that  account,  a  personal,  but  a  real  law. 

23.  Personal  actions  and  debts,  considered  with  refer- 
ence to  those  to  whom  they  belong,  are  attached  to 
the  person,  and  are  of  the  nature  and  quality  which 
the  law  of  his  domicile  assigns  to  them. 

24.  But,  considered  in  relation  to  the  person  against 
whom  they  are  enforced,  they  are  governed  by  the  law 
of  the  debtor's  domicile. 


(a)  Lord  Stowell,  in  Dalr3rmple  against  Dalrymple,  1  Hagg.,  p.  61. 

;6)  Dig.  lib  50,  tit.  17, 1.  19.     Pothier,  ou  Pand.  torn.  23,  p.  18.   Branch, 
de  Divers.  Reg.  Juris,  p.  49.     P-  Faber,  de  Reg.  Juris,  p.  93. 
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25.  Immoveable  or  real  property  is  regulated  by  the 
law  of  the  place  in  which  it  is  situated. 

26.  Questions  arising  upon  the  sale  of  immoveable 
property,  as,  for  instance,  on  the  measurement  of  lands, 
are  decided  by  the  law  or  usage  of  the  place  in  which 
it  is  situated. 

27.  Questions  arising  upon  the  sale  of  chattels,  or 
moveable  effects,  are  decided  by  the  law  or  usage  of  the 
place  in  which  the  sale  was  made. 

28.  Real  actions,  and  demands  charged  on,  and 
issuing  out  of,  lands,  are  governed  by  the  law  of  the 
place  in  which  the  property  on  which  they  are  charged 
is  situated. 

29.  With  the  exception  of  contracts  of  marriage, 
which  have  their  own  particular  distinctions,  in  order 
to  decide  whether  an  agreement  is  in  itself  legal,  it  must 
be  ascertained  whether  it  is  conformable  to,  or  at  variance 
with,  a  prohibitory  law,  prevailing  in  loco  contractus. 

30.  The  rate  of  interest  which  may  be  legally  re- 
served, is  decided  with  reference  to  that  law. 

31.  The  place  in  which  the  contract  is  to  be  per- 
formed, is  comprehended  in  the  term  2t>cu^  contrtwtusy 
and  the  law  of  that,  and  not  of  the  place  in  which  the 
contract  is  entered  into,  often  determines  its  validity 
and  obligatory  eifect. 

The  lex  loci  contractus  decides  on  its  obligatory  effect. 
Thus  a  contract  entered  into  in  a  country,  the  laws  of 
which  admit  it  to  be  binding,  if  proved  by  witnesses, 
without  writing,  and  without  any  distinction  as  to  the 
amount  of  the  sum  in  question,  would  receive  effect  in 
the  country  where  it  was  the  subject  of  contestation, 
although,  if  entered  into  in  that  country,  it  would  not 
have  been  valid,  unless  it  had  been  evidenced  by  writing. 

A  contract,  however  legal  it  may  be  in  itself,  cannot 
be  enforced  against  property  situated  in  a  country,  the 
laws  of  which  prohibit  such  contract. 

The  formalities  established  for  authenticating  and 


30  CONFLICT  OF  LAWS. 

proving  acts  are  those  prescribed  by  the  law  of  the  place, 
where  the  acts  are  passed,  and  if  those  have  been  observed, 
the  acts  are,  as  to  their  form,  deemed  valid  in  all  places. 

The  formalities  which  are  attached  to,  and  inherent 
in,  the  property  which  is  the  subject  of  the  contract, 
are  those  prescribed  by  the  law  of  the  country  in  which 
the  property  is  situated. 

QzujM  contracts,  namely,  those  which  arise  out  of  the 
appointments  of  curator,  tutor,  guardian,  sequestrator, 
and  similar  offices,  are  determined  by  the  law  of  the 
country  in  which  they  have  been  made. 

In  enforcing  any  civil  right  by  suit,  the  legal  reme- 
dies, the  forms  of  proceeding,  the  rules  of  evidence,  and 
in  short,  whatever  regards  the  institution,  prosecution, 
or  defence  of  a  suit,  abstracted  from  its  merits,  are  pre- 
scribed by  the  law  of  the  place  in  which  the  suit  is 
instituted. 

The  proceedings  by  which  the  effect  of  a  judgment 
is  obtained,  whether  by  execution  or  by  a  new  suit,  are 
governed  by  the  law  of  the  country  in  which  'that  effect 
is  sought  to  be  obtained. 

From  the  preceding  definitions  and  principles,  it 
will  be  collected,  that  the  laws  between  which  a  con- 
flict may  arise,  are  those  of  the  country  in  whidi  the 
person,  by,  or  through,  or  against  whom,  a  claim  is 
made,  was  domiciled  at  the  time  of  his  birth,  or  in 
which  he  afterwards  acquired  a  domicile ;  or  of  the 
country  in  which  the  property,  the  subject  matter  of 
the  claim,  is  situated  ;  or  of  that  in  which  the  contract, 
or  quasi  contract,  out  of  which  the  claim  arises,  was 
entered  into,  or  is  to  be  performed  ;  or  of  that  in  which 
the  act,  testament,  or  other  instrument,  the  foundation 
of  the  claim,  has  been  executed;  or  of  the  country 
in  which  the  suit  for  establishing  and  enforcing  the 
claim,  is  the  subject  of  contestation ;  or  of  that  in  which 
a  judgment  is  sought  to  be  executed. 

In  order  to  ascertain  which  of  these  laws  ought  to 
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be  selected,  when  such  a  conflict  arises,  it  is  proposed 
to  treat — 1st,  Of  the  status,  or  capacity  of  persons. 
2ndly,  Of  property,  moveable  and  immoveable,  as  it  is 
the  subject  of  disposition,  inter  vivos ^  by  contract  and  by 
operation  of  law,  and  of  succession,  by  testament,  and  ab 
intestato.  3rdly,  Of  contracts,  in  relation  to  their  con- 
struction, their  inherent  validity  and  obligatory  effect, 
and  of  qtuisi  contracts,  or  the  offices  of  tutor,  guardian, 
curator,  &c. ;  in  relation  to  their  appointment,  and 
their  powers  and  duties.  4thly,  Of  acts,  or  instruments, 
by  which  contracts  are  expressed,  and  testaments,  in 
respect  of  the  forms  and  solemnities  with  which  they 
are  executed.  5thly,  Of  the  contestation  of  suits,  in 
relation  to  the  process,  pleadings,  and  proofs,  by  which 
they  are  prosecuted  to  judgment.  6thly,  Of  judgments, 
when  they  become  the  subject  of  execution,  in  any 
other  country  than  that  in  which  they  were  obtained. 

It  is  believed  that  these  several  heads,  with  the  divi- 
sions which  they  will  necessarily  suggest,  embrace  all, 
or,  at  least,  the  principal  subjects  on  which  a  conflict 
of  laws  can  arise  ;  and  will  afford  the  means  of  ascer- 
taining the  appropriate  law  for  the  decision  of  those 
questions  which  are  of  the  greatest  importance,  and 
most  frequent  occurrence. 

On  the  subject  of  the  conflict  of  laws,  the  reader  is 
referred  to  the  following  works : — M.  Ch.  Dumoulin, 
C.  de  Sftmm.  Trmit.  canclus.  de  Stat,  et  Cons.  53. — 
D*Argentre,  sur  Bretag.  art.  218,  6. — Burgundus,  ad 
Conmet.  FlandricB. — Hertius,  de  Collisiane  Legum. — 
P.  and  J.  Voet. — Rodenburgh,  De  Jure  Conjugum. — 
M.  Froland,  Mimaires,  tfc. — L.  BouUenois,  TrcAii  de 
la  PersannaUtij  ^c. — A.  Huber,  Prtelect. — Van  der 
Keessel,  Thes.  Sel. — ^D.  P.  Stockmans,  Decis.  Brabant. 
And  eq)ecially  to  th^  treatise  of  M.  BouUenois. 
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CHAPTER   II. 


DOMICILE. 

The  law  of  domicile. — Its  influence. — ^Domicile  of  birth  or  origin. — By  ope- 
ration of  law. — ^As  of  the  wife  on  her  marriage. — ^The  domicile  of 
children. — ^Persons  bom  at  sea,  or  on  a  journey  — Domicile  of  choice. — 
Presumptions  in  favour  of  domicile  of  origin. — Change  of  domicile. — 
Definitions  of  domicile. — ^How  new  domicile  acquired. — ^Abandonment 
of  acquired,  but  no  new  domicile  fixed. — Domicile  in  respect  of  ac- 
ceptance of  ofidce. — ^What  ofilces  necessarily  affect  a  change. — Code 
CivU. 

The  law  of  the  place  of  the  domicile  prevails  to  so 
great  an  extent  in  determining,  not  only  the  status,  ca- 
pacities, and  rights  of  persons,  but  the  title  to  moveable, 
or  personal  property,  that  it  is  necessary  to  ascertain 
what  constitutes  the  domicile,  how  it  is  acquired,  and 
how  it  may  be  changed. 

There  is  a  domicile  which  has  relation  to  the  exer- 
cise of  political  rights,  and  is  called  the  political  do- 
micile. There  is  a  domicile,  which  may  be  the  founda- 
tion of  jurisdiction,  in  consequence  of  a  temporary 
residence,  and  called  the  forensic  domicile  ;  or  it  may 
be  part  of  an  agreement,  that  a  certain  place  shall  be 
considered  the  domicile,  for  the  purpose  of  enforcing 
its  execution,  by  the  institution  of  legal  proceedings. 

It  is  not  proposed,  at  present,  to  consider  domicile 
in  either  of  these  acceptations,  but  the  subject  of  this 
chapter  is  that  domicile  acquired  by  a  residence  in  a 
place,  under  such  circumstances,  as  to  its  origin  or  con- 
tinuance, that  the  numerous  civil  rights  of  the  person 
are  determined  by  the  law  of  that  place.  This  is  called 
the  civil  domicile. 


DOMICILE.  33 

It  is  acquired  at  the  time  of  birth,  and  is  called  the 
natural,  or  paternal,  but  more  frequently,  and  more 
appropriately,  the  domicile  of  origin.  It  is  that  which 
a  child  receives  from  his  parents,  and  which  he  retains 
after  their  death,  until  he  has  made  choice  of  another 
domicile. 

It  is  also  acquired  by  operation  of  law,  as  the  ne- 
cessary consequence  of  some  act.  Of  this  description 
is  the  domicile  which  a  woman  acquires  on  her  mar- 
riage, because  she  then  passes  to  that  of  her  husband. 

It  is  acquired  by  the  voluntary  act  of  the  party,  as  when 
he  abandons  a  former,  and  selects  another  domicile. 

The  place  of  birth  constitutes  that  which  is  termed . 
the  domicile  raticme  originis.  This  may  not  be  the 
place  in  which  the  birth  actually  happened,  as  where 
the  mother  was  delivered  of  the  child  on  a  journey,  (a) 
The  domicile  of  origin  of  a  child  born  on  the  high 
seas,  is  the  domicile  of  his  parents,  (b) 

The  civil  law  regarded  those  bom  in  any  of  the  islands, 
as  natives  of  the  state  to  which  the  island  belonged. 

A  child  bom  in  wedlock  acquires  the  domicile  of 
his  father,  ''  Patris  originem  unusquisque  sequitur." 
But  an  illegitimate  child  acquires  that  of  his  mother, 
'^  Ejus,  qui  justum  patrem  non  habet,  prima  origo  a 
matre."  (c) 

Although  this  species  of  domicile  is  unchangeably 
fixed  by  the  place  of  birth,  yet  cases  arose  under  the 
civil  law,  where  the  place  of  birth  did  not  constitute 
that  domicile.  Thus,  the  manumitted  person  was  deemed 
to  have  acquired  the  domicile  of  him  who  had  granted 
the  act  of  manumission,  (d) 


(a)  Maschard.  De  Prob.  Conclus.  1147>  n.  5.  Christinseus,  torn.  5.  Decis.  33 
Somerville  v.  SomerviUe,  5  Yes.  787.  Voet,  lib.  5,  tit.  1,  De  Jud.  91»  torn.  2, 
p.  40.  (6)  Vattel,  Ub.  1,  §  216. 

(c)  CJod.  lib.  10,  tit.  31, 1.  36.  Cochin,  GEuvres,  torn.  6,  p.  5.  Scrim- 
shire  V.  Scrimshire,  2  Hagg.  Cons.  Rep.  405.      1  Boullenois,  Obs.  4,  p.  53. 

id)  Dig.  lib.  50,  tit.  1, 1.  27.      Voet,  ad  Pand.  lib.  5,  tit.  1,  n.  96. 
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The  presumption  of  law  is,  that  the  domicile  of  origin 
is  retained,  unless  the  change  is  proved.  The  burthen 
of  proving  the  change  is  cast  on  him  who  alleges  it.  (a) 

The  domicile  of  origin  prevails,  until  the  party  has 
not  only  acquired  another,  but  has  manifested,  and 
carried  into  execution,  an  intention  of  abandoning  his 
former  domicile,  and  acquiring  another  as  his  sole  do- 
micile, (b) 

It  has  been  said,  *'  si  quis  domicilio  relicto  navigat, 
vel  iter  faciat  quserens,  quo  se  conferat,  atque  ubi  consti- 
tuat :  hunc  puto  sine  domicilio  esse."  (c)  It  is,  how- 
ever, more  consistent  with  established  principles,  to 
consider  that  the  domicile  of  origin  would,  in  such 
case,  be  retained.  Thus,  when  the  domicile  of  origin 
having  been  actually  quitted,  and  a  new  domicile  ac- 
quired, but  the  latter  also  abandoned,  with  an  intention 
of  settling  in  another  place,  if  the  person  found  it  suited 
his  health,  and  if  it  did  not,  of  returning  to  his  domicile 
of  origin,  and  the  person  died  before  he  had  decided 
on  that  place,  his  domicile  was  held  to  be  that  of  his 
origin,  (d) 

In  1793,  David  Lauder,  a  native  of  Scotland,  went 
to  the  island  of  St.  Vincent,  under  indenture,  to  follow 
his  trade  as  a  carpenter,  leaving  his  wife,  Jane  Colville, 
with  her  relations  at  Leith.  He  remained  at  St.  Vincent 
till  July  21st,  1797,  where  he  thus  wrote  to  his  father, 
William  Lauder : — *^  As  I  never  loved  the  West  Indies, 
and  as  my  health  is  very  much  hurt  by  a  long  conti- 
nuance in  it,  I  have  determined  to  go  off  to  America,  in 
a  ship  that  sails  from  this  in  a  few  days,  hoping  my 
health  may  be  re-established  by  a  change  of  climate. 

(a)  Carpz.  Respons.  lib.  2,  tit.  2.  Resp.  21,  n.  14,  p.  234.    Voet>ad  Pand. 
lib.  5,  tit.  1,  n.  99. 

(b)  Som.  V.  Som.  5  Ves.  7S7,  and  the  authorities  in  the  preceding  note. 

(c)  Dig.  lib.  50,  tit.  1, 1. 27,  §.2.    Domat.  Public  Law,  b.  1,  tit.  16,  art.  9. 
id)  Carpz.  Respons.  lib.  6,  tit.  4.    Res.  40,  n.  2  and  3,  p.  98.       Jennison 

V,  Hapgood,  10  Pick.  Rep.  277.    Cochin,  (Euvres,  torn.  5,  pp.  6,  6.     Morr. 
Diet.  Decis.  App.  p.  1,  tit.  Succession. 
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If  I  do  not  succeed  in  my  wishes,  I  will  return  to  my 
native  country." 

He  sailed  to  New  York  soon  after,  and  remained  there 
till  the  spring  of  1798,  when  he  went  to  Canada,  where 
he  was  drowned  in  the  following  September.  It  ap- 
peared from  some  jottings  in  his  possession,  that  he 
meant  to  have  returned  to  Scotland  in  a  few  months. 
It  was  decided,  that  although  whilst  the  deceased  was 
in  St.  Vincent,  his  succession  would  have  been  regulated 
by  the  law  of  England,  yet,  that  after  leaving  that 
island,  he  must,  in  the  whole  circumstances,  be  consi- 
dered as  in  transitu  to  Scotland. 

The  wife,  by  her  marriage,  even  before  she  leaves  her 
residence,  acquires  the  domicile  of  her  husband ;  and  no 
longer  retains thatof  her  origin,  unless  the  husbandshould 
deliberately  fix  his  domicile  in  the  place  of  her  original 
domicile,  (a)  In  the  latter  case,  the  jus  arigims  of  the 
wife  would  be  neither  extinguished,  nor  suspended ;  and 
on  the  death  of  her  husband,  she  would  retain  it,  until 
a  second  marriage,  or  until  the  relation  of  husband  and 
wife  having  ceased,  she  had,  in  &ct,  made  choice  of 
another  domicile,  (b) 

The  wife  retains  the  domicile  of  her  husband,  even 
after  the  relationship  is  dissolved  by  the  death  of  the 
husband,  until  she  makes  choice  of,  and  establishes 
another  domicile,  or  remarries,  (b) 

The  woman  acquires  the  domicile  of  her  husband 
only  when  the  marriage  is  lawful,  and  has  actualh' 
taken  place ;  for  if  there  be  no  lawful  marriage,  or  if 
the  woman  be  only  betrothed,  she  retains  her  own  do- 
micile, (c) 

(a)  Lauterbach,  de  Domicil.  c.  3,  §.  73.    Leyser,  Medit.  ad  Pand.  Sp.  72. 

(d)  Voety  lib.  5,  tit.  1,  De  Jud.  n.  95.  Hugo  Grotius,  Respons.  Jurisc. 
HoU.  par.  3,  vol.  2.  Cons.  186.  Neostad.  Cur.  Holl.  Decis.  6.  Zanger.  de 
Except,  par.  2,  c.  1,  n.  99.    Voet,  lib.  6,  tit.  1,  n.  96. 

Cc)  Voet,  lib.  6,  tit.  1,  De  Jud.  n.  95.  Zanger.  de  Except,  par.  2,  c.  1, 
n.  56,  et  acq.     Struv.  ad  Pand.  same  tit.  n.  28. 

n  2 
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The  presumption  in  favour  of  the  domicile  of  origin 
exists  only  when  it  is  doubtful  whether  any  other  place 
has  been  chosen  as  that  of  a  permanent  or  principal  re- 
sidence. It  is  repelled,  when  it  clearly  appears  that  all 
connexion  with  it  has  ceased,  and  the  person's  esta- 
blishment has  been  formed  in  some  other  place.  The 
latter  is  the  domicile  of  choice. 

In  the  case  of  Balfour  and  Scott,  it  appeared  that 
Mr.  Scott,  on  whose  domicile  the  question  arose,  had 
the  intention  of  completely  abandoning  his  domicile  in 
Scotland,  about  twelve  years  before  his  death.  His 
known  purpose  was  that  of  watching  the  funds,  in 
which  he  had  invested  his  property.  In  the  prosecution 
of  that  known  purpose,  he  broke  up  his  establishment, 
leaving  only  a  gardener;  he  only  went  two  or  three 
times  to  Scotland,  and  upon  those  occasions  never  re- 
sided at  his  own  house,  but  was  a  visitor  with  his  friends, 
and  for  the  latter  part  of  his  life  he  never  went  to  Scot- 
land ;  he  had  clearly  chosen  a  different  domicile,  which 
completely  did  away  the  domicilium  originis.  It  was  de- 
cided by  the  House  of  Lords  that  the  latter  domicile  had 
been  abandoned,  (a) 

In  the  case  of  Sir  Charles  Douglas,  the  circumstances 
were  these: — He  left  Scotland  in  1741,  at  the  age  of 
twelve,  with  a  view  to  enter  into  the  navy.  From  that 
time  to  his  death,  he  was  in  Scotland  only  four  times,  1st, 
as  captain  of  a  frigate ;  2dly,  to  introduce  his  wife  to  his 
friends,  on  which  occasion  he  staid  about  a  year ;  3dly, 
upon  a  visit ;  and  4thly,  when,  being  appointed  to  a 
command  upon  the  Hali&x  station,  he  went  in  the  mail 
coach  to  Scotland,  and  died  there  in  1789.  He  was  not 
for  a  day  resident  there  in  any  house  of  his  own,  nor  as 
a  resident.  He  had  no  estate  there — no  mansion  house. 
There  was  nothing  but  the  circumstances  of  his  birth, 
and  his  death,  and  upon  those  circumstances,  and  be- 

(a)  In  the  House  of  Lords,  11th  April  1793,  cited  in  Somerville  v.  Somer- 
TiUc,  5  Ves.  jun.  757. 
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cause  he  had  an  occasional  domicile  there,  the  court  of 
session  determined  that  he  was  domiciled  in  Scotland- 
He  married  in  Holland,  and  had  a  sort  of  establishment 
there;  he  commanded  the  Russian  navy  for  about  a 
year,  and  was  afterwards  in  the  Dutch  service.  He  had 
no  fixed  residence  in  England  till  1776,  when  he  took  a 
house  at  Gosport,  where  he  lived  as  his  home  when  on 
shore ;  that  was  the  only  residence  he  had  in  the  British 
dominions.  Whenever  he  went  on  service,  he  left  his  wife 
and  family  there,  and  he  always  returned  to  that  place ; 
his  third  wife  was  a  native  of  Gosport.  In  his  will  he 
spoke  of  his  dwelling-house  at  Gosport.  Under  these 
circumstances,  the  cause  came  before  the  House  of  Lords ; 
the  Lords  considered  the  circumstance  of  his  death  in 
Scotland,  going  there  only  for  a  few  days,  as  nothing. 

The  Lord  Chancellor  expressed  himself  to  the 
following  effect : — "  The  reasons  assigned  in  support 
of  the  decision  of  the  court  of  session  are  by  no 
means  satisfactory ;  his  dying  in  Scotland  is  nothing, 
for  it  is  quite  clear  the  purpose  of  going  there  was 
temporary  and  limited  —  nothing  like  an  intention 
of  having  a  settled  habitation  there.  The  interlocutor 
says,  he  had  an  occasional  domicile  there;  but  the 
question  never  depends  upon  an  occasional  domicile ;  the 
question  is.  What  was  the  general  habit  of  his  life  ?  It  is 
difficult  to  suppose  a  case  of  exact  balance.  Birth  af- 
fords some  argument,  and  might  turn  the  scale,  if  alL 
the  other  circumstances  were  in  equilibrio ;  but  it  is  clear 
in  this  case,  his  circumstances,  his  hopes^  and  some- 
times his  necessities,  fixed  him  in  England.  His  taste 
might  fix  him  at  Gosport,  in  the  neighbourhood  of  a 
yard :  a  place  also  convenient  to  him  in  the  pursuit  of 
his  profession.  Upon  his  visit  to  Scotland,  by  a  letter, 
he  guarded  his  sister  against  the  hope  of  his  settling 
there."  The  Master  of  the  Rolls,  in  delivering  judg- 
ment in  the  case  of  Somerville  v.  Somerville,  observes, 
**  the  words  of  the  civil  law,  larem  rerumque  ac  fortu- 
nanan  summam ,  cannot  be  translated  better  than  by  the 
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expression  of  that  letter,  that  he  had  no  thoughts  of 
setting  up  his  tabernacle  there ;  it  meant  the  main  es- 
tablishment." And  he  proceeds  with  the  judgment  of 
the  Lord  Chancellor  in  Sir  Charles  Douglas's  case, 
who  alluded  to  the  will  of  Sir  Charles  Douglas, 
which  would  be  totally  subverted,  by  considering  him 
domiciled  in  Scotland.  ^^  If  Sir  Charles  Douglas  had 
died  in  the  Russian  or  Dutch  service,  his  property 
must  have  been  distributed  according  to  the  law  of 
Russia  or  Holland,  for  he  had  made  himself  a  subject 
of  those  countries,  and  by  his  establishment  there,  had 
lost  his  establishment  in  Scotland ;  his  original  domicile 
having  been  abandoned,  when  he  afterwards  entered 
into  the  services  of  this  country,  he  became  domiciled 
here,  as  a  Russian  or  Dutchman  would  on  entering  into 
our  service."  (a) 

William,  Marquis  of  Annandale,  lived  in  Scotland,  in 
the  house  of  his  first  lady,  which,  after  her  death, 
passed  into  the  Hopetown  family ;  he  was  one  of  the 
sixteen  peers.  After  his  second  marriage,  he  never  re- 
turned to  Scotland,  but  he  resided  in  England,  and 
died  at  Bath.  Marquis  George  was  bom  and  educated 
in  England ;  his  visits  to  Scotland,  during  a  period  when 
there  were  great  doubts  of  the  sanity  of  his  mind,  were 
made  as  to  a  country,  where  he  had  no  home.  The 
only  evidence  was,  that  he  stamped  with  his  foot  upon 
the  ground  there,  and  said,  "  Here  I  build  my  house." 
It  was  decided  by  the  House  of  Lords  that  there  was  no 
foundation  for  considering  that  Marquis  George  was 
domiciled  in  Scotland,  (b) 

The  domicile  of  choice  being  that  which  the  person 
himself  establishes,  it  can  only  be  acquired  by  him  who 
is  sui  juris.  It  cannot,  therefore,  be  acquired  by  a 
lunatic  or  minor,  (c) 

The  domicile  of  the  father,  or  of  the  mother,  being 

(a)  Ommaney  v.  Bingham,  before  the  House  of  Lords,  March  18,  1796. 

(6)  Bempde  v.  Johnstone,  3  Ves.  198. 

(c)  Voet,  lib.  5,  tit.  I,  n.  100.    Pothier,  Introd.  aux  Coutumes,  3. 
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a  widow,  is  that  of  the  child,  and  a  change  by  either  of 
those  parents  of  their  former  domicile,  would  neces- 
sarily operate  as  a  change  of  the  child's  domicile.  It 
is,  however,  only  during  the  mother's  widowhood  that 
she  could  change  the  domicile  of  her  infant.  The 
domicile  which  she  acquired  on  her  second  marriage 
would  not  become  that  of  the  infant,  but  his  domicile 
would  continue  to  be  that  which  the  mother  possessed 
previously  to  her  second  marriage,  (a) 

The  power  which  the  parent  thus  possesses,  of  chang- 
ing the  domicile  of  his  child,  is  assimilated  by  writers 
to  that  which  the  guardian  of  an  infant  possesses,  of 
binding  him  by  contracts,  entered  into  by  him  on  behalf 
of  the  infant.  But  this  power,  it  is  said,  must  be  exer- 
cised by  the  parent  bond  fide.  If  he  changed  the  do- 
micile of  the  child,  who  was  sick,  with  no  other  appa- 
rent object  than  that  of  removing  him  from  a  place  in 
which,  according  to  the  law  of  succession  there  prevail- 
ing, the  parent  would  not  succeed  to  the  child's  estate,  to 
another  place,  which  admitted  the  parent  to  such  succes- 
sion, the  removal  would  be  deemed  a  fraud  on  the  rights 
of  those  who  would  have  succeeded,  if  no  such  removal 
had  taken  place,  and  would  not  be  allowed  to  prevail. 
But  if  the  health  of  the  child  was  such,  as  to  afford  no 
expectation  of  his  death,  or  if  there  was  any  reasonable 
motive  for  the  removal,  or,  indeed,  if  the  child  had  at- 
tained an  age,  when,  by  the  law  of  th«  place  of  his  domi- 
cile, he  had  the  power  of  making  a  testament,  in  which 
latter  case  there  could  be  no  ground  for  presuming  any 
interested  motive  on  the  part  of  the  parent  in  changing 
his  domicile,  the  removal  could  not  be  impeached,  (ft) 

(a)  Voet,  lib.  5,  tit.  1,  De  Jud.  n.  100.      2  Hagg.  Cons.  Rep.  406,  Scrim- 
shire  9.  Scrimshire. 

(6)  Rodenburgh,  De  Jur.  Statut.  Diversis,  p.  60»  tit.  2,  c.  1,  n.  6>  c.  2,  n.  3. 
Somerden,  De  Jure  Noverc.  c.  5,  p.  1,  n.  8.  Voet,  lib.  5,  tit.  l,  De  J  ud 
n.  100.  Bynkersboek,  Qusest.  Jur.  Priv.  lib.  1,  c.  16.  Denisart,  tit.  Do- 
micile, §  9,  14,  37.  Pothier,  Coutumes  d'Orleans,  pp.  6-8.  Introd.  G^n. 
c.  1,  §  1,  n.  16-20.  Code  Civil,  liv.l,  tit.  3,  art.  108.  Potinger  r.  Wight- 
man,  3  Mer.  Rep.  ^1, 
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The  change  by  the  husband  of  his  domicile,  either  of 
origin,  or  of  that  which  was  his  domicile  at  the  time  of 
his  marriage,  will  necessarily  operate  as  a  change  of  that 
of  the  wife ;  and  indeed  it  has  been  said,  that  a  contract 
by  the  husband  that  he  would  not  change  his  domicile, 
without  the  consent  of  his  wife,  was  void  ;  but  there  is 
no  reason  why  it  may  not  be  made  the  subject  of  a 
special  contract,  that  the  wife  should  not  be  prejudiced 
in  her  rights  by  a  change  of  the  husband's  domicile,  (a) 

The  domicile  of  origin  may  be  abandoned,  and  an- 
other domicile  acquired,  and  that  which  has  been 
acquired  may  again  be  changed.  The  presumption  of 
law  is  against  the  change  of  domicile,  and  the  burthen 
of  proving  the  change  rests  on  the  party  who  alleges 
it.  (6) 

The  nature  of  the  circumstances  which  aiford  sufficient 
proof  of  an  abandonment  of  a  former,  and  of  the  acquisi- 
tion of  another  domicile,  may  be  collected  from  the  ad- 
mitted definitions  of  domicile. 

It  is  defined  to  be  the  place  in  which  the  person 
'^  larem  rerumque  ac  fortunarum  summam  constituit, 
unde  rursus  non  sit  discessurus,  si  nihil  avocet;  unde 
cum  profectus  est,  peregrinari  videtur ;  quod  si  rediit 
peregrinari  jam  destitit."  (c) 

^^  Si  quis  negotia  sua  non  in  colonia,  sed  in  municipio 
semper  agit,  in  illo  vendit,  emit,  contrahit,  eo  in  foro, 
balneo,  spectaculis  utitur ;  ibi  festos  dies  celebrat,  om- 
nibus denique  municipii  commodis,  nuUis  coloniarum 
fruitur :  ibi  magis  habere  domicilium,  quam  ubi  colendi 
causa  diversatur.  (d) 


{a)  Voety  lib.  5,  tit.  1,  De  Jud.  n.  101.  Gomez  Varias.  Resol.  torn.  2 
c.  10,  n.  7.  Rodenb.  De  Jur.  Ck>njug.  para  alt.  tit.  4,  c.  1,  §  1.  A.  A. 
Wescl,  De  Connub.  Bon.  80 — 108. 

(b)  Maschard.  De  Probat.  par.  2,  Conclus.  533,  n.  1.  Christinxus,  torn.  5, 
Decis.  21,  n.  12.  Voet,  De  Jud.  lib.  5,  tit.  1,  n.  93.  Struv.  ad  Pand.  12, 
n.  IQ.     Pothier,  Introd.  G^n^rale  auz  Coutumes,  c.  1,  §  2,  n.  20. 

(c)  Cod.  lib.  10,  tit.  39, 1.  7-     Perez,  ad  Cod.  p.  739. 
(rf)  Dig.  lib.  50,  tit.  1, 1. 27,  §  1. 
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Again,  "  Ubi  quisque  sedes  et  tabulas  haberet,  sua- 
rumque  rerum  constitutionem  fecisset.  (a)  According 
to  Pothier,  **  C'est  le  lieu  ou  une  personne  a  etabli  le 
si^ge  principal  de  sa  demeure  et  de  ses  affaires.'*  (b) 
The  definition  of  the  Code  Civil,  *'  Est  au  lieu  ou  il 
a  son  principal  ^tablissement."  (c) 

**  En  effet,  quoique  rhomme  soit  ne  pour  se  mouvoir 
et  parcourir  cette  terre  que  Dieu  lui  a  donnee,  il  n'est 
pas  fait  pour  demeurer  dans  tons  les  lieux  que  la  neces- 
sitie  Toblige  de  parcourir ;  il  faut  necessairement  qu'il  y 
ait  un  lieu  de  repos,  un  lieu  de  choix  et  de  predilec- 
tion, un  lieu  de  society,  un  lieu  ou  il  puisse  jouir  avec  sa 
famille  des  avants^es  de  ses  travaux  et  de  ses  peines  : 
ce  lieu  est  celui  que  nous  appellons  domicile,  et  ou 
rhomme  adhere  par  une  sorte  de  fiction,  n'est-ce  pas  en 
effet  adherer  en  quelque  maniere  dans  un  lieu  que  d'y 
etre  dans  un  esprit  de  permanence  et  d^habitation  or- 
dinaire." (rf) 

This  domicile  is  acquired  '*  par  le  concours  de  la 
volonte  et  du  fiut ;"  (c)  animo  et  facto  y  that  is,  by  actual 
residence  in  the  place,  with  the  intention  that  the  place 
thus  chosen  should  be  his  principal  and  permanent  re- 
sidence, the  seat  of  his  fortune,  his  family,  and  his  pur- 
suits in  life.  A  new  domicile  cannot  be  acquired  by 
intention  alone  :  "  Domicilium  re  et  facto  transfertur 
non  nuda  contestatione ;"  (f)  but  having  been  once 
acquired,  it  may  be  retained  by  intention,  without  actual 
residence.  Neither  can  it  be  acquired  by  residence 
alone,  however  long,  without  that  intention.  But,  on 
the  other  hand,  a  domicile  maybe  acquired  by  residence 
for  a  single  day,  if  that  intention  be  clearly  established. 
*^  Uno  solo  die  constituitur  domicilium,  si  de  voluntate 


(a)  Dig.  lib.  50,  tit.  16,  f.  203.    Zang.  de  Except.,  par.  2,  c.  1,  n.  15. 

(b)  Pothier,  Introd.  G^n.  aux  Cout.  p.  4. 

(c)  Art.  103.  {d)  L.  Boullenois,  Trait^  des  Statuts,  Obs.  32,  p.  40. 
(e)  Pothier,  Introd.  Gen.  aux  Cout.  p.  4.         D'Argentre,  Cout.  art.  449. 

TouUier,  liv.  1,  tit.  3,  n.  371.  (/)  Dig.  lib.  50,  tit.  1.  c.  20. 
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appareat/'  (a)  But  the  removal,  if  it  be  only  for  some 
particular  purpose,  which  is  expected  to  be  only  of  a 
temporary  nature,  or  in  the  exercise  of  some  particular 
profession,  office,  or  calling,  which  does  not  contemplate 
an  absence  from  the  former  domicile  for  an  indefinite 
and  uncertain  period,  is  not  a  change  of  the  former 
domicile,  (b) 

It  is  difficult  to  lay  down  any  rule  which  does  not 
admit  of  some  qualification.  A  resort  to,  and  residence 
in,  a  foreign  country,  for  the  purpose  of  carrying  on 
trade  there,  may,  from  the  frequency  with  which  the 
person  visits  and  returns  from  thence,  exclude  the  pre- 
sumption of  an  intention  to  establish  a  peimanent  resi- 
dence there.  He  may  have  left  his  wife  and  children 
in  the  place  of  his  former  domicile,  or  all  his  arrange- 
ments regarding  his  residence  may  be  made  exclusively 
with  reference  to,  and  as  connected  with,  the  prosecu- 
tion of  his  commercial  pursuit ;  he  may  have  remitted 
all  his  money  to  the  place  of  his  former  domicile.  These, 
or  any  other  circumstances,  from  which  it  might  be 
inferred  that  his  residence  was  only  temporary,  and  that 
he  contemplated  a  return  to  his  former  domicile,  exclude 
the  inference  that  he  had  taken  up  a  new,  and  aban- 
doned his  former  domicile. 

Cornelius  Van  Leeuwen,  bom  a  citizen  of  Utrecht,  of 
which  place  his  father  and  mother  were  also  citizens, 
was,  at  the  age  of  fourteen,  sent  to  Spain,  to  be  in- 
structed in  commerce,  and  the  office  of  a  factor,  where 
he  remained  ten  years,  without,  however,  taking  a 
house,  or  forming  any  domestic  establishment,  but 
merely  boarding  and  lodging.  On  his  return  from 
Spain,  he  had,  in  order  to  preserve  his  right  of  citi- 
zenship at  Utrecht,  taken  a  room  there,  and  kept  up 

(a)  Pothier,  Introd.  G^n^ral  anx  Coutumes,  torn.  10,  p.  2.     Denisart, 
Domicile,  §  1,  p.  2.    D'Argentr^,  art.  449. 

(b)  Someren,  De  Reprsesentatione,  c.  3,  n,  13.      Respons.  Jurisc.  Holl. 
par.  5,  consil.  85,  et  par.  3,  vol.  2,  consil.  138,  n.  24,  et  seq. 
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fire  and  light,  as  required  by  the  custom.  He  after- 
wards died  intestate  at  Amsterdam,  but  his  body  was 
removed  to  Utrecht,  and  interred  there. 

De  Witt  was  of  opinion,  in  which  four  other  advo- 
cates concurred,  that  Van  Leeuwen  must  be  considered 
to  have  had  his  domicile  at  Utrecht,  and  to  have  only 
peregrinated  to  Amsterdam  for  the  sake  of  trade.  This 
opinion  is  referred  to  by  Voet.  (a) 

The  place  of  residence  is,  primd  facie ^  the  domicile, 
unless  there  be  some  motive  for  that  residence,  not  in- 
consistent with  a  clearly  established  intention  to  retain 
a  permanent  residence  in  another  place.  When  the 
residence  in  the  East  or  West  Indies,  or  in  any  other 
place,  is  attended  with  any  of  the  circumstances  which 
indicate  an  intention  to  settle  there  ;  or  if  there  is  an 
absence  of  those  which  indicate  an  intention  to  retain 
the  former  domicile,  there  can  be  no  reason  for  allowing 
the  object  of  the  residence  to  induce  a  different  conclu- 
sion than  that  which  would  result  from  them  if  no  such 
object  had  existed. 

Major  Bruce  left  Scotland  in  his  early  years;  he 
went  to  India,  returned  to  England,  and  remained  there 
for  two  years,  without  so  much  as  visiting  Scotland. 
He  then  again  went  to  India,  and  lived  there  sixteen 
years,  and  died.  Although  it  was  said  he  meant  to 
return  to  his  native  country,  to  change  his  domicile ; 
yet,  having  died  before  he  actually  had  changed  it,  his 
domicile  was  decided  to  have  been  in  India,  (b) 

Dr.  Munroe  was  bom  in  Scotland,  and  educated  there 
to  the  profession  of  a  surgeon ;  at  the  age  of  nineteen 
he  went  out  to  Calcutta  to  practise,  and  in  1771,  was 
appointed  assistant  surgeon  to  a  regiment  in  the  East 

(a)  Voet,  Ub.  5,  tit.  1,  §  98.  Carpz.  Reap.  Jur.  Elect,  lib.  6,  tit  4 ;  Reap. 
38,  n.  14.  Carpz.  Jurisp.  Forens.  Ded.  Def.  13,  n.  4 ;  Respons.  Juris.  HoU. 
par.  5,  CoBM.  85,  et  par.  3,  v.  2,  Cons.  138,  n.  24,  et  seq.  Voet,  lib.  28, 

tit  18,  n.  34.  Appendix  to  the  Report  of  Odwin  and  Forbes,  by  Mr.  Henry. 

(6)  Brown's  Pari.  Cas.  V.  6,  p.  566.   2Bo8.&Pul.230.   Diet  Deci8.p.46l7. 
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India  Company's  service,  On  the  6th  of  May,  1789, 
he  was  appointed  full  surgeon  in  the  Company's  service. 
In  1811,  he  was  ranked  as  surgeon  in  His  Majesty's 
service,  but  it  was  only  local  rank.  He  was  married 
in  India,  in  the  year  1797.  On  the  16th  of  March, 
1813,  he  made  his  will,  and  added  a  codicil  thereto  on 
the  22nd  of  September,  1814.  He  left  India  on  the  2nd 
of  January,  1815,  with  a  determination,  as  it  was  con- 
tended appeared  from  his  letters  written  from  India,  to 
spend  the  rest  of  his  days  in  Scotland.  He  arrived  in 
England  on  the  15th  day  of  the  following  June,  where 
he  took  a  house,  but  in  consequence  of  his  ill  health,  he 
became  undetermined  whether  he  should  continue  to 
reside  in  England,  or  spend  his  days  in  Scotland.  In 
July,  1816,  he  went  on  a  visit  to  Scotland,  and  died  at 
Sir  Robert  Rawley's  seat  there,  on  the  8th  of  August 
following.  Not  having  disposed  by  his  will  of  a  very 
considerable  part  of  his  personal  estate,  the  question 
arose,  whether  he  was  at  his  death  to  be  considered  as 
domiciled  in  Scotland,  or  whether  his  domicile  in  India 
still  continued.  The  learned  judge,  after  laying  down 
principles  of  law  applicable  to  the  question,  thus  states 
the  result  of  the  conflicting  evidence,  and  as  the  ground 
of  his  judgment : 

*  *  It  may  be  represented  as  the  certain  fact  here,  that 
when  this  gentleman  left  England,  on  his  visit  to  Scot- 
land, he  had  formed  no  settled  purpose  of  permanent 
residence,  there  or  elsewhere.  That  he  meant  to  re- 
main a  few  months  only  in  Scotland,  and  to  winter  in 
the  south  of  France,  and  with  this  fluctuation  of  mind 
on  the  subject  of  his  future  domicile,  he  was  surprised 
by  death,  at  the  house  of  a  relation  in  Scotland. 

"  I  am  of  opinion,  therefore,  that  Dr.  Munroe  acquired 
no  new  domicile  after  he  quitted  India,  and  that  his 
Indian  domicile  subsisted  at  his  death. "(a) 

In  the  case  of  Lauder  and  Colville,  which  has  been 

(a)  5  Mad.  Rep.  379. 
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cited  for  another  purpose,  it  seems  to  have  been  taken 
for  granted  that  the  domicile  would  have  been  in  St. 
Vincent,  if  the  deceased  had  not  left  that  island,  and  that 
in  that  event  there  would  have  been  no  ground  for  con- 
sidering that  he  had  retained  his  domicile  in  Scotland. 

Cases  sometimes  occur,  in  which  a  person  is  possessed 
of  establishments  in  two  places,  in  each  of  which  he 
resides.  It  then  becomes  necessary,  in  order  to  deter- 
mine which  is  his  real  domicile,  to  examine  the  circum- 
stances, with  the  view  of  discovering  to  which  of  these 
places  he  had  given  the  preference ;  or  rather,  which 
of  them  was  regarded  by  himself  as  his  more  per- 
manent establishment.  The  place  in  which  he  was 
bom  will  be  an  important  and  predominant  circum- 
stance, only  as  it  is  so  in  the  estimation  of  the  party 
himself.  *^  Si  quis  instructus  sit  duobus  locis  aequa- 
liter,  neque  hie,  quam  illic,  minus  frequenter  commo- 
retur;  ubi  domicilium  habeat,  existimatione  animi  est 
accipiendum. "  (a) 

The  Marquis  de  Gassion  was  bom  in  Bearne,  where 
he  had  his  domicile  of  origin.  He  afterwards  resided  a 
long  time  in  Paris,  and  he  had  also  a  residence  at  Pau, 
where  he  made  his  will,  by  which  he  instituted,  as  his 
universal  heir,  his  eldest  daughter,  the  Countess  de 
Peyre.  He  died  at  Pau,  on  the  20th  of  May,  1746. 
It  was  admitted  that  his  domicile  of  origin  was  at  Bearne, 
but  the  question  was,  whether  his  residence  at  Paris 
was  his  real  domicile.  It  appeared  that  he  had  himself 
married  there,  that  the  marriages  of  his  children  took 
place  there,  and  his  description  of  himself,  in  a  power 
af  attorney  which  he  executed,  was  '^  de  present  a  Pau, 
mais  demeurant  a  Paris." 

The  facts  of  his  having  made  his  will  at  Pau,  and  of 
his  having  died  there,  were  not  of  themselves  sufficient 
to  indicate  a  change  of  domicile,  whilst  the  other  cir- 

(a)  Math.  Panem.  Balg.  p.  2,  n.  59.       Dig.  lib.  50,  tit.  1, 1. 27,  §  2. 
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cumstances  which  have  been  mentioned,  proved  his  do- 
micile to  have  been,  fcucto  et  ardmOy  in  Paris,  (a) 

But  in  the  absence  of  any  circumstances  which  give 
to  the  residence  in  another  place  than  that  of  the  domi- 
cile of  origin,  a  predominant  character  of  permanence, 
if  a  cause  can  be  assigned  for  an  establishment  in  the 
former,  whilst  none  can  be  assigned  for  keeping  it  up  in 
the  place  of  his  domicile  of  origin,  but  the  desire  and 
intention  to  retain  that  domicile,  the  domicile  of  origin 
must  prevail.    This  was  the  case  of  Lord  Somerville. 

The  father  of  Lord  Somerville  was  a  Scotchman :  the 
latter,  at  the  age  of  nine  or  ten  years,  was  sent  to  Eng- 
land, for  his  education.  During  his  continuance  in  the 
military  profession  it  was  not  contended  that  he  had 
acquired  any  other  domicile  than  he  had  previously 
possessed.  He  came  to  London,  and  manifested  an  in- 
tention to  reside  a  considerable  part  of  the  year  in 
London,  and  also  to  keep  up  his  establishment  in  Scot- 
land, and  to  spend,  as  nearly  as  possible,  half  of  the 
year  in  each  kingdom.  It  was  decided  that  Lord  So- 
merville was  a  Scotchman  upon  his  birth,  and  continued 
so  to  the  end  of  his  days ;  that  he  never  ceased  to  be  so, 
never  having  abandoned  his  Scotch  domicile,  nor  esta- 
blished another.  (6) 

As  it  is  the  will  or  intention  of  the  party  which  alone 
determines  what  is  the  real  place  of  domicile  which  he 
has  chosen,  it  follows  that  a  former  domicile  is  not  aban- 
doned by  residence  in  another  place,  if  that  residence 
be  not  voluntarily  chosen.  Those  who  are  in  exile  or 
prison,  as  they  are  never  presumed  to  have  abandoned 
all  hope  of  return,  whatever  length  of  time  may  have 
elapsed  since  they  were  first  deprived  of  their  liberty, 
are  said  to  retain  their  former  domicile,  (c) 

(a)  Denisarty  tit.  Domicile  §  1.  Flaidoyeries,  fol.  12 — 22,  n.  26,  cot^3175. 

(6)  5  Ves.  750. 

(c)  Froland,  Mem.  sur  les  Statut.  par.  2,  c.  29,  n.  17.     Denisart,  tit.  Do- 
micile, §1,  tom6»  p.  652.        D'Argentr^,  art.  449>  D.»  p.  1550.     Arr6t 
Pari,  de  Paris,  4  Jail.  1685,  cited  by  Froland,  Mem.  par.  2,  c.  29. 
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The  acceptance  of  an  office,  or  service,  may  require 
the  person  to  remove  from  his  former  domicile,  and  to 
take  up  his  residence  in  some  other  place.  If  the  nature 
of  the  office,  or  service,  be  such,  as  to  render  his  abode  in 
the  latter  place  uncertain,  by  subjecting  him  to  be  re* 
moved  to  another  place,  it  would  not  be  consistent  with 
the  established  definitions  of  domicile,  to  regard  him  as 
having  acquired  a  domicile  in  the  latter  place,  and  to 
have  abandoned  his  former  domicile,  (a) 

William  Macdonald,  a  native  of  Scotland,  acquired  a 
considerable  plantation  in  Jamaica,  where  he  had  re- 
sided about  fifteen  years.  In  1779  he  was  appointed 
lieutenant  in  the  seventy-ninth  regiment  of  foot,  at  that 
time  quartered  in  the  island ;  he  also  obtained  the  com- 
mand of  a  fort  in  it.  In  1783,  he  obtained  leave  of  ab- 
sence for  a  year,  that  he  might  return  to  Scotland  for  the 
recovery  of  his  health.  He  died  a  few  months  after  his 
arrival.  The  seventy-ninth  regiment  was  by  this  time  re- 
duced. He  had  no  effects  in  Scotland,  and  his  only  pro- 
perty in  England  consisted  of  two  bills,  which  he  had 
transmitted  from  Jamaica,  before  he  left  it,  in  order,  as 
was  said,  to  purchase  various  articles  for  his  plantation. 

His  father  intromitted  with  the  funds  in  England. 
The  rights  of  the  parties  turned  upon  the  question, 
whether  William  Macdonald  had  his  domicile  in  Ja- 
maica or  in  Scotland.  It  was  offered  to  be  proved  that 
the  deceased  meant  to  have  returned  to  Jamaica,  if  his 
health  had  permitted,  and  that  he  had  no  intention  of 
residing  in  Scotland.  The  Lord  Ordinary  found  the 
succession  was  to  be  regulated  by  the  law  of  Scotland, 
in  respect  that  William  Macdonald  died  in  Scotland, 

(«)  Zanger.  da  £xcq>t.  par.  2,  cap.  1,  n.  26  and  n.  53,  Coler,  de  Procea 
Execut.  par.  2,  c.  1,  n.  34.  Voet,  lib.  5,  tit.  1.  n.  98.  Msevius,  ad  Jus. 
Labecena.  Quaeat.  prae.  Z,  n.  39.  Leeuwen,  Cens.  For.,  par.  1,  lib.  3,  c.  12, 
num.  ult.  StruY.  ad  Pand.  h.  t.,  num.  25,  in  med.  Respons.  Juris.  HoU. 
par.  1,  Cons.  294,  and  par.  3,  vol.  2,  Cons.  4,  5,  and  par.  4,  Cons.  271,  and 
par.  5,  Cons.  2,.  p.  21,  32.  Denisart,  tit.  Dom.  Froland,  Mem.  de  Statut. 
p.  2,  c.  19,  n.  17. 
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his  native  country,  where  he  had  resided  several  months 
before  his  death. 

A  re-claiming  petition  having  been  presented,  the 
court  was  of  opinion  that  the  domicile  of  William  M ac- 
donald  was  in  Scotlani^,  and  that  the  proof  offered  was 
incompetent,  and  therefore  unanimously  "  refused"  the 
petition,  without  answers. 

Some  of  the  judges  came  to  be  of  opinion  that  the 
domicile  of  the  deceased  was  in  Jamaica.  A  consider- 
able majority,  however,  remained  of  their  former  senti- 
ments. 

The  ground  of  this  decision  must  have  been,  that  his 
commission  in  the  army  necessarily  rendered  uncertain 
the  continuance  of  his  residence  in  Jamaica,  (a) 

If  the  office  or  employment  be  such  as  not  to  require 
permanent  residence,  or,  although  it  may  require  per- 
manent residence,  yet  if  it  be  held  only  during  pleasure, 
and  not  for  life,  and  consequently  the  person  may  at 
any  time  be  removed  from  it,  a  residence  in  the  place 
in  which  the  duties  of  the  employment  or  office  are 
to  be  discharged,  does  not,  of  itself  alone,  afford  a  pre- 
sumption that  the  former  domicile  is  abandoned. 

The  Sieur  Garengeau,  who  was  bom  in  Paris,  but 
had  died  in  Brittany,  at  ninety-four  years  of  i^e,  after 
having  been  director  of  the  fortifications  for  sixty-four 
years,  nine  years  at  Brest,  and  fifty-five  at  St.  Maloes, 
was  held  to  have  retained  his  former  domicile  at  Paris,  (b) 

A.,  bom  at  Amsterdam,  and  the  Dutch  consul  at 
Smyrna,  married  B.  at  Smyrna,  and  they  entered  into 
an  ante-nuptial  contract,  relative  to  their  respective 
property.  The  wife  afterwards  died,  leaving  two  chil- 
dren, and  without  having  made  any  disposition  of  her 
half  of  the  joint  property,  as  she  was  entitled  by  the 
settlement  to  have  done.     Shortly  after  her  death,  one 

(a)  Morr.  Dictionary  of  Decis,  vol.  6,  p.  4627,  tit.  Foreign. 
(i)  Plaidoyeries,  see  Denisart,  tit.  Domicile,  §  1.  fol.  182,  185,  n.  2, 
cote  2707. 
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of  the  children  died  at  Smyrna.  It  became  a  question , 
whether  the  law  of  Smyrna  or  of  Amsterdam  regulated  the 
title  to  the  wife's  share :  in  other  words,  whether  the  hus- 
band had  acquired  a  domicile  at  Smyrna,  or  retained 
his  domicile  at  Amsterdam.  The  opinion  given  on  this 
case  was, "  that  since  A.  was  bom  at  Amsterdam,  and  only 
resided  at  Smyrna,  in  the  service  of  government,  he 
must  be  considered  as  still  residing  at  Amsterdam  ; 
since  it  is  clear  in  law,  that  by  residence  in  a  foreign 
country,  under  a  commission,  especially  when  this  is 
only  for  some  years,  and  not  perpetual,  no  domicile  is 
contracted ;  the  reason  of  which  is  evident :  namely, 
that  to  the  constituting  of  a  fixed  domicile,  it  is  not 
sufficient  that  a  person  resides  in  this  or  in  that  place,  but 
that  he  must  have  the  intention  at  the  time,  of  making 
it  his  fixed  and  permanent  abode  during  his  life ;  ac- 
cording to  Voet,  ad  tit.  Dig.  de  Judidisy  et  uhi  quisqucy 
No.  97  et  98.  And  even  were  a  man  to  remain  ten  or 
more  years  in  a  place,  still  he  cannot  be  said  to  have  had 
there  his  fixed  domicile,so  longas  itwas  considered  by  him 
as  a  temporary  residence  (mansio  temporaria)^  as,  by  ex- 
ample, in  a  commission ;  whence  it  follows,  that  the  mar- 
riage celebrated  by  A.  at  Smyrna,  the  place  of  his  resi- 
dence, so  far  as  concerns  the  community  of  profit  and 
loss  during  this  marriage,  must  be  considered  as  having 
taken  place  at  Amsterdam,'*  (according  to  the  doctrine 
of  the  several  authors  therein  cited)  "  it  is  an  indis- 
putable rule,  that  a  wife  follows  the  dignity  of  the  do- 
micile, and  the  forum  of  her  husband,  according  to  the 
Lex  65jDig.  deJudidis,  et  uhi  quisque^ihaX  consul  A.must 
be  considered  as  yet  dwelling  at  Amsterdam,  his  birth- 
place, and  that  therefore  this  marriage  must  be  held  as 
contracted  according  to  the  custom  which  has  prevailed 
of  old  in  Holland.' '  (a) 

A  case  is  also  cited  from  the  Third  Hollandsche  Con- 

(o)  Nieuw  Nederland's  Advys  Boek,  vol.  1,  p.  165.     App.  to  the  Report 
of  Odwin  and  Forbes,  by  Mr.  Henry. 

VOL.  I.  E 
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sultatien^  Consult.  4,  from  which  it  appears  "  that  a  certain 
married  woman,  having  died  at  Utrecht,  while  residing 
there  with  her  husband,  a  Hollander  by  birth,  who  was 
the  Dutch  commissary  at  Munster,  must  be  considered 
as  having  died  in  Holland,  and,  therefore,  the  succes- 
sion in  her  goods  must  be  regulated  according  to  the 
custom  of  Holland."  Another  case  is  cited  from  the 
113th  Consult,  of  the  NederlancTs  Advys  Boek^  b.  3, 
p.  268,  from  which  it  appears  "  that  a  deputy  from  the 
province  of  Guelderland,  to  the  States  General,  having 
died  intestate  at  the  Hague,  after  several  years'  resi- 
dence there,  in  that  office,  was  not  understood  to  have 
lost  his  original  domicile  by  this  residence,  and  his  pro- 
perty was  divided  according  to  the  custom  of  Guelder- 
land. The  same  opinion  proceeds  to  state,  that  one  of 
the  children  of  this  marriage  having  died,  leaving  the 
said  A.  his  father,  surviving  him,  the  parent  is,  by  the 
law  of  Holland,  entitled  to  the  half  of  this  child's  share 
in  his  mother's  property;  nor  can  it  be  objected  that 
this  child  was  born  and  died  at  Smyrna,  since  this  child, 
according  to  law,  must  be  held  to  be  bom,  and  have  had 
his  fixed  domicile  at  the  birthplace  of  his  father,  namely, 
at  Amsterdam ;  according  to  Grotius,  in  his  Introduction 
to  the  Law  of  Holland^  b.  2,  part  26,  n.  4,  who  says,  that 
in  such  cases,  in  Holland,  is  followed  the  law  of  suc- 
cession of  the  place  where  the  deceased  child's  parents 
had  their  fixed  domicile ;  which,  in  this  case,  as  we  have 
seen,  was,  and  is  yet,  the  city  of  Amsterdam ;  for  this 
father  of  the  child  did  not  withdraw  himself  from  this 
city  of  his  own  will,  in  order  to  choose  another  domicile, 
but  only  on  account  of  his  office  and  commission ;  and 
in  this  case,  no  one,  however  residing  at  another  place, 
is  said  to  change  his  domicile." 

The  following  case  is  reported  by  Carpzovius,  as 
having  been  decided  on  appeal,  in  1658,  by  the  Senate, 
on  the  disputed  succession  to  the  personal  property  of 
Margaret  Justina,  the  wife  of  Ernest  Christopher  GUn- 
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tenroth.  He  was  domiciled  in  the  electorate  of  Saxony, 
where  he  married  the  deceased.  He  was  appointed  to 
the  office  of  Marshal  of  the  Palace  of  Holsatia,  where 
he  resided,  and  where  his  wife  died.  The  laws  of  suc- 
cession in  the  two  places  were  different.  It  was  not 
disputed  that  her  domicile  was  that  of  her  husband,  and 
the  question  was,  whether  he  had  acquired  another  do- 
micile in  Holsatia,  or  retained  that  of  his  origin  in 
Saxony.  He  executed  his  office  in  person,  and,  together 
with  his  family,  resided  in  a  house  given  him  by  the 
prince ;  but  it  was  decided  that  he  had  not,  either  by 
means  of  that  residence,  or  the  personal  exercise  of  his 
office,  abandoned  his  former  domicile  in  Saxony,  and 
acquired  a  new  domicile  in  Holsatia ;  that  his  connection 
¥rith,  and  residence  in  the  latter  place,  did  not  alone 
furnish  a  sufficient  ground  for  presuming  that  he  had  ac- 
quired his  domicile  in  it,  nisi  voluntas  et  animus  accesserit. 
Any  presumption  which  they  affi)rded,  was  repelled  by 
the  declarations  which  he  had  made  in  his  wife's  life-time, 
of  his  unwillingness  to  relinquish  his  domicile  in 
Saxony.  His  occupation  of  the  house  assigned  him  by 
the  prince,  could  have  no  greater  eflfect,  than  if  it  had 
been  purchased  by  himself,  and  which  would  have  been 
an  insufficient  ground,  unless  he  had  possessed  there 
the  greater  part  of  his  property.  His  appointment  to  the 
office  did  not  necessarily  imply  a  residence  for  any 
longer  period,  than  his  enjoyment  of  the  office,  whereas, 
to  constitute  it  his  domicile,  it  was  necessary  that  he 
should  have  taken  up  his  residence,  with  an  intention 
perpeiuo  ibidem  manendi,  (a) 

The  Sieur  Pigou  was  domiciled  in  Paris,  where  he 
resided  until  he  was  sixteen  years  of  age.  He  then 
went  into  the  army.  He  was  appointed  to  the  office  of 
contractor  of  duties  at  Guise,  on  the  17th  of  April,  1700, 
and  he  married  on  the  18th  of  June,  of  that  year.     In 

(a)  Carpz.  lib.  6,  tit.  4,  Resp.  38,  p.  90,  et  lib.  2,  tit.  2,  Resp.  21,  p.  234. 
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1701  he  was  removed  from  his  office,  and  became  the 
esquire  of  the  Marquis  de  Charost,  and  continued  in 
that  situation  until  December  1703.  He  was  reinstated 
in  his  employment  of  contractor  on  the  14th  of  Ja- 
nuary 1704,  and  was  a  second  time  removed  in  February 
1709,  and  on  the  3d  of  September  following  restored . 
It  was  decided,  as  well  from  the  nature  of  his  employ- 
ment, as  from  acts,  in  which  he  had  described  himself  as 
of  Paris,  that  there  was  not  only  no  ground  for  pre- 
suming a  change  of  domicile,  but  that  these  circum- 
stances afforded  the  presumption  that  he  intended  to 
retain  his  domicile  of  origin,  (a) 

But  although  the  office  may,  in  its  nature,  be  of  tem- 
porary duration,  and  the  person  may  be  removable  at 
pleasure,  yet  if  there  are  any  circumstances  indicating 
an  intention  to  remain  in  the  place,  even  if  he  were  re- 
moved from  the  office,  or  if  his  emplojrment  ceased, 
the  presumption,  that  he  had  established  his  domicile  in 
the  latter  place,  would  rest  on  the  same  grounds,  as  if 
the  residence  had  been  at  first  the  object  of  his  choice 
and  not  induced  by  his  acceptance  of  the  office. 

The  Sieur  de  Vercourt  was  a  native  of  Paris,  where  he 
resided  until  he  was  appointed  to  a  public  office  at 
Moulines,  to  which  place  he  went  to  reside  in  1754; 
he  died  there  on  the  11th  of  March  1758.  It  appeared 
that  he  executed  several  instruments,  in  which  he  de- 
scribed himself  as  ^'demeurant  h  MoulinsJ^  His  corres- 
pondence shewed  that  he  considered  himself  as  established 
in  a  permanent  office ;  his  expression  was,  "  tout  caU 
cuUy  ilpriferoit  son  sort  h  un  plus  amsiderable  a  cause 
des  d^pensesforc^es;'*  he  had  taken  a  house  for  nine  years, 
which  he  had  furnished,  and  had  made  additions  and 
embellishments ;  and  there  was  nothing  which  indicated 
an  intention  to  return  to  Paris.  It  was  decided  that 
his  domicile  was  at  Moulines.  (b) 

(tf)  Denisart,  tit.  Domicile,  §  1.  (^)  lb.  §  1. 
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If,  however,  the  office,  which  has  been  accepted,  were 
granted  for  life,  and  required  residence  in  the  place 
where  its  duties  are  to  be  performed,  the  removal  to  that 
place  will  be  an  abandonment  of  the  former,  and  the 
acquisition  of  a  new  domicile,  (a) 

The  residence  of  a  domestic  in  the  service  of  another, 
may  afford  a  presumption,  that  he  has  abandoned  his 
former  domicile.  Thus,  if,  having  quitted  his  domicile 
of  origin,  he  has  successively  served  many  masters  in 
the  same  place,  and  acquired  in  it  some  real  property, 
it  is  a  reasonable  presumption,  that  it  is  his  desire  and 
intention  to  fix  his  domicile  there,  and  that  he  has  re* 
nounced  all  hope  of  returning  to  his  original  domicile. 
On  this  presumption  it  was  decided,  that,  C.  D.,  who  was 
bom  in  the  neighbourhood  of  Rhodes,  which  he  had 
left  shortly  after  the  death  of  his  father,  and  had  gone 
to  Paris,  where  he  resided  for  twenty  years  in  the  ser- 
vice of  the  Sieur  B.,  and  in  which  service  he  died,  had 
acquired  his  domicile  in  Paris,  and  had  abandoned  that 
of  his  origin.  (6) 

On  the  other  hand,  if  he  has  been  in  the  service  of 
different  persons,  in  different  places,  and  has  frequently 
returned  to  the  place  of  his  birth,  it  may  reasonably  be 
presumed  he  intends  to  retain  his  domicile  there. 

Nicholas  S.,  a  native  of  Bourgoyne,  went  to  live  in 
Paris  whilst  he  was  a  minor,  and  during  his  residence 
there  was  successively  steward  to  different  masters,  and 
especially  in  the  house  of  De  B.  In  October  1764,  the 
Marquis  de  B.  employed  him  in  the  same  capacity  at 
F.,  near  L.,  where  he  remained  until  the  the  26th  of 
December  1760,  the  day  of  his  death.  It  was  decided 
that,  from  the  nature  of  his  employment  at  these  places, 
he  had  not  acquired  a  domicile  at  either  of  them,  that 
he  was  necessarily  subject  to  the  will  of  his  masters,  in 
his  removal  from  one  place  to  another ;  that  he  was  not 

(a)  Denisart,  tit.  Domicile,  §  2,  n.  5.  (6)  lb.  §  2.  n.  3, 
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in  a  situation  to  possess  the  power  of  making  a  choice  of 
his  domicile,  and  that,  therefore,  he  retained  his  original 
domicile  at  Burgoyne.  (a) 

The  establishment  of  a  new  domicile,  whether  by  the 
abandonment  of  that  of  origin,  or  by  changing  that 
which  had  been  subsequently  acquired,  depends  on  the 
animusy  or  intention  of  the  party,  ubi  domidlium  habeaty 
existimatione  animi  esse  acdpiendum. 

Various  circumstances  occur  in  writers,  as  affording 
evidence  from  which  that  intention  may  be  inferred,  and 
their  number  and  variety  must  necessarily  be  increased 
by  the  varying  usages  and  habits  of  different  ages  and 
countries.  If  the  party  has  sold  the  capital  he  possessed 
in  the  place  of  his  former  domicile,  and  has  removed 
himself  and  his  family  from  thence  to  another  place, 
and  has  there  invested  it,  and  there  sits  himself  down 
to  improve  or  enjoy  it,  with  the  intention  of  fixing  his 
residence  permanently  there,  no  difficulty  would  arise 
in  concluding  that  he  had  abandoned  the  domicile  of 
his  origin,  and  established  it  in  the  place  to  which  he 
had  thus  removed.  It  is  not,  however,  by  purchasing 
and  occupying  a  house,  or  furnishing  it,  or  vesting  a  part 
of  his  capital  there,  nor  by  residence  alone,  but  it  must 
be  residence,  with  the  intention  that  it  should  be  per- 
manent, (b) 

The  acquisition  of  landed  estate  has  never  alone  been 
held  sufficient  to  constitute  domicile,  or  fix  the  national 
character  of  the  possessor,  (c) 

The  degree  of  weight  which  belongs  to  these,  and 
other  circumstances,  which  may  be  adduced  as  affording 
a  presumption  that  a  new  domicile  has  been  acquired, 
must  also  greatly  depend  on  the  quality  and  station 
of   the   person.      Their  weight  consists  in   the  proof 

.(a)  Denisart,  tit.  Domicile,  §  2,  n.  3. 

(b)  Voet,  lib.  5,  tit.  1,  De  Jud.  §  98.  Zanger.  de  Except,  par.  2,  c.  1,  n.  12, 
et  seq.  Menoch.  de  Arbit.  Jud.  lib.  2,  Cent.  1,  Cas.86,  n.  5,  et  seq.  Respons. 
Jurisc.  HoU.  par.  3,  v.  2,  Cons.  317. 

(c)  The  Dree  Gebroeders,  4  Rob.  Adm.  Rep.  234. 


DOMICILE.  55 

they  afford  of  preponderating  intention  to  acquire  do- 
micile, (a) 

If  the  country  in  which  he  resides  be  that  of  a  foreign 
state,  there  is  the  less  reason  for  presuming  that  he  in- 
tends his  residence  to  be  permanent,  and  thus  to  detach 
himself  from  the  country  of  which  he  is  a  subject.  Lord 
Stowell,  to  whose  deep  and  extensive  knowledge  of  juris- 
prudence, and  to  whose  extraordinary  powers  of  judicial 
discrimination,  every  jurist  in  Europe  willingly  renders 
the  most  profound  homage,  has  observed,  that,  "  It  is 
always  to  be  remembered  that  the  native  character  easily 
reverts,  and  that  it  requires  fewer  circumstances  to  con- 
stitute domicile  in  the  case  of  a  native  subject,  than  to 
impress  the  national  character  on  one  who  is  originally 
of  another  country."  (b) 

The  Code  Civil,  in  its  regulations  on  the  subject  of 
domicile,  has  not  deviated  from  those  established  prin- 
ciples of  jurisprudence,  which  may  be  collected  from 
the  preceding  cases.  It  defines  the  domicile  of  a 
Frenchman  to  be  the  place  ' '  ou  il  a  son  principal  eta- 
blissement."(c)  It  admits  of  a  domicile  by  election  or 
agreement ;  that  is,  the  parties  to  any  civil  act  may,  in 
that  act,  elect  a  particular  place,  therein  to  be  ex- 
pressed, as  the  domicile  for  the  execution  of  that  act, 
instead  of  the  place  of  their  actual  domicile ;  in  which 
case  all  notices  are  to  be  given,  and  demands  made,  and 
proceedings  taken,  in  relation  to  that  act,  in  the  domi- 
cile thus  elected,  and  before  the  judge  of  the  latter 
domicile,  (d) 

The  Code  addresses  itself  to  that  which  constitutes  a 
change  of  the  actual  domicile.  It  requires  actual  resi- 
dence in  another  place,  accompanied  with  the  intention 
"  d  y  fixer  son  principal  etablissement."  (e) 

(fl)  Carps.  Reep.  lib.  2,  tit.  2,  Reap.  23,  n.  1 1  Menoch.  de  Arbit.  Judic. 
Quest,  lib. 2,  Cent.  1, Cas. 86,  n.  28 — 9.    Carpz.  Respon.  bb.  2,  tit.  2,  Resp.  22. 

(6)  La  Virginie,  5  Rob.  Adm.  Rep.  99.  The  Harmony,  2  Rob.  Adm.  Rep.  322. 
The  Indian  Chief,  3  Rob.  Adm.  Rep.  12. 

(c)  Art.  102.  (rf)  Art.  111.  (e)  lb.  103. 
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As  the  intention  with  which  the  new  residence  is  taken 
may  be  often  the  subject  of  doubt  and  uncertainty,  the 
Code  affords  the  means  by  which  it  may  be  established,  by 
permitting  the  party  to  declare  his  domicile  to  the  mu- 
nicipality of  the  place  which  the  party  has  abandoned, 
and  to  that  of  the  place  to  which  he  has  transferred  hi3 
domicile.  Such  declaration  affords  conclusive  evidence 
of  the  existence  of  the  intention,  (a) 

In  the  absence  of  such  an  expression  of  his  intention, 
it  states  the  grounds  on  which  the  law  presumes  it. 
1st,  The  acceptance  of  an  office,  conferee  h  vie,  infers 
an  immediate  change  of  the  domicile  of  the  officer  to 
the  place  where  he  is  to  execute  his  office ;  because  his 
duty  requires  his  permanent  residence  there,  (b)  2ndly, 
The  wife's  duties  require  her  residence  with  her  husband ; 
therefore,  on  her  marriage,  she  changes  her  former  do- 
micile  to  that  of  her  husband,  (c)  3rdly,  The  domicile 
of  a  minor,  not  emancipated,  is  that  of  his  father  and 
mother,  or  guardian,  (c)  4thly,  The  domicile  of  an 
adult,  under  interdict,  is  that  of  his  guardian,  (c) 
5thly,  Adults,  who  are  ^'  habituellement  chez  autrui,  au- 
ront  le  meme  domicile  que  la  personne  qu'ils  servent, 
ou  chez  laquelle  ils  travaillent,  lorsqu'ils  demeureront 
avec  elle  dans  la  meme  maison."  (d) 

If  the  intention  is  neither  expressed  by  the  party,  nor 
presumed  by  the  law,  as  in  the  five  preceding  cases,  the 
proof  of  its  existence  must  necessarily  depend  on  the 
circumstances  of  each  case.  The  code  does  not  profess 
to  point  out  what  are  the  circumstances  which  shall  in- 
dicate that  intention.  It  has  confined  itself  to  the  esta- 
blishment of  a  rule,  conformably  to  the  ancient  principle 
of  jurisprudence,  namely,  that  a  citizen,  who  is  appointed 
to  an  office,  temporary  and  revocable,  retains  his  former 
domicile,  unless  he  manifests  a  contrary  intention,  (e) 

(a)  Art.  104.  (6)  Art  107.  (c)  Art.  108. 

irf)  Art.  109.  W  Art.  106. 
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CIVIL  STATUS. 

The  different  qualities  and  capacities  constituting  civil  status. — Legitimacy 
and  illegitimacy. — ^By  birth. — Rule  "  Pater  est  quern  m^/ue  demonstrant." 
— ^Exceptions  to  the  rule.— ^ Physical  impossibility. — Utero-gestation. — 
Civil  laWy  &c. — ^Law  of  France. — England.— 'Lord  Coke's  doctrine.— 
Claim  to  the  Gardiner  peerage. — Moral  impossibility. — Civil  law. — ^Law 
of  France. — Of  England. — Banbury  peerage  case. — Evidence. — Certifi- 
cates of  registry. — Acts  of  birth  and  marriage. — Enjoyment  of  corre- 
sponding status. — Civil  law. — Law  of  England. — ^France. — How  far  any  of 
these  principles  are  obligatory  in  foreign  courts. — Actionea  PrmjudiciakB  $ 
or.  Suits  on  status. — Sentences  therein. 

We  now  proceed  to  the  consideration  of  the  civil 
qualities  or  capacities  of  persons.  They  are,  it  will  be 
remembered,  conferred  by  the  laws  of  the  domicile, 
which  are  described  as  personal,  universal  laws,  and  to 
which  resort  must  be  had  in  the  adjudication  of  rights 
derived  from,  or  dependent  on,  those  qualities  or  capa« 
cities.  They  form  the  civil  state  or  condition  of  the 
person.  They  are  frequently  expressed  by  the  terms 
"  status,"  "  Fetat,"  and  frequently  they  are  used,  either 
as  synonymous  with,  or  as  explanatory  of,  those  terms. 
**  Status  est  qualitas,  cujus  ratione  homines  diverso  jure 
utuntur."  (a) 

The  qualities  and  capacities  here  contemplated  are 
those  which  constitute  the  status  of  legitimacy  and  ille- 
gitimacy, minority  and  majority,  marriage,  alienage  by 
birth,  and  naturalization.  In  the  status  of  minority  and 
majority,  is  comprised  the  subjection  to  the  authority  of 
parents  or  guardians;    and   in   that  of  marriage,  the 

(a)  Heinec.  Elem.  Juris  Civil,  lib.  1^  tit.  3,  §  76. 
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power  of  dissolving  it  by  divorce.  To  these  may  be 
added  the  status  of  slavery,  the  incapacity  or  status  con- 
sequent on  sentences  of  interdict  against  prodigals  and 
lunatics,  of  excommunication,  outlawry,  and  civil  death. 

It  frequently  happens,  that  the  status  which  has  been 
conferred  on  a  person  by  the  law  of  the  country  of  his 
domicile  of  origin,  is  diflFerent  from  that  which  is  con- 
ferred by  the  law  of  the  country  in  which  he  has  ac- 
quired another  domicile ;  and  even  the  status  which  the 
law  of  either  of  those  countries  might  confer,  may  be 
different  from  that  which  is  conferred  by  the  law  of  the 
country  in  which  he  may  have  entered  into  a  contract, 
or  in  which  his  rights  may  be  the  subject  of  contesta- 
tion. In  order  to  ascertain  more  correctly  the  extent  to 
which,  in  such  cases,  the  status  is  recognised  in  any 
other  country  than  that  in  which  it  had  been  acquired, 
and  how  far  such  former  status  may  be  affected  by  a 
change  of  domicile,  it  is  intended  to  make  each  distinct 
status,  as  it  is  constituted  by  the  several  qualities  and 
capacities  to  which  we  have  referred,  the  subject  of 
separate  inquiry ;  and  in  pursuing  that  inquiry,  to  state 
in  what  respects  there  is  any  diversity  between  the  laws 
of  different  countries  in  the  constitution  of  that  status. 

The  first  subject,  to  which  our  attention  is  directed,  is 
that  of  legitimacy  or  illegitimacy. 

Legitimacy  is  either  by  birth,  or  by  an  act  of  legiti- 
mation, subsequent  to  birth. 


SECTION  I. 

LEGITIMACY  OR  ILLEGITIMACY  BY  BIRTH. 

Legitimacy  by  birth  depends  on  two  facts ;  the  one  is 
the  lawful  marriage  of  the  persons  alleged  to  be  the 
parents  of  the  child,  and  the  other,  that  the  child  is  the 
fruit  of  that  marriage. 
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The  first  is  determined  by  the  law  of  the  country  in 
which  the  marriage  took  place,  and  is  the  subject  of  con- 
sideration in  a  subsequent  chapter.  Assuming  the  mar- 
riage to  be  lawful,  the  question,  whether  the  child  is  the 
fruit  of  that  marriage,  is  determined  by  the  personal  law 
of  the  domicile  of  origin ;  that  is,  of  the  domicile  of  the 
parents  at  the  time  of  the  birth. 

The  question  arises,  either  when  the  birth  takes  place 
so  recently  after  the  marriage,  that  the  sexual  inter- 
course, of  which  it  was  the  fruit,  must  have  preceded 
the  marriage ;  or  when,  at  any  other  period  during  the 
marriage,  there  are  circumstances  which  render  it  im- 
possible that  the  husband  could  be  the  father  of  the 
child,  or  when  it  takes  place  at  a  period  so  distant  from 
the  dissolution  of  the  maiiiage,  as  to  exclude  the  possi- 
bility of  its  being  the  fruit  of  the  sexual  intercourse  of 
the  former  husband  and  his  wife. 

The  jurisprudence  of  every  country  has  adopted  cer- 
tain rules  and  principles  for  the  decision  of  this  question 
in  each  of  these  cases. 

When  it  is  proved  that  the  child  is  bom  of  a  female 
who  was  married  at  the  time  of  its  birth,  the  law  takes 
him  under  its  protection,  and  says  ^*  Pater  est  quem 
nuptiflB  demonstrant."  (a) 

"  Favore  matrimonii  ex  communi  doctorum  opinione 
receptum  est,  ut  is  filius  legitimus  dicatur,  qui  in  ma- 
trimonio  ex  uxore  natus  est ;  lex  enim  praraumit  eum 
esse  filium,  quem  nuptise  demonstrant."  (6) 

This  maxim  has  been  adopted  by  the  laws  of  all 
civilised  states,  as  essential  to  the  order  and  happiness  of 
social  life.  The  child  of  a  married  woman  is  pre- 
sumed to  be  legitimate.  The  lawful  marriage  of  the 
parents  is  the  criterion  by  which  its  actual  parentage  is 
ascertained. 


(a)  Routledge  and  Camithers,  Fac.  Coll.  19th  May,  1812. 

(b)  Gail.  lib.  2,  Obs.  97. 
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The  Code  Civil  says,  "  Tenfant  con^u  pendant  le 
marriage  a  pour  pere  le  man."  (a) 

Strong,  however,  as  the  presumption  of  legitimacy  is, 
when  the  birth  takes  place  stante  matrimonio,  yet  it  is 
not  that  presumption  juris  et  dejure^  which  is  incapable 
of  being  repelled. 

The  civil  law  admitted  four  exceptions  to  the  rule 
pater  est  qaem  nuptice  demonstrant.  1st,  The  absolute 
and  permanent  impotence  of  the  husband,  "  si  ea  vale- 
tudine  paterfamilias  fiiit  ut  generare  non  possit,  hunc  qui 
in  domo  natus  est,  licet  vicinis  scientibus  filium  non  esse." 
2ndly,  The  accidental  impotence,  or  bodily  disability  of 
the  husband,  "  si  constet  maritum  aliquandiu  cum 
uxore  non  concubuisse  infirmitate  interveniente." 
3rdly,  His  absence  from  his  wife,  during  that  period 
of  time  in  which,  to  have  been  the  father  of  the  child, 
he  must  have  had  sexual  intercourse  with  her.  "  Si 
fingamus  abfuisse  maritum,  verbi  gratia,  per  decennium, 
reversum  anniculum  invenisse,  in  domo  sua ;  placet  nobis 
Juliani  sententia,  hunc  non  esse  mariti  filium."  4thly, 
"  Si  constet  maritum  aliquandiu  cum  uxore  non  concu- 
buisse infirmitate  interveniente  vel  alia  causa.^^  (b) 

It  has  been  considered  that  these  exceptions  admitted 
proof,  not  only  of  a  physical  impossibility,  but  also  of 
all  those  circumstances  which  constitute  what  has  been 
termed  a  moral  impossibility,  that  the  husband  was  the 
father  of  the  child,  (c)  .  At  present,  our  attention  will  be 
confined  to  the  application  of  the  rule,  and  its  exceptions 
to  each  of  the  cases  which  may  occur,  to  render  the  legi- 
timacy of  a  child  the  subject  of  controversy,  on  the 
grounds  of  physical  impossibility. 

The  time  which  intervenes  between  the  marriage  of 
the  parents  and  the  birth  of  the  child  may  be  so  short 

(a)  Art.  312.  (b)  Dig.  lib.  1,  tit.  6,  L  6. 

(c)  Menoch.  de  Arbit.  Jud.  lib.  2,  Cent.  1»  Cas.  89,  n.  68.  De  Prspsump. 
lib.  6,  Praes.  53.  Maschard.  de  Prob.  Conclus.  789,  n.  14.  Leyser,  Meditat 
ad  Pandect.  Spec.  322,  §  2,  et  lb.  Spec.  260. 
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as  to  render  it  certain  that  it  must  have  been  the  fruit 
of  a  cohabitation  which  preceded  the  marriage.  The 
civil  law  has  fixed  the  period  after  the  marriage  which 
shall  infer  the  legitimacy  of  the  child.  ^^  Septimo  mense 
nasci  perfectum  partum,  jam  receptum  est  propter  auc- 
toritatem  doctissimi  viri  Hippocratis :  et  ideo  credendum 
est,  eum  qui  ex  justis  nuptiis  septimo  mense  natus  est, 
justum  filium  esse."  (a) 

^^  De  eo  autem  qui  centesimo  octogesimo  secundo  die 
natus  est  Hippocrates  scripsit,  et  Divus  Pius  Pontificibus 
rescripsity  justo  tempore  videri  natum."  (i) 

If  the  child  was  bom  in  the  fifth  or  sixth  month  after 
marriage,  but  was,  in  the  opinion  of  medical  men,  inca- 
pable of  being  reared,  there  is  no  ground  for  presuming 
that  the  husband  was  not  his  father.  But  if  the  child 
was  bom  within  six  months  after  the  marriage,  and  the 
husband,  on  his  oath,  denied  having  had  any  previous 
intercourse  with  his  wife,  the  child  was  not  legitimate,  (c) 
The  presumption  of  illegitimacy,  arising  from  the  birth 
so  recently  following  the  marriage,  might  be  repelled 
by  proof  that  there  had  been  intercourse,  or  the  means 
of  sexual  intercourse,  between  the  husband  and  wife, 
previous  to  their  marriage,  {d)  If  there  were  sexual 
intercourse  between  them,  although  the  child  should  be 
bom  on  the  very  day  of  the  marriage,  he  is,  to  all 
intents  and  purposes,  legitimate.  "  Subsequenti  con- 
nubii  foedere  omnem  conceptionis  maculam  tollente." 
The  old  law  of  France  (e)  was,  in  this  respect,  conform- 
able to  the  civil  law. 

According  to  the  Code  Civil,  the  husband  cannot 

(c)  Dig^.  tib.  1,  tit  6,  L  12.  (6)  Dig.  lib.  38,  tit.  16,  1.  3,  §  12. 

(c)  Van  Leenwen,  Cens.  For.  lib.  1,  c.  3,  n.  5.  Ant.  Fab.  ad  tit.  Cod. 
de  Adulter.  Defin.  61.  Gail.  lib.  2. — observ,  97,  nvm.  12.  Christin.  ad 
Leg.  Mechlin,  tit.  18,  Art.  5.     Sande,  lib.  1,  tit.  10,  Defin.  5. 

{d)  1. 12.  ff,  de  Statu  Homin.  1.  3,  §  12,  fi*.  de  Suis.,  et  Legitim.  Me- 
noch.  de  Arbitr.  Jud.  lib.  2,  Cent.  1,  Cas.  50,  n.  19,  et  Cas.  89,  n.  35. 

(e)  D*Ague88eau,  in  the  Caae  of  Delaatre.  Denisart,  tit.  Grossesse.  Mer< 
lin,  Rep.  Univers.  tit.  L^timit^,  stat  2,  §  1. 
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disown  the  child  born  within  the  period  of  one  hundred 
and  eighty  days  from  the  marriage,  in  case,  before  the 
marriage  he  had  knowledge  of  the  pregnancy:  or, 
if  he  had  taken  part  in  the  execution  of  the  act  of  birth, 
and  had  signed  it,  or  therein  declared  that  he  was  in- 
capable of  signing  it :  or,  if  the  child  were  declared  not 
capable  of  being  reared,  (a) 

But  if  neither  of  these  cases  had  occurred,  and  he  is 
not  precluded  from  disowning  the  child,  it  would  be 
competent  for  the  guardian  to  allege  the  frequent  and 
intimate  intercourse  between  the  husband  and  wife,  as 
well  as  every  circumstance  which  could  establish  that 
there  had  been  ante-nuptial  cohabitation.  (6) 

In  Holland,  Friezland,  and  Germany,  these  principles 
were  adopted,  (c) 

The  law  of  England  regards  the  marriage  of  the 
parties  as  the  criterion  in  cases  of  ante-nuptial  genera- 
tion, for  ascertaining  the  actual  parentage  of  the  child. 
For  this  purpose,  it  will  not  examine  when  the  ges- 
tation began,  but  look  only  to  the  recognition  of  it  by 
the  husband  in  the  subsequent  act  of  marriage.  It 
considers,  that  by  marrying  a  woman  whom  he  knows 
to  be  with  child,  he  acknowledges,  by  a  solemn  act, 
that  the  child  is  his  own.  (d)  But  even  this  presump- 
tion may  be  repelled,  according  to  Foxcroft's  case,  as 
where  an  infirm  and  bedridden  man  was  privately 
married  to  a  woman,  who,  within  twelve  weeks  after- 
wards, was  delivered  of  a  son,  the  issue  was  adjudged  a 
bastard. 

When  the  question  arises  on  the  legitimacy  of  a  birth, 
which  has  taken  place  at  such  a  distant  period  after  the 
marriage,  as  to  exclude  all  doubt  that  it  was  the  fruit  of 


(a)  Art.  314.  (jb)  Denisart,  torn.  8,  p.  5»  n.  5.     Toullier,  torn.  2, 

L  1,  lib.  6,  p.  134. 

(c)  Grot.  Introd.  lib.  I,  cap.  12.  Sande,  lib.  4,  tit.  8,  Deiin.  10.  Matb. 
Coler.  par.  1,  Decis.  99-     Carpz.  Def.  For.  par.  4,  Const.  28,  Defin.  13,  15. 

id)  Rex  V.  Luffe,  8  East's  Rep.  p.  208.     1  Bl.  Com.  455. 
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b  sexual  intercourse  subsequent  to  the  marriage,  the 
presumption  is  repelled  by  proof  of  physical  impossi- 
bility ;  or  by  that  of  moral  impossibility,  when  the  law 
of  the  country  admits  the  latter  proof. 

The  physical  impossibility  is  either  the  natural  or 
accidental  impotence  or  absence  of  the  husband. 

The  Code  Civil  does  not  allow  the  husband  to  allege 
natural  impotence,  (a)  It  considers  that  cases  of  this  de- 
scription are  involved  in  so  much  doubt  and  uncertainty, 
as  rarely  to  admit  of  a  satisfactory  solution ;  and  that  a 
man  ought  not  to  be  permitted  to  bastardize  his  issue  on 
a  ground  which  ought  to  have  restrained  him  from 
marrying. 

No  such  qualification  has  been  introduced  into  the 
codes  of  other  countries,  and  cases  of  natural  impotence 
must  be  left  to  the  assistance  which  medical  skill  and 
experience  can  supply  for  their  decision. 

Impotence,  which  is  not  natural,  admits  of  more  satis- 
factory proof ;  since  the  nature  of  the  accident  or  injury 
to  which  it  is  attributed  can  be  ascertained.  It  is  re- 
tained by  the  Code  Civil. 

The  physical  impossibility,  arising  from  the  absence 
of  the  husband,  exists  when  the  birth  of  a  child  takes 
place  at  a  period  so  distant  from  the  commencement 
of  that  absence,  or  so  recently  after  it  has  ceased,  that 
it  cannot,  according  to  the  course  of  nature,  be  attributed 
to  his  sexual  intercourse  with  his  wife. 

The  absence  must  be  uninterrupted.  The  distance 
which  separates  him  from  his  wife  should  be  such  as 
not  to  raise,  by  the  opportunities  it  afforded  him  of 
visiting  her,  a  presumption  that  he  availed  himself  of 
those  opportunities.  The  physical  impossibility  does 
not  exist,  if  it  was  in  the  power  of  the  husband  to  have 
access  to  her ;  because,  if  he  had  that  power,  the  law 
presumes  he  used  it. 

(a)  Art.  313. 
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The  necessity  of  such  an  absence  as  rendered  it  im- 
possible for  the  husband  to  have  access,  is  recognised  in 
the  decisions  which  took  place  in  France,  before  the 
promulgation  of  the  Code  Civil,  and  is  enforced  by  her 
most  eminent  jurists,  (a) 

The  Code  Civil  is  silent  as  to  the  distance  at  which 
the  husband  should  be  separated  from  the  wife. 
The  commentators  concur  in  representing  that  it  ought 
to  be  such  as  precludes  the  physical  possibility  of 
access,  (b) 

The  law  of  Scotland  adopts  the  same  principles,  (c) 

Neither  the  civil  law,  nor  the  former  nor  present  law 
of  France,  requires  that  the  husband  should  be  beyond 
sea.  (d)  If  any  such  rule  ever  existed  in  the  law  of 
England,  it  no  longer  prevails.  It  is  sufficient,  if  the 
husband  and  wife  are  at  such  a  distance  from  each  other, 
that  they  could  not  have  been  together,  (e) 

Neither  is  the  presumption  of  access  destroyed  by  the 
fact  of  the  voluntary  separation  of  the  husband  and 
wife,  (f)  nor  by  the  residence  of  the  wife  in  another 
house  with  the  adulterer,  nor  by  any  avowal  of  her 
own  adultery,  or  of  the  illegitimacy  of  the  child,  unless 
such  avowal  accompanies  her  acts,  and  is  part  of  her 
conduct,  (g) 

But  if  they  were  separated  by  a  sentence  of  divorce, 

(a)  The  ArrSt  in  the  case  of  Vinantes,  15th  June,  1693,  and  the  Pleadings 
of  D'Aguesseau,  in  the  case  of  Charles  de  la  Plessonni^re,  29th  Feb.  1712  : 
and  the  Pleadings  of  Joly  de  Fleury,  and  the  Pleadings  of  M.  Merlin,  Quest, 
de  Droit,  mot  L^gitimit^,  §  2.  (ft)  Toullier,  torn.  2,  p.  122. 

(c)  Ersk.  Inst.  b.  1,  tit.  6,  n.  50,  and  the  Judgments  of  Lord  IH-esident 
Blair,  and  Lord  Succoth,  in  RouUedge  and  Carruthers. 

id)  lb.  (e)  3  P.  Wms.  275,  6.      2  Str.  925.      Pendrell  and 

Pendrell.  Lomax  and  Hoknden,  2  Str.  940.  Rex  and  Bedale,  Str.  1075. 
1  Roll.  Ab.  358.  ]  Salk.  123,  Goodright  and  Thompson  v.  Saul,  4  T.  K  356, 
Rex  and  Luffe,  8  East's  Rep.  193.  Head  and  Head,  1  Sim.  and  Stuart's 
Ch.  Rep.  150.     1  Turn,  and  RusseU,  138,  Banbury  Peerage  Case. 

(/)  1  SaUc.  123.      19  Martin's  Rep.  548,  Cases  in  Louisiana. 

(g)  Voet,  lib.  1,  tit.  5,  n.  8.  A.  Gail.  lib.  2,  Obs.  97,  n.  7.  Smith  v. 
Chamberlain.  Le  Marchant's  Rep.  of  the  Gardiner  Peerage  Case.  Rout- 
ledge  V.  Carruthers,  cited  above.    7  Merlin,  Rep.  Univers.  stat.  2,  §  2. 
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pronounced  for  adultery,  the  presumption  of  access  is 
repelled,  and  that  of  the  illegitimacy  of  the  child  will  pre- 
vail, unless  it  be  proved  that  the  husband  was  in  the 
habit  of  visiting  her  during  the  separation,  (a) 

It  would  be  impossible  to  define  what  is  the  distance 
which  should  exclude  the  presumption  that  the  husband 
had  visited  his  wife,  but  it  must  be  decided  by  the 
circumstances  connected  with  his  station  in  life,  and 
the  employment  or  duties  in  which  he  was  engaged. 
But  if  the  proof  of  absence  leave  a  doubt  in  the  ju- 
dicial mind,  whether  there  may  not  have  been  access, 
the  presumption  of  legitimacy  will  remain,  and  the  rule, 
pater  est  quern  nuptia  demonstrant  prevail. 

The  length  of  the  interval  which  has  elapsed  since 
the  commencement  of  the  husband's  absence,  or  since 
the  dissolution  bf  the  marriage,  or  the  shortness  of  that 
which  has  elapsed  since  his  absence  ceased,  may  consti- 
tute the  physical  impossibility  of  access.  It  becomes, 
therefore,  necessary  to  ascertain  the  extreme  period 
of  utero-gestation. 

The  rule  of  the  Civil  Law  was,  that  a  child,  bom 
after  the  lapse  of  ten  months,  from  the  period  at  which 
it  was  possible  for  the  husband  to  have  had  intercourse 
with  the  wife,  was  illegitimate, "  Post  decem  menses  mor- 
tis natus  non  admittetur  ad  legitimam  hereditatem."(6) 
''  Decemviri  decimo  mense  gigni  hominem  scripsis- 
sent,  non  undecimo.'*  (c)  The  emperor  Adrian  had 
declared  an  infant  to  be  legitimate,  who  had  been  bom 
in  the  eleventh  month  after  the  death  of  the  husband; 
but  such  a  rule,  which  was  contrary  to  the  law  of  the 
twelve  tables,  was  never  adopted ;  and  Ulpian,  who  was 
the  cotemporary  of  the  Emperor  Alexander,  published  the 


(a)  1  Salk.  123.      19  Mar.  Rep.  Tate  o.  Penne.     Stat.  New  York,  Revis. 
T.  1,  p.  641.     Joum.  dee  Audiences  Arrdta,  9  May,  1693,  et  1  Dec.  1^01. 
(5)  Dig.  fib.  38,  tit  16, 1.  3,  §  11. 
(e)  Noctes  Atticse,  lib.  3,  c.  16.        Gotbofred,  Nov.  39,  c.  2. 

VOL.  I.  F 


66  CONFLICT   OF    LAWS. 

rule  of  ten  months,  as  the  established  law.  It  is  true 
that  the  emperor  Justinian  has,  in  the  Novel,  decided, 
"  Mulier  undecimo  mense  perfecto  peperit,  ut  non  esset 
possibile  dicere,  quia  de  defuncto  fuisset  partus,  neque 
enim  in  tantum  tempus  conceptionis  extensum  est." 
Godefroy,  in  a  note  on  this  Novel,  refers  to  a  case  which 
happened  in  his  own  house,  of  a  widow,  who  was  de- 
livered eighteen  months  after  the  death  of  the  husband, 
and  the  child  was  declared  legitimate,  on  account  of 
the  integrity  of  the  mother,  against  whom  no  imputation 
was  raised  by  her  opponents. 

Other  jurists  (a)  have  denied  that  this  Novel  warrants 
such  a  conclusion.  Huber  has,  in  the  following  passage, 
correctly  stated  the  rule  of  the  civil  law,  "Etiam  definivere 
tempus,  quofaetus  in  utero  longissimum  esse  queat,  decem 
mensium  completorum  ut  est  scriptum  in  l.  3,  §  pen.  de 
suis  et  legit,  hered.  1.  pen.  C.  de  posth.  kered.  insL  neque 
in  hac  re  ad  auctoritatem  medicorum  provocant,  re,  ut 
videntur  opinari,  satis  indubitata.  Quamvis  autem  me- 
dici  id  aliquando  aliter  se  habere  nonnulli  scribunt, 
ideo  non  est,  quod  litem  cum  illis  de  fide  talium  narra- 
tionum  reciprocemus.  Etsi  enim  casus  ejusmodi  eve- 
niant  exquisiti,  Juris  tamen  regulas  eo  nequaquam 
referri  expedit,  siquidem  quod  semel  aut  bis  accidit 
prsBtereunt  legislatores." 

The  law  of  Scotland  has  adopted  ten  months  as  the 
ultimum  tempus  gestationis.  (h) 

No  such  rule,  however,  appears  to  have  been  recog- 
nised by  the  law  of  France,  previous  to  the  promulgation 
of  the  Code  Civil,  nor  by  that  of  the  other  countries  of 
Europe.  Many  of  their  decisions  proceed  on  the  hy- 
pothesis, that  utero-gestation  may  be  protracted  beyond 

(a)  Coccius,  torn.  1^  p.  84.  Sand.  Decis.  Fris.  lib.  4,  tit.  8,  Def.  10. 
Alb.  Gen.;Di8p.  1.    Huber,  Prael.  lib.  1,  tit.  5,  p.  548.    Toul.  torn.  2,  p.  113. 

(b)  Bankton,  b.  1,  tit.  2,  §  3.  Erskine'e  Inst.  b.  1,  tit  6,  n.  50.  Stair's 
Inst.  b.  3,  tit.  3,  §.  42.  Stewart  v.  M'Kcand,  Decis.  132,  August  6,  1774. 
Routledge  v.  Carrathers,  May  19, 1812.     4  Dow,  App.  cas.  396. 
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ten  solar  months.  There  are  Arrets  of  the  Court  of 
France,  admitting  a  gestation  of  ten  months  and  nine 
days,  of  eleven  months,  and  even  of  eleven  months  and 
twenty-seven  days,  (a) 

It  was  considered  by  those  who  assisted  in  framing 
the  Code  Civil,  that  some  certain  rule  should  be  esta- 
blished, and  that,  w^hilst  a  due  allowance  was  made  for 
any  accidental  aberrations  from  the  ordinary  course  of 
nature,  it  was  not  necessary  to  legislate  for  extreme 
cases,  which  must  be  of  very  rare  occurrence.  The 
Code  Civil  accordingly  adopted  the  rule  of  the  Civil 
Law,  and  fixed  the  three  hundredth  day  as  the  ultimum 
tempos  gestationis.  A  child,  bom  on  the  three  hundred 
and  first  day  after  the  absence  or  death  of  the  husband, 
is  illegitimate.  It  has  been  supposed  that  the  Article 
315,  which  declares  that  the  legitimacy  of  the  child, 
bom  three  hundred  days  after  the  dissolution  of  the 
marriage,  may  be  contested,  is  inconsistent  with  the 
312th  Article.  The  construction  of  this  Article  was 
brought  under  the  consideration  of  the  Court  of  Appeal 
of  Grenoble,  in  the  case  of  Rosalie,  the  daughter  of 
Catherine  Berard.  From  the  report  of  that  case,  it 
appeared,  that  on  the  25th  of  July  1806,  Catherine 
Berard  was  married  to  Francis  Chapellet,  that  six 
months  after  the  marriage,  he  was  attacked  with  pleu- 
risy, and  on  the  20th  of  January  died.  She  was  de- 
livered of  the  child  on  the  third  of  December  of  that 
year,  being  an  interval  of  three  hundred  and  sixteen 
days  after  her  husband's  death.  She  had  been  exposed 
to  great  persecution  and  ill  treatment  from  the  husband's 
ftimily,  and  had  suffered  severe  privations  during  her 
pregnancy ;  to  this  cause  she  attributed  her  protracted 
gestation.     On  the    14th  of  April    1808,   a  definitive 

(a)  Ari^t,  Aag.  2,  1649.  June  8, 1693.  Sept.  6,  1653.  Leyser's  Med. 
ad  Pand.  Sp.  15.  Sand.  Decis.  Fris.  lib.  4,  tit.  8,  Def.  10.  Mailer's 
Prompt,  tit.  Partus,  n.  25,  et  seq.  See  Basnage,  Cout.  de  Normandy, 
tom.  1,  p.  358. 
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judgment  was  pronounced,  establishing  the  child's  le» 
gitimacy ;  but  it  was  the  subject  of  appeal,  and  after 
being  discussed  at  great  length,  and  a  division  among 
the  judges,  which  required  the  court  to  be  re-summoned, 
the  judgment  of  the  court  below  was  reversed.  The 
following  judgment  was  pronounced  by  the  appellate 
tribunal : — 

"  We  consider  that  the  legislature  intended  to  fix  at 
three  hundred  days  the  extreme  limit  of  tardy  births, 
and  the  most  protracted  pregnancies. 

"  Although  the  law  does  not  expressly  declare  an 
infant  born  three  hundred  days  after  the  dissolution  of 
the  marriage  to  be  illegitimate,  and  merely  says  that 
its  legitimacy  may  be  contested,  we  can  only  infer  from 
this,  that  it  only  requires,  in  order  to  declare  it  ille- 
gitimate, that  the  question  of  illegitimacy  shall  be 
raised  by  a  party  interested  in  contesting  the  child's 
status,  for  these  reasons :  *  That  every  private  right,  if 
disputed,  ought  to  be  so  by  an  individual  having  an 
opposite  interest ;  that  the  law  does  not,  unless  called 
upon,  pretend  to  redress  an  injustice  ;  and  finally,  that 
the  status  of  the  infiant,  if  not  attacked,  remains  pro- 
tected by  that  silence  which  no  one  is  interested  to 
break.' 

"  We  also  think,  that  if  the  text  of  the  315th  Article 
be  open  to  some  doubts,  they  will  be  immediately 
removed,  by  considering  the  spirit  of  this  law  more 
clearly  developed  in  the  228th  and  229th  Articles 
of  the  same  Code,  which  provide,  that  *  widows  and 
wives,  who  have  been  divorced,  shall  not  marry  again 
until  ten  months  after  the  dissolution  of  the  former 
marriage,'  shewing  that  the  law,  always  anxious  to 
prevent  confusion  of  lineage,  has  fixed  at  three  hundred 
days  the  extreme  limit  of  pregnancy. 

"  The  spirit  of  this  law  is  still  ftirther  testified  by  the 
312th  Article,  providing,  that  ^  the  husband  may  dis- 
own the  infant,  if  he  can  prove,  that  for  the  ten  months 
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preceding  its  birth,  he  was  under  a  physical  impossi- 
bilily  of  cohabiting  with  his  wife.'  The  law,  therefore, 
thus  making  the  illegitimacy  of  the  infant,  in  this  case, 
depend  on  the  simple  disavowal  of  the  husband,  accom- 
panied by  proof  of  the  impossibility  of  his  having  co- 
habited with  his  wife  for  ten  months  preceding  its  birth, 
it  clearly  follows  that  the  period  of  ten  months  is  the 
extreme  limit  fixed  by  law  for  tardy  births. 

"  We  also  are  of  opinion  that  the  315th  Article,  in 
giving  to  the  heir  of  the  husband  the  right  of  contesting 
the  legitimacy  of  a  child  bom  three  hundred  days  after 
the  dissolution  of  the  marriage,  intended  to  give  such  a 
proceeding  on  his  part,  the  same  effect  as  the  simple 
disavowal  of  the  father,  in  the  case  provided  for  by  the 
3 1 2th  article ;  that  these  two  words,  to  disavow  and  to 
contest  J  ought  to  be  taken  in  the  same  sense,  and  have  the 
same  effect,  since  in  the  cases  specified  in  the  317th  and 
318th  Articles,  the  law  assimilates  these  two  expressions, 
draws  from  them  the  same  inference,  and  gives  them 
the  same  force. 

"  Finally,  we  think  that  Rosalie  Berard,  bom  three 
hundred  and  eighteen  days  after  the  decease  of  Francis 
Chapellet,  cannot  bring  the  time  of  her  conception 
within  the  status  of  the  matrimony,  nor  by  consequence 
raise  a  legal  presumption  of  her  being  legitimate."  (a) 

Lord  Coke,  in  his  commentary  on  Littleton,  had  con- 
sidered it  to  have  been  established  by  the  law  of  Eng- 
land, that  the  ultimum  tempus  gestationis  was  nine 
months,  or  forty  weeks.  He  says,  "  it  was  found  by  ver- 
diet,  that  Henry,  the  son  of  Beatrice,  who  was  the  wife 
of  Robert  Bad  well,  deceased,  was  bom  per  undecim 
dies  post  ultimum  tempus  legitimum  mulieribus  consti- 
tutum.  And,  thereupon,  it  was  adjudged,  quod  dictus 
Henricus  did  non  debet  filius  pradicti  Roherti  secundum 
legem  et  consuetudinem  Anglice  constitut.  (b) 

(a)  Mer.  Rep.  Univ.  toin.7»  p.  263.  (b)  Co.  lit  123  b. 
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Mr.  Hargreave  dissents  from  this  opinion,  and  in  two 
elaborate  notes  critically  examines  all  the  cases  and  au- 
thorities which  the  law  of  England  could  furnish,  and 
maintains  that,  so  far  from  corroborating  Lord  Coke's 
limitaiionof  the  ultimum  temptis  pariendi,  they  do,  upon  the 
whole,  rather  tend  to  show  that  it  hath  been  the  practice 
in  our  courts  to  consider  forty  weeks  merely  as  the  more 
usual  time,  and,  consequently,  not  to  decline  exercising 
a  discretion  of  allowing  a  longer  space,  where  the 
opinion  of  physicians,  or  the  circumstances  of  the  case, 
have  so  required,  (a) 

The  adjudged  cases  referred  to  in  Mr.  Hargreave 's 
note  are  of  a  very  remote  date.  The  doctrine  of  the 
law  of  England,  on  the  duration  of  utero-gestation,  had 
not  been  the  subject  of  judicial  investigation  for  nearly 
two  centuries,  until  it  was  brought  before  the  House  of 
Lords,  in  the  Gardner  Peerage  case,  in  1825. 

In  that  case  there  were  two  claimants  to  the  barony  of 
Gardner ;  the  one,  Henry  Fenton  Gardner,  the  alleged 
issue  of  Captain  Gardner's  first  marriage,  but  whose 
legitimacy  was  disputed.  The  other  was  Allan  Legge 
Gardner,  the  undoubted  issue  of  a  second  marriage,  and 
whose  title  to  the  barony  depended  on  the  illegitimacy 
of  Henry  Fenton  Gardner.  It  was  proved  that  Mrs, 
Grardner,  his  mother,  the  wife  of  the  first  marriage,  left 
her  husband's  ship  on  the  30th  of  January,  1802,  that 
she  did  not  again  visit  it,  nor  did  Captain  Gardner  go 
ashore.  The  vessel  sailed  shortly  afterwards  to  the 
West  Indies,  and  he  did  not  return  to  England  until  the 
1 1th  of  July  of  the  same  year.  On  the  8th  of  December 
following,  she  was  delivered  of  the  claimant,  Henry 
Fenton  Gardner.  It  was  not,  and  indeed  could  not  be 
pretended,  that  he  was  the  fruit  of  an  intercourse  be- 
tween Captain  Gardner  and  his  wife,  after  the  11th  of 
July.  If  he  was  the  issue  of  their  marriage,  he  must 
have  been  the  fruit  of  a  sexual  intercourse  between  them, 

(a)  Co.  Ldtt.  123  b.     Harg.  n.  2. 
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on  or  before  the  30th  of  January,  and  her  gestation  must 
have  been  of  three  hundred  and  eleven  days'  duration. 

Besides  the  fact  that  such  gestation  exceeded  the  or- 
dinary period,  the  conduct  of  Mrs.  Gardner,  and  her 
declarations  connected  with  that  conduct,  aiforded  a 
very  strong  presumption  against  his  legitimacy.  The 
House  of  Lords  decided  that  the  infant,  Allan  Legge 
Grardner,  was  the  only  son  and  heir  male  of  Captain 
Grardner,  and  had  therefore  made  good  his  claim  to  the 
barony,  and,  consequently,  that  Henry  Fenton  Gardner 
was  illegitimate. 

This  decision  was  founded  not  exclusively  on  the 
ground  that  the  alleged  gestation  for  three  hundred  and 
eleven  days  was  contrary  to  the  ordinary  course  of 
nature,  but  on  that  ground  united  with  the  other  cir- 
cumstantial evidence  adduced  in  the  cause.  The  utmost 
extent  to  which  it  prevailed  was  to  form  one,  but  not  the 
only  presumption  against  the  legitimacy. 

The  reply  of  the  Attorney-General,  which,  from  the 
duty  he  had  to  perform,  is  in  the  nature  of  a  judgment, 
presents  the  grounds  on  which  he  claimed  the  decision 
of  the  house,  that  Henry  Fenton  Gardner  was  not  the 
son  of  Captain  Gardner.  ''  I  do  not  say  that  it  is  im- 
possible he  might  be  the  father  of  the  child,  for  to  make 
use  of  an  expression  used  by  one  of  the  witnesses,  ^  to 
know  what  is  impossible  in  nature,  I  must  know  all 
nature:'  but  courts  of  justice  do  not  speculate  upon 
things  which  by  possibility  may  exist;  they  proceed 
according  to.  the  evidence  that  is  consistent  with  the 
ordinary  and  established  rules  of  nature ;  and  unless  it 
could  be  shewn  in  this  particular  case,  that  there  was  some 
reason  for  supposing  that  those  established  rules  of 
nature  had  been  deviated  from,  even  if  there  were  no 
evidence  as  to  the  conduct  of  the  female,  your  Lordships 
would  hesitate,  before  you  came  to  the  conclusion,  that 
this  was  the  child  of  Captain  Gardner ;  but  why  should 
you  do  so,  when  you  find   that  within  the  ordinary 
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period  of  gestation  she  was  in  the  anns  of  an  adnlterer 
capable  of  begetting  a  child,  and  she  capable  of 
bearing  it. " 

Lords  Eldon  and  Gifford  also  founded  their  opinions 
on  the  whole  evidence,  and  not  merely  on  the  time  of 
the  birth  alone.  One  of  the  conclusions  to  be  drawn 
from\  this  case  is,  that  the  law  of  England  has  not  as- 
signed any  limit  to  the  period  of  gestation,  (a) 

The  proof  which  has  hitherto  been  under  confii- 
deration,  is  that  which  constitutes  the  physical  impossi- 
bility of  access. 

But  there  is  another  species  of  proof  by  which  the 
presumption  of  legitimacy  is  repelled.  It  consists  of 
those  circumstances  in  the  conduct  of  the  wife  and 
husband  which  constitute,  what  is  termed  the  moral  im- 
possibility of  an  access  to  which  the  birth  of  the  child 
can  be  referred. 

It  formed  one  of  the  exceptions  which  the  civil  law 
made  to  the  rule,  Pater  est  quern  nupiicB  demonstrant. 

It  was  not  adopted  by  the  law  of  France,  {b) 

The  Repertoire  Urdoerael  contains  the  report  of  a  case, 
which  affords  the  most  striking  illustration  of  the  rigid 
adherence  of  the  French  law  to  this  rule,  and  of  its 
exclusion  of  proof  of  a  moral  impossibility.  Monsieur 
de  Pont  and  Mademoiselle  AUiot  formed  an  alliance  at 
the  instance  of  their  relations,  but  to  which  they  had 
both  the  strongest  repugnance. 

(a)  The  period  to  which  uterogestation  mttj  be  protracted  has  engaged 
the  attention  of  the  most  able  physiologists,  and  has  been  the  subject  of 
mnch  controversy.  Hippocrates,  Aristotle,  Galen,  Pliny,  Avicenna,  Man- 
ricean,  Riolau,  La  Motte,  Hoffman,  Schenk,  Haller,  fiertin,  lieatand.  Petit, 
Levret,  Louis,  Astmc,  Fod^r^,  &c. — See  the  observations  of  M.  Teissier, 
Trans,  de  VAcad.  des  Sc,  Paris,  1817,  Ve^eau.  j  Dr.  Beckys  Treatise  on  Medical 
Jurisprudence.  The  conflicting  evidence  of  medical  men  in  the  Gardner 
Peerage  Case  rendered  this  question  the  subject  of  renewed  oontroversy. — 
See  Dr.  Duncan's  Edin.  Med.  and  Surg.  Joum.,  1827,  vol.  27-  London 
Med.  and  Surg.  Joum.  1830,  vol.  14.  Med.  Gaz.  1830,  vol.  5.  Edinburgh 
Review,  n.  97,  on  Mr.  Le  Marchant's  Report  of  the  Gardner  Peerage. 

ib)  1  D'Aguesseau,  torn.  2,  p.  542. 
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Their  mutual  aversion  to  each  other  was  so  inveterate 
and  violent  as  to  constitute  a  moral  disease.  The 
pleadings  and  proofs  represent  every  species  of  coercion 
to  have  been  practised  upon  the  daughter,  who  made 
no  less  than  three  attempts  to  destroy  herself.  At  length 
she  attended  the  altar,  and  the  marriage  ceremony  was 
performed.  M.  de  Pont  was  no  less  averse  to  this 
marriage  than  the  lady,  .  .  .  .  :  ^ '  De  retour 
chez  le  Sieur  AUiot,  et  entres  dans  la  chambre  ou  ils 
devaient  passer  le  nuit,  leurs  peines  redoublerent  k  la 
vue  du  lit  nuptial.  Les  cris  les  plus  per^ans  exprimerent 
la  douleur  de  la  nouvelle  Spouse.  EUe  employa  toute 
la  resistance  dont  elle  etait  capable  pour  repousser  les 
mains  qui  la  depouill^rent,  et  la  port^rent  evanouie 
dans  son  lit.  Revenus  k  eux-memes,  et  se  trouvant 
Fun  a  cote  de  Tautre,  les  ^poux  s'^loignent  et  se  retirent 
tous  deux  sur  les  deux  bords  de  cette  couche  odieuse. 
lis  rabandonnent  au  bout  d'une  heure,  et  s'enferment 
chacun  dans  une  chambre  k  part.  II  n'est  pas  jour 
encore,  et  deja  le  jeune  De  Pont  est  hors  de  la  maison, 
et  n'est  pas  rentr^  k  I'heure  du  repas."  (a) 

They  passed  some  months  at  Nancy,  but  they  resisted 
every  entreaty  on  the  part  of  their  friends  to  consum- 
mate the  marriage.  The  wretched  state  of  disunion  in 
which  they  lived  was  a  matter  of  notoriety  in  Nancy 
and  Luneville  ;  they  made  no  secret  of  it.  She  resolved 
on  quitting  cet  enfer,  as  she  described  it,  and  fled  to  a 
convent ;  but  the  superior  refused  to  admit  her  without 
her  father's  consent.  He  at  length  received  her  into 
his  house,  and  she  was  ever  afterwards  separated  from 
her  husband,  and  they  never  met.  Eight  years  after- 
wards, M.  de  Pont  caused  a  process  to  be  served  on  her, 
in  a  suit  which  he  instituted  for  a  nullity  of  marriage. 
So  kx  from  contesting  it,  she,  on  the  3rd  of  July  fol- 
lowing, instituted  a  suit  for  the  same  object.  The  proofs 
of  constraint  and  violence  were  admitted,  and  they  both 

(a)  Meilin,  torn.  7,  p.  25: 
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declared  on  oath,  that  they  had  never  consummated  the 
marriage. 

Madame  de  Pont  formed  an  intimacy  with  the  Che- 
valier de  Beauveu,  by  whom  she  became  pregnant. 
Having  discovered  her  pregnancy  to  her  father,  she 
was  sent  to  Paris  for  the  purpose  of  being  delivered. 
She  was  followed  by  the  Chevalier  de  Beauveu,  and  on 
the  11th  of  January,  1760,  was  delivered  of  a  son,  who 
was  baptized  by  the  name  of  Bdsile  Amahh^  fils  ruiturel 
de  Ferdinand  Jirame  de  Beauveu^  et  de  la  demoiselle 
Marie  Louise  Alliot. 

The  family  of  De  Beauveu  were  strongly  opposed  to 
his  intended  union  with  Madame  de  Pont,  and  inter- 
posed in  the  suit,  to  prevent  a  sentence  of  nullity  of  her 
marriage  with  De  Pont.  A  guardian  of  the  infant  was 
appointed,  notwithstanding  the  mother  and  De  Beauveu 
had  avowed  that  the  child  was  the  fruit  of  their  inter- 
course, and  De  Pont  had  alleged  it  was  not,  and  could 
not  be  his.  It  was  decided,  after  several  appeals, 
that  the  marris^e  was  valid,  that  the  status  of  the  child 
depended  on  it,  and  that  the  presumption  of  illegitimacy 
could  not  affect  that  status,  (a) 

The  Arret,  in  the  case  of  Reme  Raillart,  cited  in  the 
preceding  report,  is  considered  by  Merlin  to  have  been 
decided  on  grounds  which  render  it  not  inconsistent 
with  the  case  of  Monsieur  and  Madame  de  Pont,  (b) 

The  case  of  Pierre  Guerin,  12th  of  August,  1779, 
was  decided  on  the  ground  that  the  infant  never  had 
been  in  possession  of  the  status  of  legitimacy,  and  that 
the  evidence  adduced  was  perfectly  consistent  with  the 
acts  of  birth,  to  which  the  mother  had  been  a  party,  (c) 

The  Code  Civil  has  admitted  proof  of  a  moral  impos- 
sibility in  the  single  case  of  the  wife's  adultery ;  nor  is 
it  then  admissible,  unless  she  has  concealed  the  birth  from 
her  husband. 

The  codes  of  other  countries,  which  follow  the  civil 

(a)  MerL  Rep.  Univers.  tit.  Legit,  torn.  7,  Sect.  2,  §  2,  p.  254. 

(b)  MerL  Rep.  torn.  7,  p.  255.  (c)  MerL  Rep.  torn.  7,  §  3,  p.  271. 


r 


CIVIL  STATUS LEGITIMACY.  76 

law,  have  admitted  it  in  all  cases.  The  answer  of  the 
Faculty  of  Law  at  Helmstadt,  reported  in  Leyser's  Me- 
ditationes  ad  Pandectas^  contains  an  enumetation  of  the 
various  circumstances  from  whence  that  moral  impossi- 
bility might  be  inferred  ;  but  no  doubt  is  expressed  of 
the  admissibility  of  that  species  of  proof,  (a) 

Its  admissibility,  by  the  law  of  England,  is  warranted 
by  the  opinions  even  of  its  earliest  jurists,  Bracton, 
Britton,  and  Fleta.  The  exigency  of  the  writ  de  ventre 
inspidejidoj  as  it  is  described  by  Britton,  proves,  that  the 
fact  of  the  widow  being  with  child  by  her  husband  was 
distinctly  put  in  issue.  (6)  Although  her  pregnancy 
was  established  by  the  verdict,  yet,  if  it  had  taken  place 
within  the  forty  weeks,  the  heir  was  still  at  liberty  to 
aver,  either  that  the  child  was  begotten  by  another 
person  than  the  husband,  or  that  the  legitimacy  was 
irreconcileable  with  the  husband's  absence,  or  with  any 
other  obvious  and  notorious  presumption.  If  the  heir 
established  one  of  these  averments,  it  is  expressly  de- 
clared that  he  should  not  be  disinherited  through  the 
adultery  of  the  wife,  (c) 

The  verdict  in  Foxcroft's  case,  which  found  the  child 
to  be  illegitimate,  proceeded  not  exclusively  on  the 
physical  inability  of  the  husband,  which  might  be  pre- 
sumed from  his  being  infirm  and  bedridden,  but  on  the 
other  circumstances,  which  are  there  minutely  de- 
scribed, (d) 

In  the  interval  which  followed  that  decision,  it  seems 
to  have  been  conceived  that  the  law  of  England  did  not 
admit  any  proof  of  illegitimacy,  if  the  husband  were 
within  the  four  seas.  This  opinion  was  adopted  by 
Lord  Coke,  in  his  Commentaries  on  the  Institutes.  It  is 
clear  that  the  House  of  Lords,  in  1661,  in  deciding  on 
the  petition  of  Nicholas,  claiming  to  be  Earl  of  Banbury, 

considered  themselves  bound  by  that   opinion.      The 

« 

(a)  Leyg.  Medit.  ad  Pand.  Spec.  260.  (jb)  Bract.  69,  Flet.  32,  Brit.  1 65, 1 66. 

(c)  Brit.  tit.  de  Gardes,  p.  166.  {d)  lOEdw.  1,  Roll.  Ab.  358. 
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resolution  of  the  House  declaring,  not  that  the  claimant 
was  legitimate  or  illegitimate,  but  that  lie  was  legiti- 
mate in  the  eye  of  the  law,  evidently  infers  that  the  fact 
was  in  opposition  to  the  law.  Mr.  Hargreave  has  shewn 
Lord  Coke's  statement  of  the  law,  which  governed  the 
judgment  of  the  committee  of  the  House  of  Lords, 
to  be  untenable. 

The  decisions  since  that  period  have  allowed  the  pre- 
sumption of  legitimacy  to  be  repelled  by  proof  of  all 
those  circumstances  which  could  enable  a  judicial  tri- 
bunal to  infer  whether  the  husband  was,  in  fact,  the 
father  of  the  child. 

The  doctrine  of  the  law  of  England  on  this  subject 
was  brought  under  the  consideration  of  the  House  of 
Lords  on  the  revived  claim  of  a  descendant  of  the  Ni- 
cholas Vaux,  reported  by  the  Resolution  of  the  House  in 
1661  to  be  legitimate  in  the  eye  of  the  law.  The 
decision  on  this  occasion  is  impressed  with  all  the  au- 
thority which  belongs  to  a  judgment  of  this  appellate 
tribunal,  aided  by  the  opinions  of  the  judges  of  the  land. 

The  judges,  in  answer  to  certain  questions  referred 
to  them,  delivered  the  following  opinion  : 

"  In  every  case,  where  a  child  is  bom  in  lawful  wed- 
lock, the  husband,  not  being  separated  from  his  wife  by 
a  sentence  of  divorce,  sexual  intercourse  is  presumed 
to  have  taken  place  between  the  husband  and  wife,  until 
that  presumption  is  encountered  by  such  evidence  as 
proves  to  the  satisfaction  of  those  who  are  to  decide  the 
question,  that  such  sexual  intercourse  did  not  take  place 
at  any  time  when  by  such  intercourse  the  husband 
could,  according  to  the  laws  of  nature,  be  the  father  of 
such  child. 

'  ^  The  presumption  of  the  legitimacy  of  a  child  bom 
in  lawful  wedlock,  the  husband  not  being  separated 
from  his  wife  by  a  sentence  of  divorce,  can  only  be 
legally  resisted  by  evidence  of -such  facts  or  circum- 
stances as  are  sufficient  to  prove,  to  the  satisfaction  of 
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those  who  are  to  decide  the  question,  that  no  sexual 
intercourse  did  take  place  between  the  husband  and 
the  wife  at  any  time  when  by  such  intercourse  the  hus- 
band could,  by  the  laws  of  nature,  be  the  father  of  such 
child.  Where  the  legitimacy  of  a  child  in  such  a  case 
is  disputed,  on  the  ground  that  the  husband  was  not  the 
father  of  such  child,  the  question  to  be  left  to  the  jury 
is,  whether  the  husband  was  the  father  of  such  child, 
and  the  evidence  to  prove  that  he  was  not  the  father, 
must  be  of  such  facts  and  circumstances,  as  are  sufi&- 
cient  to  prove,  to  the  satisfaction  of  a  juiy,  that  no 
sexual  intercourse  took  place  between  the  husband  and 
wife  at  any  time  when  by  such  intercourse  the  husband, 
by  the  laws  of  nature,  could  be  the  father  of  such  child. 

"  The  non-existence  of  sexual  intercourse  is  generally 
expressed  by  the  words  non-access  of  the  husband  to 
the  wife,  and  we  understand  those  expressions,  as  ap- 
plied to  the  present  question,  as  meaning  the  same 
thing,  because,  in  one  sense  of  the  word  access,  the 
husband  may  be  said  to  have  access  to  his  wife,  as  being 
in  the  same  place,  or  the  same  house,  and  yet  under 
such  circumstances,  as  instead  of  proving,  tend  to  dis- 
prove, that  any  sexual  intercourse  took  place  between 
them." 

The  doctrine  itself,  and  the  opinion  of  the  judges, 
received  the  fullest  illustration  from  the  elaborate  ex- 
position of  the  whole  case  given  by  Lord  Redesdale : 

"  I  admit,"  said  his  Lordship,  "  that  the  law  pre- 
sumed the  child  of  the  wife  of  A.,  bom  when  A.  might 
have  had  sexual  intercourse  with  her,  or  in  due  time 
after,  to  be  the  legitimate  child  of  A. ;  but  this  was 
merely  considered  as  a  ground  of  presumption,  and 
might  be  met  by  opposing  circumstances.  The  fact, 
indeed,  that  any  child  is  the  child  of  any  man,  is  not 
capable  of  direct  proof,  and  can  only  be  the  result  of 
presumption,  understanding  by  presumption,  a  probable 
consequence  drawn  from  facts  (either  certain,  or  proved 
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by  creditable  testimony),  by  which  may  be  determined 
the  truth  of  a  fact  alleged,  but  of  which  there  is  no 
direct  proof.  Thus,  if  A.  and  B.  are  married,  and  are 
in  such  habits  of  intercourse,  that  A.  may  be  the  father 
of  a  child  born  of  the  body  of  B.,  immediately  pro- 
duced as  the  child  of  A.,  and  received  as  such  by  A., 
the  child  is  presumed  to  be  his  child,  though  the  fact  of 
sexual  intercourse  cannot  be  proved ;  and  if  the  death 
of  A.  before  the  birth  of  the  child  prevents  its  recep- 
tion by  him  as  his  child,  yet  if  the  birth  happen  within 
a  time  which,  in  ordinary  course,  is  the  longest  time  of 
pregnancy  before  birth,  the  child  is  presumed  to  be  the 
child  of  A. 

'*  But  in  all  these  cases,  the  fact  that  the  child  is  the 
child  of  A.,  is  a  fact  presumed,  and  not  proved. 

**  When,  therefore,  circumstances  occur,  which  may 
tend  to  rebut  the  presumption  that  a  child,  bom  of  the 
body  of  B.,  the  wife  of  A.,  is  his  child,  then  presump- 
tion rebutting  presumption,  the  conclusion  must  be 
drawn  from  the  whole  evidence.  So  in  Radwell's  case, 
cited  by  Mr.  Hargreave,  the  illness  of  the  husband  for 
some  time  before  his  death,  was  admitted  in  evidence, 
and  the  presumption  from  that  circumstance,  that  sexual 
intercourse  had  not  taken  place  during  that  period, 
being  added  to  the  length  of  time  which  had  elapsed 
after  the  death  of  the  husband,  before  the  birth  of  the 
child,  was  used  to  raise  a  conclusive  presumption  that 
the  child  was  not  his  child.  And  in  a  case  mentioned 
by  Lord  Erskine,  as  having  happened  during  his  prac- 
tice at  the  bar,  where  a  child  claimed  as  heir  of  A.,  be- 
gotten on  the  body  of  B.,  his  wife,  and  produced  as  such 
on  its  birth,  and  proof  was  given  that  B.  had  been  mar- 
ried to  C,  before  her  marriage  with  A.,  and  that  C.  was 
living  after  the  marriage,  and  the  evidence  of  the  former 
marriage  destroyed  the  claim  of  the  child,  as  the  legi- 
timate child  of  A. ,  and  then  a  claim  was  set  up  for  the 
the  child  to  other  property,  as  the  child  of  C,  who  was 
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living,  and  in  the  neighbourhood  of  A.,  during  the  time 
of  her  pregnancy,  and  until  the  birth  of  the  child ;  the 
jury  presumed^  from  the  fact  of  the  second  marriage, 
and  the  production  of  the  child  at  his  birth,  as  the 
child  of  A.,  that  it  was  not  the  child  of  C. 

"  Acknowledgment  of  a  child  by  the  reputed  father 
and  mother  as  their  child,  is  generally  the  only  evidence 
of  the  fact,  even  that  the  child  is  the  child  of  the  woman, 
unless  evidence  of  the  persons  present  at  its  birth  can 
be  produced ;  and  such  acknowledgment  is  sufficient 
evidence,  if  not  rebutted  by  clear  evidence  to  the  con- 
trary, which  was  attempted  in  the  Douglas  case . 

"  It  is,  therefore,  of  high  importance  to  consider,  in 
a  question  of  legitimacy,  whether  the  fact  of  such  ac- 
knowledgment as  would  demonstrate  the  legitimacy, 
did  take  place,  or  whether,  by  circumstances,  such  ac- 
knowledgment was  rendered  impossible,  as  by  the  child 
being  a  posthumous  child.  If,  on  the  contrary,  it  ap- 
pears that  the  supposed  father  was  ignorant  of  the  birth 
of  such  a  child,  and  that  the  fact  of  its  birth  was  con- 
cealed from  him,  such  concealment  is  strong  presump- 
tive proof  that  there  had  existed  no  sexual  intercourse 
which  could  have  made  him  the  father  of  such  child. 

"  In  this  case  there  is  the  strongest  evidence  which 
the  circumstances  can  admit,  that  the  Earl  of  Banbury 
was  utterly  ignorant  of  the  existence  of  the  two  children 
who  a  considerable  time  after  his  death  were  alleged 
to  be  his  children,  and  that  the  Countess  and  her  family 
acted  in  the  Earl's  life-tim^,  and  after  his  decease,  as  if 
the  Earl  had  been  without  children,  to  the  utter  ruin  of 
the  children,  if  they  were  really  the  children  of  the  Earl." 

Lord  Redesdale  then  recapitulated  the  circumstances 
which  had  been  adduced  in  evidence. 

The  concealment  of  their  birth ;  Lord  Banbury's 
entire  ignorance  that  any  such  children  were  in  ex- 
istence ;  the  execution  by  him  of  instruments,  containing 
dispositions  of  property,  which  never,  it  was  presumed. 
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would  have  been  made,  if  he  had  not  believed  himself 
childless ;  his  will  affording  further  proof  of  this  belief, 
and  of  his  ignorance  of  their  birth  ;  inquisitons  taken  in 
the  neighbourhood  of  one  of  the  family  mansions,  and 
where  his  widow  resided,  treating  her  late  husband  as 
having  died  without  any  issue,  and  which  passed  with- 
out controversy ;  the  recognition  of  these  children  by  the 
widow  and  the  adulterer  (Lord  Vaux)  as  their  o£fspring, 
and  her  subsequent  marriage  with  Lord  Vaux ;  formed 
a  considerable  part  of  the  circumstantial  evidence  on 
which  the  illegitimacy  was  established. 

Lord  Redesdale  concluded  by  stating,  that  these  cir- 
cumstances combined  to  rebut  the  presumption  in  favour 
of  legitimacy,  arising  from  the  birth  of  the  children 
during  their  mother's  marriage,  and  to  decisive  presump- 
tive proof  that  they  were  not  the  children  of  Lord  Ban- 
bury, but  the  offspring  of  an  adulterous  intercourse  be- 
tween Lord  Vaux  and  the  Countess ;  the  fact  of  that 
intercourse,  coupled  with  the  concealment  of  the  birth 
of  the  children,  affording  the  strongest  presumptive  evi- 
dence that  there  was  no  sexual  intercourse  between  the 
Earl  and  Countess,  the  result  of  which  could  be  the  birth 
of  those  children,  (a) 

The  opinions  of  the  judges,  and  the  judgment  of  Lord 
Redesdale  in  the  preceding  case,  have  been  cited  at 
length,  because  the  principles  they  contain,  although 
delivered  as  the  law  of  England,  are,  it  is  believed,  in 
perfect  concurrence  with  those  which  will  be  found  in 
the  writings  of  foreign  jurists,  and  the  decisions  of  fo- 
reign tribunals. 

This  decision  governed  other  cases  which  arose,  and  it 
was  followed  by  the  Gardner  Peerage  case.  In  that  case 
there  was  proof  of  Mrs.  Grardner's  adulterous  intercourse 
with  Jadis,  immediately  after  her  husband  had  sailed, 
of  her  anxiety  to  accelerate  her  delivery,  so  that  the  birth 
might  be  referred  to  a  period  preceding  her  husband^s 

(a)  Gardner  Peerage  Case,  by  Mr.  Le  Marchant. 
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departure.  It  was  also  proved,  that  having  failed  to 
accomplish  her  purpose,  she  endeavoured  to  conceal 
from  her  hushand  her  pregnancy  and  the  hirth  of  the 
child,  that  on  its  birth,  she  removed  it  from  the  house, 
that  it  was  recognised  by  herself  and  Jadis  as  their 
child,  and  that  its  education  was  superintended  by  the 
latter. 

In  establishing  the  status  of  legitimacy,  there  is 
usually  adduced  that  species  of  proof  which  consists  of 
certain  public  records  of  the  marriage  of  the  parents  and 
of  the  birth  of  the  child.  It  has  been  the  object,  as  it  is 
certainly  the  duty,  of  every  state  to  provide  adequate 
means  for  preserving  the  most  authentic  evidence  of  all 
births,  marriages,  and  deaths. 

The  professio  natalium  of  the  Roman  law,  answered  the 
purpose  of  supplying  written  proof  of  the  names  of  the 
parents  and  of  the  time  and  place  of  the  birth  of  the  child. 
The  sponsalituB  tabulcs  afforded  proof  of  their  marriage. 
In  France,  before  the  law  of  1792,  the  cure  of  every 
parish  received  and  registered  the  births,  deaths,  and 
marriages  which  took  place  in  his  parish,  in  the  manner 
prescribed  by  the  ordinances  then  in  force.  In  1792, 
by  the  law  of  the  19th  December,  and  by  other  laws 
subsequently  passed,  this  duty  was  transferred  to  the 
mayors  and  their  assistants,  (o) 

It  has  been  since  committed,  by  the  Code  Civil,  to  the 
civil  oflBcers,  and  its  discharge,  with  fidelity  and  accu- 
racy, is  endeavoured  to  be  secured  by  the  most  minute 
and  judicious  regulations. 

It  is  required  that  a  declaration  of  every  birth  shall 
be  made  within  three  days  after  the  delivery  of  the 
mother,  to  the  civil  oflScer  of  the  place  of  birth,  and  the 
child  shall  be  produced  in  person  before  him.  (h)     This 

(a)  See  Hoffman's  Lexicon,  verb.  Nuptise  et  Professio.  Brissonius,  Antiq* 
L  1,  c.  5.  Stryk.  de  Succes.  Diss.  10>  c.  5.  §  13.  Traits  de  la  Preuve 
parTemoins,  Danty,  p.  619.     1  Toull.  274. 

(6)  Code  Civil,  art.  55. 
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declaration  is  to  be  made  by  the  father,  or  in  default  of 
the  father,  by  the  doctors  of  physic  or  surgery,  the  mid- 
wives,  the  officers  of  health,  or  other  persons,  as  the  case 
may  be,  who  shall  have  been  present  at  the  birth ;  and 
where  the  mother  shall  have  been  delivered  elsewhere 
than  at  the  place  of  her  ordinary  residence,  by  the  person 
at  whose  house  such  delivery  took  place,  (a) 

The  act  of  birth  is  to  be  immediately  drawn  up  in 
the  presence  of  two  witnesses.  It  is  to  set  forth  the  day, 
the  hour,  and  the  place  of  birth,  the  sex  of  the  infant, 
and  the  Christian  names  which  shall  have  been  given 
it,  as  also  the  Christian  names,  surnames,  profession, 
and  domicile  of  the  father  and  mother,  and  of  the 
witnesses  respectively,  (b) 

With  respect  to  the  act  of  marriage,  it  is  required 
that  it  should  set  forth :  1st,  The  Christian  name, 
surname,  profession,  age,  place  of  birth,  and  domicile  of 
the  husband  and  wife,  respectively :  2ndly,  Whether 
they  be  minors  or  adults :  3rdly,  The  Christian  names, 
surnames,  profession,  and  domicile  of  the  father  and 
mother  of  each ;  4thly,  The  consent  of  the  father  and 
mother,  of  the  grandfather  or  grandmother,  or  of  the 
members  of  the  family  of  each  party,  according  to  the 
respective  cases  in  which  such  consent  is  required  by  law : 
Sthly,  Acts  of  respect  in  the  cases  wherein  such  shall  have 
been  made :  6thly,  The  publications  in  the  respective 
domicile  of  each  party :  7thly,  Opposition  to  the  marriage, 
if  any  such  have  been  tendered,  the  withdrawal  there- 
of, or  a  memorandum  of  there  having  been  no  opposi- 
tion offered :  8thly,  The  declaration  of  the  parties  that 
they  consent  to  take  each  other  for  man  and  wife,  and 
the  pronouncing  their  union  in  marriage,  by  the  public 
officer :  and  9thly,  The  Christian  names,  surnames,  age, 
profession,  and  domicile  of  the  witnesses,  together  with 
their  declaration  of  relationship,  by  blood  or  marriage, 

(a)  Art.  66.  (ft)  Art.  57. 
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to  the  parties  respectively,  on  what  side  they  are  related, 
and  in  what  degree,  (a) 

In  England,  by  the  70th  of  the  canons  for  the  govern- 
ment of  her  church,  and  by  the  stat.  6th  and  7th  Wm.  3. 
c.  6,  s.  66 ;  52  Geo.  3,  c.  146 ;  4  Geo.  4,  c.  76,  the 
minister  of  every  parish  is  to  take  an  exact  account, 
and  keep  a  register  in  writing,  of  births,  marriages, 
and  deaths,  which  take  place  in  his  parish. 

These  documents  afford  evidence  of  all  the  particulars 
which  the  law  requires  to  be  inserted  in  them. 

As  it  is  required  by  the  Code  Civil  that  the  act  of  birth 
should  state  the  actual  time  of  birth,  it  affords  proof  of 
that  fact ;  but  the  register  kept  in  England  does  not 
afford  that  proof,  because  it  is  not  required  to  be  stated 
in  the  register,  (b) 

The  register  or  act  of  birth,  becomes  evidence  of  the 
filiation  of  the  child.  The  registered  declaration,  or  act 
of  marriage,  is  the  evidence  of  the  existence  of  that  rela- 
tionship, from  which  the  law  infers  his  legitimacy.  But 
the  fact  of  the  identity  of  the  child  is  established  by  his 
actual  possession  of  a  status  corresponding  with  that 
which  the  documents  import. 

These  documents,  although  the  more  satisfactory,  yet 
have  never  been  considered  the  only  proof  of  the  facts 
which  they  represent.     "  Si  vicinis,  vel  aliis  scientibus, 
uxorem  liberorum  procreandorum  caus&  domi  habuisti, 
I  et  ex  eo  matrimonio  filia  suscepta  est :  quamvis  neque 

nuptiales  tabulae,  neque  ad  natam  filiam  pertinentes 
factse  sunt,  non  ideo  minims  Veritas  matrimonii,  aut 
susceptse  filiaa,  suam  habet  potestatem."  (c) 

The  marriage  may  be  established  by  proof  of  cohabi- 
tation, acknowledgment,  and  reception  by  the  family, 
and  the  birth  may  be  established  by  the  same  species  of 

(a)  Art  76.  (5)  Wihen  v.  Law,  3  Stark.  N.  P.  Cas.  63. 

(c)  Cod.  lib.  5,  tit  4, 1.  9.  Perezius  ad  Cod.  lib.  5,  tit.  4,  n  14.  Re- 
buff. Traits  de  Restit.  torn.  2,  art.  1,  gloss.  3,  n.  2, 3 ;  Mascard,  de  Pro- 
bation, con.  668,  et  seq.  usque  ad  conclus,  680. 
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proof.  The  law  of  France  does  not  admit  any  other 
proof  of  the  relation  until  preliminary  documentary  evi- 
dence has  been  adduced,  (a)  If  there  be  the  certificate 
or  act  of  birth,  and  the  child  has  enjoyed  a  status  in 
conformity  to  it,  the  former  law  of  France  dispensed  with 
the  necessity  of  producing  the  act  of  the  celebration  of 
the  marriage  of  his  parents,  if  they  had  lived  together 
publicly  as  man  and  wife,  unless  there  were  circum- 
stances which  rendered  doubtful  the  presumption  arising 
from  that  cohabitation.  Thus,  where  the  children  of  a 
Frenchman,  named  Hurot,  were  in  possession  of  an  act 
of  birth  in  their  favour,  and  of  the  status  of  legitimate 
children  corresponding  with  it,  but  their  father  had 
children  by  two  mistresses,  each  of  whom  he  had  de- 
scribed as  his  lawfiil  wife,  they  were,  from  the  doubt 
thus  cast  on  the  marriage  of  their  mother,  compelled 
to  prove  the  actual  marriage  of  their  parents,  (b) 

The  Code  Civil  has  dispensed  with  the  production  of 
the  act  of  celebration  of  marriage,  only  in  case  both 
the  parents  are  dead,  (c)  and  then  proof  must  be  given 
that  they  had  lived  together  publicly  as  man  and  wife, 
and  that  the  child  had  enjoyed  the  status  of  being  their 
legitimate  child,  uncontradicted  by  the  act  of  birth. 

He  is  said  to  possess  that  status  when  he  bears  the 
name  of  the  father,  when  he  is  treated  as  their  child  by 
his  parents  and  their  families,  and  when  he  is  regarded 
as  their  child  by  the  public,  (d) 

Primo,  ilium  esse  natum  ex  viro  et  uxore  simul  com- 
morantibus,  scientibus  vicinis ;  secundo,  sic  k  patre 
habitum  fuisse  et  tractatum  ;  tertio,  sic  ab  eo  saepius 
Hominatum  et  appellatum  ;  quarto,  sic  ab  omnibus  com- 
muni  fama  et  voce  habitum  et  creditum."  (e) 

Neither  the  civil  law,  nor  the  law  of  England  renders 


(a)  Art.  323,  324.  (b)  Denisart,  tit.  Etat,  p.  9.  et  suiv. 

(c)  Code  Civil,  art.  197. 

(d)  All  321.  W  Menoch,  de  Arbit.  Jud.  lib.  2.  cas.  89. 
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tiiese  documeuts  conclusive  evidence  of  the  facts  stated 
in  them.  Accompanied  by  proof  that  a  child  has  been 
in  the  enjoyment  of  a  status  consistent  with  that  which 
they  import,  they  afford  such  a  presumption  that  no 
decision  ought  to  be  pronounced  in  opposition  to  it,  but 
the  law  has  not  declared  that  they  conclusively  establish 
the  status. 

By  the  law  of  France  also,  if  the  legitimacy  rests  only 
on  proof  of  the  possession  of  that  status,  and  is  not  sup- 
ported by  the  acts  of  the  celebration  of  the  marriage  and 
birth,  it  may  be  contested.  But  if  it  be  supported  by 
the  act  of  birth,  as  well  as  by  the  enjoyment  of  a  status 
in  conformity  with  that  act,  the  title  to  legitimacy  is 
perfect,  and  cannot  be  the  subject  of  contestation,  (a) 

"  Nul  ne  pent  contester  Tetat  de  celui  qui  a  une 
possession  conforme  a  son  titre  de  naissance."(^) 

The  case  of  M.  de  Virasel,  affords  an  illustration  of 
this  rule.  M.  de  Virasel  was  married  on  the  1st  of  April 
1700 ;  a  short  time  only  after  their  marriage  the  most 
unhappy  divisions  broke  out  between  him  and  his  wife. 
On  the  7th  of  October  in  the  same  year,  being  six  months 
and  seven  days  after  the  marriage,  his  father-in-law 
wrote  to  him  that  his  wife  had  been  confined,  and  had 
given  birth  to  a  dead  child.  She  died  in  the  month  of 
November  1703 ;  a  month  afterwards  a  little  child 
appeared  in  his  house,  which  he  declared  was  the  daughter 
of  which  his  wife  had  been  delivered  in  1700.  By  an 
arret  of  the  30th  of  June  1714,  the  child  was  confirmed 
in  her  possession  of  her  status,  as  legitimate  daughter 
of  M.  de  Virasel.  (c) 

"  Nul  ne  pent  reclamer  un  etat  contraire  k  celui  que 
lui  donnent  son  titre  de  naissance,  et  la  possession  con- 
forme  k  ce  titre."  (b) 

The  preceding  rules  are  equally  applicable  to  the 

(a)  Code  Civil,  art.  325.  {b)  Art.  322. 

(c)  Merlin,  tit.  Legitim.  Sect.  2,  $  4. 
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case  of  a  person  claiming  to  be  legitimate  in  opposition 
to  the  status  of  illegitimacy,  which  he  has  received  from 
the  register  or  act  of  birth,  and  which  has  been  confirmed 
by  his  possession  of  a  status  in  conformity  with  that 
register.  Such  was  the  decision  in  the  case  of  Marie 
Beance  and  Marie  Anne  Beance.  The  Code  Civil 
has  adopted  this  decision  and  made  it  the  subject  of 
Art.  322.  (a)  This  article  establishes  a  rule  of  law  by 
which  the  status  of  legitimacy  or  bastardy  is  decided. 

The  declarations  contained  in  certificates  or  acts  of 
birth  may  be  false.  The  father  being  married,  may 
make  a  declaration,  importing  that  an  illegitimate  child 
is  the  legitimate  offspring  of  himself  and  his  wife.  A 
Frenchman,  who  was  married,  caused  to  be  inserted  in 
the  register  of  birth,  his  three  illegitimate  children  by  a 
kept  mistress,  and  described  them  as  the  legitimate 
children  of  himself  and  his  wife.  The  French  law 
affords  the  means  of  setting  aside  a  false  declaration 
made  by  the  father,  but  it  continues  to  be  a  title  to  the 
legitimacy  until  it  is  destroyed  by  the  sentence  of  the 
court.  (6) 

If  a  declaration  made  by  the  mother  that  her 
child  is  the  offspring  of  herself  and  her  husband  be 
felse,  it  is  competent  for  the  fether  to  disown  the 
child  in  that  case,  in  which  it  is  permitted  him  to  do  so, 
namely,  in  that  of  the  adultery  of  the  wife,  and  her 
concealment  of  the  birth,  (c) 

The  law  of  France  has  established  the  status  of  legi- 
timacy beyond  future  controversy,  unless  the  disavowal 
of  the  child  takes  place  within  a  limited  period,  that 
is  within  a  month,  if  he  be  on  the  spot  when  the 
infant  is  born ;  if  he  be  absent  at  the  time  of  birth, 
within  two  months  after  his  return ;  where  the  birth  of 


(a)  Denisart^  tit.  Etat,  §  7  .n.  1 1 .  (jb)  Sirey.  an.  XII.  p.  366. 

(c)  Code  Civil,  art.  312. 
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the  child  has  been  fraudulently  concealed  from  him, 
within  two  months  after  the  discovery  of  the  fraud,  (a) 

If  the  husband  die  before  he  shall  have  made  any 
disavowal  of  paternity,  but  within  the  period  allowed 
by  law  for  him  to  do  so,  the  persons  next  in  succes- 
sion have  two  montlis  to  contest  the  legitimacy  of  the 
child,  to  be  computed  from  the  period  when  the  child 
shall  be  put  into  possession  of  the  property  of  the  hus- 
band ;  or,  in  case  those  next  in  succession  shall  have 
obtained  possession  of  the  property,  from  the  period 
when  they  shall  be  first  disturbed  in  such  possession  by 
the  child,  (b) 

Whenever  a  disavowal  of  paternity  shall  have  been 
made  under  the  circumstances,  and  in  manner  and 
form  as  above  provided,  whether  it  be  made  by  the 
husband  in  his  lifetime,  or,  in  case  of  his  death,  by  those 
next  in  succession,  such  disavowal  shall  be  void,  and  of 
no  ejBTect,  unless  it  be  followed  up  by  a  suit  against  the 
guardian,  ad  hoc,  assigned  to  the  child,  which  suit  shall 
be  instituted  within  one  month  from  the  time  of  the 
disavowal,  and  to  which  suit  the  mother  of  the  child 
shall  be  a  party,  (c) 

The  right  of  action  to  establish  his  claim  of  filiation 
is  not  barred  as  against  the  child,  by  any  prescription, 
however  lengthened,  (d) 

Such  action  cannot  be  commenced  by  those  next  in 
succession  to  a  person  who  has  not  made  any  claim  of 
filiation,  in  his  or  her  lifetime,  unless  such  person  shaU 
have  died  during  minority,  or  within  five  years  after 
attaining  the  age  of  majority,  (e) 

But  where  the  action  of  filiation  has  been  commenced 
by  any  person,  in  his  or  her  lifetime,  such  action  may 
be  prosecuted  after  the  death  of  such  person,  by  those 
next  in  succession,  unless  it  had  been  formally  aban- 


(a)  Ck)de  Civil,  art.  3X6.  (h)  Art.  31/.  (c)  Art.  318. 

W)  Art.  328.  (e)  Art.  329. 


88  CONFLICT  OF  LAWS. 

doned  by  the  party,  in  his  or  her  lifetime,  or  that  three 
years  had  been  suffered  by  him  or  her  to  elapse,  with- 
out any  step  taken,  reckoning  from  the  last  proceed- 
ing in  the  cause,  (a) 

No  similar  provision  is  to  be  found  in  other  codes. 

The  principles  of  jurisprudence  which  are  contained 
in  the  preceding  summary,  ai'e  not,  if  we  except  certain 
articles  of  the  Code  Civil,  rules  of  law,  which  arbitra- 
rily and  conclusively  establish  the  status  of  legitimacy 
or  illegitimacy.  They  attach,  it  is  true,  to  particular 
facts,  a  certain  degree  of  weight,  and  draw  from  other 
facts,  certain  inferences,  but  they  do  not  make  those 
facts  or  inferences  conclusions  of  law,  or  presumptions 
juris  et  de  jure,  which  exclude  all  evidence  in  oppo- 
sition to  them.  They  can,  therefore,  only  be  regarded 
as  rules  of  evidence,  which  are  obligatory  on  the  tri- 
bunals of  the  country  in  which  they  are  established,  but 
not  on  any  foreign  tribunal.  It  belongs  to  the  forum 
judicis  to  adopt  its  own  rules  of  evidence,  and  to  decide 
on  the  weight  which  shall  be  given  to  any  particular 
proof  which  maybe  adduced.  **  Si  de  probationibus, 
et  quidem  testibus;  sic  eas  adhibebit,  sic  examinabit 
hosce,  prout  exigit  forum  judicis,  ubi  producuntur. 
Si  de  instrumentis ;  sic  exhibenda,  sic  edenda,  ut  fert 
loci  statutum,  ubi  exhibentur,  vel  eduntur.  (b) 

But  the  Code  Civil  has,  by  some  of  its  provisions, 
given  to  the  child,  in  certain  cases,  an  indefeasible  and 
unimpeachable  title  to  the  status  of  legitimacy.  Thus, 
it  declares  that  it  cannot  be  disputed  by  the  fetther,  on 
the  ground  of  his  natural  impotence,  nor  on  the  ground 
of  the  wife's  adultery,  unless  the  birth  shall  have  been 
concealed  from  him  ;  nor,  except  in  certain  cases,  if 
the  birth  takes  place  within  one  hundred  and  eighty 
days  from  the  day  of  the  marriage ;  nor  unless  the  dis- 
avowal be  made  within  a  limited  time,  and  be  followed 

(fl)  Code  Civil,  art.  330.  (b)  P.  Voet,  Sect.  10,  §  9,  10. 
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iip  by  a  suit,  to  be  instituted  also  within  a  limited  time. 
The  child,  therefore,  retains  the  status  of  legitimacy  in 
every  case  in  which  the  power  of  impeaching  it  is  denied 
by  this  law.  (a) 

On  the  other  hand,  the  status  of  illegitimacy  is  de- 
clared, if  the  child  be  not  born  within  three  hundred 
days  after  the  dissolution  of  the  marriage.  The  question 
will  arise,  whether  the  status  of  legitimacy  or  illegiti- 
macy of  a  person,  whose  domicile  of  origin  was  in 
France,  is,  in  these  cases  which  are  specified,  so  per- 
manently and  indelibly  fixed  by  the  law  of  that  country, 
as  to  accompany  him  to  every  other  country  ;  and  thus, 
that  his  status,  if  it  became  the  subject  of  controversy 
before  any  judicial  tribunal,  ought  to  be  decided  with 
reference  to  the  law  of  France. 

It  is  conceived  that  this  question  is  to  be  answered 
in  the  afi&rmative ;  and  that  the  status  of  legitimacy  or 
illegitimacy,  which  had  been  derived  from  the  law  of 
France,  ought  not  to  be  afiected  by  his  change  of  domi- 
cile to  a  country  in  which  a  contrary  law  prevailed, 
unless  that  law  be  a  prohibitory  real  law,  afiecting  the 
title  to  property  situated  in  the  latter  country,  and  the 
claim  to  it  be  founded  on  legitimacy.  In  a  subsequent 
part  of  this  chapter  we  shall  have  to  consider  the  same 
question,  as  it  regards  the  capacity  or  incapacity  of  a 
person  bom  illegitimate,  to  become  legitimated  by  the 
subsequent  marriage  of  his  parents.  The  grounds 
of  this  opinion,  and  the  authority  on  which  it  is  sup- 
ported, will  then  be  stated. 

The  civil  law  afforded  the  means  of  obtaining  a  judg- 
ment on  the  status  of  legitimacy  ;  and  for  that  purpose 
an  action  might  be  brought  by  the  wife  s^ainst  the  hus- 
band, or  by  the  father  against  the  son,  or  by  the  son 
against  the  father,  in  which  the  abstract  question  of 
filiation,  or  paternity;  or  legitimacy,  was  tried  and  de- 

(a)  Code  Civil,  art.  313,  314,  316,  317,  318. 


I 


90  CONFLICT  OF  LAWS. 

cided.  This  was  one  of  the  actiones  prcBJtidiciales,  and 
80  called,  ^^  ex  fine  harum  actionum  proprio,  quia  etiam 
praejudicii  aliis  rebus  faciendi  causa  ex  professo  institu- 
untur,  atque  ut  instituuntur,  ita  et  sine  exceptione  om- 
nibus faciunt,  etiam  inter  alias  personas,  inter  quas 
postea  de  eodem  statu  qusestio  incident,  quamvis  alias 
res  inter  alios  judicata  aliis  non  noceat. ''  (a) 

Actions  of  the  same  nature,  and  having  the  same 
object,  were  used  in  those  countries  which  adopt  the 
civil  law.  They  were  admitted  into  the  civil  procedure 
of  France,  before  the  promulgation  of  the  Code  Civil, 
and  they  form  a  part  of  that  code,  (b) 

In  Scotland,  a  similar  action  is  maintained  before  the 
commissaries  of  Edinburgh,  (c) 

But  the  law  of  England  does  not  entertain  a  suit  for 
the  purpose  of  asserting  a  claim  of  legitimacy,  unless 
it  be  necessary  to  establish  it  as  the  foundation  of  a 
title  to  a  peerage,  or  to  property,  (d) 

From  the  importance  which  has  been  attached  to  the 
establishment  of  the  status,  and  from  a  just  sense  of  the 
mischief  to  which  families  would  be  exposed,  if  it  could 
not  be  placed  beyond  the  reach  of  future  dispute,  the 
civil  law  has  given  to  a  judgment  pronoimced  in  this 
action  an  extraordinary  effect.  **  Placet  enim  ejus  rei 
judicem  jus  facere.  Eoque  jure  utimur.''  (e)  It  em- 
phatically applied  to  it  the  maxim  "  Res  judicata  pro 
veritate  accipitur."  (/)  It  departed  from  another 
maxim,  ^^  Res  inter  alios  judicatae,  neque  emolumentum 

(a)  Vinnius,  in  Inst.  lib.  4,  tit.  6,  §  1.  p.  793.  Inst  lib.  4>  tit.  6,  §  13. 
Oosta  ad  Inst.  536.  H.  Donellus,  de  Action,  p.  249.  Bract,  lib.  3,  c.  4,  n.  9. 
MuUer's  Prompt,  tit.  Filiatio.  Leys.  Med.  ad  Pand.  Sp.  36,  §  5.  Cujac^ 
in  tit  46.  De  Patr.  Potest,  lib.  8,  C.  torn.  9,  p.  1228.  Huber^  in  Inst,  de 
Action,  lib.  4»  tit.  6,  §  17*  p.  403. 

(6)  Toul.  10  torn.  294,  cb.  6.  §  3.  Van  Leeuwen,  Cens.  For.  p.  2,  lib.  1, 
c.  20,  §  15. 

(c)  Ersk.  Inst.  b.  1,  tit.  5,  §  29.    Bankton,  b.  1,  tit  5.  n.  62. 

(jd)  Dursley  v.  Fltzbarding,  6  Ves.  J.  251.  AngeU  and  Angell,  1  Sim.  and 
Stuart's  Rep.  83.    AUan  and  Allan^  15  Ves.  130. 

(e)  Dig.  Ub.  25.  tit.  3, 1. 3.  (/)  Dig.  lib.  1,  tit.  5, 1.  25 
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afferre  his,  qui  judicio  non  interfuerunt,  neque  prse- 
judicium  solent  irrogare,"  (a)  and  permitted  it,  if 
duly  obtained,  to  be  evidence  against  all  persons  whom- 
soever, (b) 

It  was  necessary,  in  order  that  it  should  receive  this 
effect,  that  all  persons  primarily  and  substantially  inter- 
ested in  the  question,  whom  the  civil  law  describes  as 
jnsii  contradictoresy  should  be  parties  to  the  suit;  for 
otherwise,  the  judgment  was  inoperative,  "  cum  non 
justo  contradictore  inefficax  est  decretum,  atque  si  nulla 
judicata  res  intervenisset."  (c) 

Thus  if  a  child  claim  his  status,  both  the  father  and 
the  mother,  as  well  as  the  children  of  any  former^  mar- 
riage, must  be  parties  to  the  suit,  (d) 

If  the  necessary  parties  did  not  appear  to  and  contest 
the  suit,  but  the  judgment  was  obtained  against  them 
by  default,  it  was  conclusive  against  them  alone.  "  Si 
ea  persona  desit  cognitioni  qu»  alicui  status  controver- 
siam  faciebat ;  in  eadem  causa  est,  qui  de  libertate  sua 
litigat,  qua  fuit,  priusquam  de  libertate  controversiam 
patiatur.  Sane  hoc  lucratur,  quod  is,  qui  eam  status 
controversiam  faciebat,  amittit  suam  causam.  Nee  ea 
res  ingenuum  facit  eum,  qui  non  fuit:  nee  enim  pe- 
nuria  adversarii  ingenuitatem  solet  tribuere.  (e) 

The  question  of  status  must  be  the  principal,  and  not 
an  incidental,  or  collateral  object  of  the  suit  and  judg- 
ment. 

A  judgment  which  awards  that  the  defendant  shall 
provide  maintenance  for  the  person,  alleging  himself  to 
be  his  child,  is  not  a  judgment  conclusively  deciding 
the  status.  **  Meminisse  autem  oportet,  et  si  pronun- 
ciaverint  ali  oportere,  attamen  eam  rem  prsejudicium 


(a)  Ck)d.  lib.  7,  tit.  56,  L  2. 

(6)  Vinnius,  in  Inst,  de  Actionibus,  lib.  4,  tit.  6>  §  1. 
'e)  Dig.  lib.  40,  tit.  16,  1.  3.      D'Argent.  Advis  sur  les  Partages,  q.  29> 
n.  7f  p.  1999. 

(d)  10  Tcnil.  c.  6,  §  3,  p.  298*  (e)  Dig.  lib.  40,  tit.  12, 1.  27. 
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non  facere  veritati :  nee  enim  hoc  pronunciatur,  filium 
esse,  sed  ali  debere/^  (a) 

The  effect  of  judgments  or  sentences  pronounced  in 
suits  of  this  description,  which  had  been  duly  instituted 
and  prosecuted,  would,  it  is  conceived,  be  recognised 
by  the  judicial  tribunal  of  a  foreign  country,  in  every 
case  in  which  they  would  be  conclusive  in  that  country 
where  they  had  been  pronounced,  (b) 


SECTION  II. 

Legitimation,  per  gubsequens  maitimonium, — ^Under  the  civil  law.— Canon 
law. — ^The  fiction  which  is  adopted. — flssential  that  there  should  be  no 
impediment  to  the  marriage. — At  what  period  the  absence  of  such  im- 
pediment must  esdst. — The  removal  of  the  impediment. — Its  effect. — 
Intervening  marriage. — How  far  the  issue  of  such  marriage  are  affected 
by  the  subsequent  marriage. — Effects  of  this  legitimation  in  giving  to 
the  issue  all  the  rights  of  children  legitimate  by  birth. — ^Extends  to 
grandchildren,  whose  parents  are  dead  at  the  marriage  of  their  grand- 
father and  grandmother. — ^Legitimation  by  the  letters  of  the  sovereign, 
or  ex  rescripto  principis. — In  what  respects  it  differs  from  the  preceding 
legitimation. 

Thebe  are  two  modes  by  which  children,  illegitimate 
at  the  time  of  their  birth,  may  be  rendered  legitimate  ; 
the  one  is  by  the  subsequent  marriage  of  their  parents, 
and  the  other  by  the  letters  of  the  sovereign,  or  ex 
rescripto  principis. 

Legitimation  by  the  subsequent  marriage  of  the 
parents  is  derived  from  the  civil  and  canon  law.  The 
constitution  of  the  Emperor  Constantine,  which  was 
subsequently  renewed  by  the  Emperor  Zeno,  contem- 
plated only  children  who  were  born  at  the  time  of  its 

(fl)  Dig.  lib.  26,  tit  3, 1.  6,  §  9. 

(6)  Burgundus,  Trait.  3,  n.  12.    D'Argentr^,  art.  218,  gl.  6,  n.  4.      1  Boul-. 
lenois,  Tnut.  des  Statuts,  tit.  2,  c.  4,  Obs.  25>  p.  602. 
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promulgation,  (a)  When  it  was  afterwards  extended  by 
the  emperor  Anastasius  to  children  who  were  thereafter 
bom,  it  was  only  permitted  when  the  father  had  no 
legitimate  children,  and  when  the  mother  of  the  natural 
children  was  free  by  birth.  (6) 

It  was  subsequently  admitted,  notwithstanding  there 
were  legitimate  children  of  a  previous  marriage,  and 
although  their  mother  had  been  manumitted,  or  had 
been  a  slave  at  the  time  of  their  birth,  provided  the 
&ther,  previously  to  his  marriage,  conferred  freedom  on 
them  and  their  mother,  and  obtained  for  them  from  the 
sovereign  the  rights  of  freedom,  (c) 

The  legitimation,  however,  of  the  children  of  a  ma- 
numitted slave  was  not  permitted,  if  their  father  had 
legitimate  children. 

At  length  it  was  declared  that  the  marriage  should  of 
itself  be  deemed  a  manumission,  both  of  the  mother  and 
children,  and  that  by  the  marriage  alone  they  should  be 
free  and  legitimate.  Still,  however,  this  legitimation 
could  not  take  place,  if  there  were  legitimate  children  of 
a  prior  mari'iage.  (d) 

At  length  the  latter  restriction  was  removed;  the 
legitimation  of  all  natural  children  bom  of  any  woman 
with  whom  the  father  was  living  in  concubinage  was 
allowed,  (e) 

The  legitimation  authorised  by  the  civil  law,  did  not 
entirely  sanction  that  which  was  afterwards  admitted 
into  the  codes  of  Europe.  The  children  whom  it  con- 
templated must  have  been  born  in  concubinage,  a  state 
which  was  esteemed,  '^licita  consuetudo  semimatrimo- 
nium."  (/) 


(a)  Cod.  lib.  5,  tit.  27,  De  Naturalibus  liberis,  1.  5.  (6)  lb.  1.  5. 

(c)  lb.  L  11.    Novel,  18,  c.  11.  (rf)  Novel,  78,  c.  4. 

(e)  Novel,  89,  c.  8. 

(f)  Cod.  lib.  6,  tit.  57,  ad  S.  C.  Orfitianum,  1.  5.    Cujac.  Parat.  lib.  5, 
tit.  26,  et  lib.  8.    Respons.  Pap.  torn.  4,  p.  1095,  et  lib.  11,  ib.  p.  1206. 
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The  canon  law,  by  the  general  terms  in  which  it  de- 
clared the  effect  of  legitimation  by  subsequent  marriage, 
rejected  this  distinction.  In  the  chapter  of  the  Decretals, 
qui  Jilii  sunt  legitimiy  it  is  declared,  tanta  est  vis  matri- 
monii ut  qui  antea  sunt  genitij  post  contractum  matrimo- 
nium  kgitimi  habeantur. 

This  mode  of  legitimation  places  the  children  in  the 
same  situation  as  to  relationship,  family,  and  succession, 
as  if  they  had  been  legitimate  by  birth,  omnia  vitiaprtB- 
terita  tollit.  It  has  relation  to  the  time  of  their  birth, 
so  that  they  are  deemed  to  have  been  bom  legitimate. 
^'  Retrotrahitur  ad  tempus  nativitatis  liberorum,  ut  sic 
taliter  legitimati,  ab  initio  legitime  nati  censeantur."  (a) 

It  has  been  said  that  the  law  presumes  that  the  sexual 
intercourse  of  the  parents  was  in  contemplation  of,  and 
with  an  intention  of  their  subsequently  marrying ;  and 
therefore,  that  when  their  marriage  actually  takes  place, 
it  has  a  retro-active  operation,  and  relates  to  that  period. 
The  resort  to  such  a  fiction  has  been  condemned.  It 
has  been  observed,  that  if  the  law  deems  it  wise  to  afford 
the  parents  the  opportunity  of  repairing  the  injury  they 
had  done  their  children,  and  of  atoning  for  the  offence 
they  had  committed  against  morality,  it  ought,  by  its 
own  authority,  to  give  expressly  to  the  marriage  that 
effect,  without  recourse  to  any  fiction.  (5) 

In  order  that  the  intermarriage  of  the  parents  may 
render  the  child  legitimate,  it  is  essential  that  there 
should  have  been  no  impediment  to  their  marriage  at  the 
time  of  its  birth.  '^  Cum  quis  a  muliere  liberS.  et  cujus 
matrimonium  non  est  legibus  interdictum." — "  Quam 
licebat  etiam  legitime  ducere  uxorem/'- — "  Eam  tamen 
cum  quapoterat  habere  connubium,"(c)  are  the  expres- 

(a)  Cod.  de  Natural,  lib.  6,  tit.  27, 1. 10.  Novel,  12,  c.  4.  Novel,  89,  c.  8. 
Stryk.  Diss.  c.  2,  §  61.    Merlin,  Rep.  tit.  Legitim.  Sect.  2,  §  3. 

(6)  2  TouUier,  p.  217. 

(c)  Cod.  de  Natural,  lib.  6,  tit.  27,  1.  10.  Novel,  12,  c.  4.  lb.  89,  c  8. 
Cod.  de  Natural,  lib.  5,  art.  27, 1.  11.    Merlin,  Sect.  2,  $  2,  p.  842. 
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sions  which  the  civil  law  uses  in  requiring  the  absence  of 
every  such  impediment.     The  offspring  of  an  adulterous 
intercourse  cannot,  therefore,  be  rendered  legitimate. 
"  Si  autem  vir,  vivente  uxore  sua,  aliam  cognoverit,  ex 
ea  prolem  susceperit,  licet,  post  mortem  uxoris,  eamdem 

duxerit,  nihilominus  spurius  erit  filius quoniam  matri- 

monium  legitimum   inter   se,    contrahere   non    potue- 
nint/'  (a) 

According  to  the  fiction  to  which  we  have  referred, 
if  the  impediment  to  the  parents'  marriage  existed  at 
the  time  of  the  child's  conception,  legitimation  would 
not  be  conferred  by  their  subsequent  man*iage.  Of 
this  opinion  are  many  jurists,  amongst  whom  are  to  be 
reckoned  Perezius  and  Pothier,  and  it  appears  to  have 
been  adopted  by  the  writers  on  the  law  of  Scotland,  (b) 

But  this  opinion  is  controverted  by  other  jurists,  who 
maintain  that  the  only  impediment  which  prevents  the 
legitimation,  is  that  which  exists  at  the  time,  not  of  the 
child's  conception,  but  of  his  birth ;  and  that  it  is  only 
in  consideration  of  the  interest  of  the  child,  that  the 
law  ever  regards  the  period  of  his  conception,  or  con- 
siders him  as  having  any  existence  until  he  is  born. 
"  Semper  in  hujusmodi  quaestionibus  in  quibus  de 
statu  liberorum  est  dubitatio,  non  conceptionis,  sed 
partus  tempus  inspiciatur.  Et  hoc  favore  facimus  liber- 
orum, ut  editionis  tempus  statuamus  esse  inspectandum, 
exceptis  his  tantummodo  casibus,  in  quibus  conceptionem 
magis  approbari,  infantium  conditionis  utilitas  expos- 
tulat."  (c) 

(a)  Decretal,  .tit.  qui  filii  sunt  legitimi. 

(6)  Perez,  ad.  Cod.  lib.  6,  tit.  27,  n.  12.  Wissenbacli,  ad  Cod.  L  11,  p.  462. 
Talden.  ad  Cod.  n.  4,  p.  330.  Pothier,  Traits  de  Manage,  part  5,  c.  2, 
n.  415,  5  torn.  230.  See  Merlin,  tom.  6,  tit.  Legit.  Sect.  2,  §  2,  where 
the  advocates  of  this  opinion  are  named.  Bankton,  b.  1.  tit.  5,  $  3,  n.  67, 
and  b.  3,  tit.  3,  §.  4,  n.  97.  Erskine's  Inst.  b.  1,  tit.  6,  §.  52.  See  Rose 
▼.  Roes,  15th  May,  1827,  Fac.  Decis. 

(e)  Covar.  de  Matrimon.  tom.  1,  par.  2,  §  2,  n.  2.  Voet,  ad  Pand.  lib.  25, 
tit.  7,  de  Concub.  n.  7,  8.  GaO.  lib.  2,  Obs.  141.  Cod.  de  Natural,  lib.  5, 
tit  27,1.11. 
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The  latter  opinion  was  recognised  by  the  decisions  in 
France,  (a)  and  has  been  adopted  by  the  Code  Civil,  (b) 

This  impediment  might  be  the  consequence  of  reli- 
gious vows  of  celibacy,  which  both  or  either  of  the  pa- 
rents had  taken.  But  as  a  dispensation  might  be  ob- 
tained, and  this  impediment  to  the  marriage  removed, 
it  was  held,  a  marriage  in  pursuance  of  the  dispensation 
not  obtained  until  after  the  birth  of  the  children,  was 
not  the  less  eflfectual  in  rendering  them  legitimate,  (c) 

A  similar  decision  also  prevailed,  in  case  the  parents 
were  related  in  the  degree  prohibited  ;  if  the  relation- 
ship was  not  such  as  to  preclude  a  dispensation  for  their 
marriage,  (c) 

The  Code  Civil  denies  legitimation  only  to  those 
children  who  were  bom  of  an  adulterous  or  incestuous 
intercourse,  but  it  has  not  defined  what  constitutes 
incest,  {d) 

The  marriage  from  which  legitimation  can  be  derived 
must  be  capable  of  producing  all  the  civil  effects  of  a 
marriage.  If,  therefore,  the  law  of  the  country  with- 
held from  it  those  effects  when  contracted  in  extremis^ 
it  would  not  operate  as  a  legitimation  of  the  children 
previously  bom.  In  France,  before  the  promulgation 
of  the  Code  Civil,  such  a  marriage  deprived  the  chil- 
<iren  of  the  right  of  succession,  (e) 

This  prohibition  is  not  retained  in  the  Code  Civil, 
nor  did  it  exist  under  the  civil  law.  (f) 

There  are  certain  marriages,  which,  although  they 
are  null,  are  yet,  on  account  of  their  having  been  con- 
tracted in  good  faith,  and  in  ignorance  of  the  impedi- 

(a)  ArrSt,  Pari.  Bordeaux,  14th  Feb.  I6l7.  Arr6t  in  the  case  of  Masson 
de  Maisonrouge,  20th  July,  1790,  and  subsequently  confirmed  on  appeal. 

(6)  Code  Civil,  art.  331. 

(c)  Arrdt,  22nd  Jan.  1812,  in  the  case  of  Fran^oise  Magdelaine  Gras. 
6th.  Merl.  tit.  Legit.  860.  (rf)  Code  Civil,  art.  331. 

(«)  Declaration  1639, Edict  1679.    Pothier,Trait^ deMar.pt. 5,  c.2,p.236. 

(/)  Stryk.  Diss.  1,  c.  2,  §  62.  Treutler,  Select  Disp.  torn.  2,  Disp.  16. 
Bachov.  Not«  et  Disp.  ad  Treutler,  Disp.  16. 
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ment  which  rendered  them  unlawful,  are  so  far  favoured 
that  the  issue  are  legitimate.  A  marriage  of  this  descrip* 
tion,  or,  as  it  is  termed,  a  putative  marriage,  will  not  have 
the  effect  of  legitimating  children  previously  bom.  (a) 

The  intermediate  marriage  of  either  of  the  parents 
with  another  person  after  the  birth  of  their  child  will  not 
prevent  their  own  subsequent  intermarriage  with  each 
other  from  conferring  legitimacy  on  that  child-  (b) 

Legitimacy  conferred  on  a  child  by  the  subsequent 
marriage,  in  no  respect  differs  from  that  which  he  would 
have  derived  from  his  birth.  He  becomes  the  heir  to 
both  his  ancestors,  as  well  in  the  direct  as  in  the  col- 
lateral line ;  he  is  entitled  to  his  Ugitime^  and  where 
the  civil  law  prevails,  might  impeach  the  will,  on  the 
ground  of  its  pretention  of  him,  or  of  its  being  inofficious. 
He  will  take  under  the  description  of  children  bom  in 
lawful  wedlock.  He  will  supersede  a  daughter  legiti- 
mate by  birth,  and  whose  exclusion  from  the  succession 
depended  only  on  there  being  a  son.  He  may  revoke  a 
donation  made  by  the  parent,  either  before  or  after  his 
birth,  to  any  one  of  his  children,  in  every  case  in  which 
such  revocation  would  be  competent  to  a  child  born 
stante  matrimonio.  (c) 

The  Code  Civil  does  not  revoke  the  gift  if  it  was 
made  before  the  birth  of  the  legitimated  child,  (d) 

It  is  considered  by  many  jurists,  that  the  child  thus 
legitimated  would  deprive  a  son  bom  of  an  intermediate 

(o)  Pothier,  Trait^  du  Manage,  par.  S,  c.  2,  §  2,  torn.  5,  p.  230.     ArrSt 
I  du  ParL  de  Bourdeauz,  14th  Feb.  I6l7.     Merl.  Rep.  Univers.  tit.  L^git. 

Sect.  2,  §  2.    Voet,  lib.  25,  tit.  7,  de  Concub.  n.  8. 
I  (b)  Stryk.  Dis.  1,  c.  2,  §  62.     Forster  de  Success.  1.  6,  c.  23,  n.  15. 

I  Stranch.  Dis.  4,  Th.  9.    Treutler,  torn.  2,  Disp.  16.    Bachov.  ad  Disp.  16. 

Voet,  ad  Pand.  lib.  25,  tit.  7  ;  De  Concub.  n.  11. 
(c)  Carpz.  Jurisp.  Forens.  part  3,  Cons.  28,  Def.  17»  §  3.     Muller's  Prompt. 

tit.  Legit.    Bachov.  ad  Disp.  16.    Treutler,  torn.  2,  Disp.  16,  §  2.    Arr^t  in 

the  case  of  De  la  Fargue,  7th  Jan.  1764.    Merl.  tit.  L^t.  Sect.  2.  §  3    Gail. 

lib.  2,  Obs.  141.    Covar.  torn.  1,  de  Matr.  2nd  part,  c.  8,  $2,  n.  25.     Stryk. 

Dis.  1,  C.2,  §66.    Treutler,  Disp.  16.    Furgole,  Quest  sur  les  Donations, 

q.  17,  n.  63.  (d)  Code  Civil,  Art.  960. 

VOL.  I.  H 
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marriage,  of  any  right  of  primogeniture  which  he  had 
acquired,  (a) 

But  this  opinion  has  been  controverted  by  numerous 
jurists.  (6)  Sande  and  Voet  maintain  their  opinion,  on 
the  ground  that  the  right  of  primogeniture  has  no  ex- 
istence, until  the  period  when  the  succession  devolves 
by  the  death  of  the  ancestor ;  etnd  that  to  this  period 
only  ought  regard  to  be  had,  in  ascertaining  the  person 
to  whom  the  jus  primogeniturcB  belonged. 

"  Quod  ver6  objiciunt,  huic  fictioni  retrotractionis 
locum  non  esse  in  praejudicium  tertii,  cui  jus  fiiit  quae- 
situm,  verum  quidem  est ;  sed  falsum  est,  quod  assu- 
munt,  jus  primogeniturae  mox  nascendo  acquiri.  Jus 
enim  primogenituraB  ante  successionem  delatam  in  sola 
spe  consistit,  nee  transmittitur :  namque  capacitas  suc- 
cedendi  spectatur  demum  tempore  delatae  successionis. 
§  in  extraneis  Inst,  de  hered.  qualit.  et  different.  Itaque 
sufficit,  qui  ad  successionis  praerogativam  adspirat,  tunc 
esse  legitimum."  (c) 

The  grandson  has  the  benefit  of  the  legitimacy  of  his 
father,  by  the  subsequent  marriage  of  his  grandfather 
and  grandmother,  notwithstanding  the  father  may  be 
at  that  time  dead,  {d) 

The  Code  Civil  requires  that  the  father  and  mother 
shall  acknowledge  the  children  in  legal  form,  either 

(a)  Sonde's  Comm.  CoDsuet.  Gelrise,  tit.  3,  c.  1,  n.  28,  and  the  several 
authorities  cited  by  him.  Covar.  de  Matrim.  part  2,  c.  8.  §  2,  n.  35.  M. 
Grassus,  de  Success,  ab  Intest.  Qusest,  19,  n.  8.  Vasquius,  de  Success. 
Prog.  par.  2,  lib.  1,  §  2,  n.  89.  Voet,  lib.  25,  tit.  7;  De  Concub.  n.  11. 
Perez,  ad  Cod.  lib.  5,  tit.  27,  n.  16.  Gomez,  ad  1. 9.  Tauri,  n.  63,64.  Bachov. 
ad  Trent,  vol.  2,  Disp.  16, 1.  b.  c.  and  d. 

(6)  Pothier,  Trait6  du  Manage,  p.  5,  c.  2,  §  5.  Merl.  tit.  L^git.  Sect.  2, 
§  3.  Jean  Andr^,  Antoine  de  Rosselis,  Pierre  de  Cuneo,  Baldus,  Csevallos, 
Celdas,  Gomez,  Cavalcanus,  J^r6me,  Schurff,  Henri  de  Rosenthal,  Nicolas 
Myler,  A.  Math.,  Pierre  Boort,  Christinsp,  Dumoulin,  Godefrojr,  'HriUjueau, 
Charondas,  Legrand,  Brodeau,  Auzanet,  Ferri^re,  Basnage,  M.  d'Agnessau, 
Maillart,  Lemaltre,  Bourjeau. 

(c)  Sande,  §  1,  n.  30,  p.  30. 

(rf)  Voet,  lib.  25,  tit.  7,  de  Concub.  n.  7-  Covar.  de  Matrim.  part  2,  c.  8, 
n.  22.    Gomez,  ad  1.  9.  Tauri,  n.  61,  et  seq. 
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before  marriage,  or  in  the  act  of  the  celebration  of  the 
marriage,  (a) 

The  other  mode  of  legitimation  is  by  letters  of  the 
sovereign,  or  ex  rescripto  principis.  The  earliest  men- 
tion of  this  species  of  legitimation  is  in  the  74th  Novel : 
**  Sit  igitur  licentia,  patri  matrem  in  priori  statu  relin- 
quenti....,  etiam  sic  providere  filiis,  et  offerre imperatori 
precem  hoc  ipsum  dicentem,  quia  vult  naturales  suos 
filios  restituere  naturae,  et  antiquse  ingenuitati,  et  legiti- 
morum  juri,  ut  sub  potestate  ejus  consistant,  nihil  ^  legi- 
timis  filiis  differentes  :  et  hoc  facto  exind^  filios  frui  tali 
solatio,  et  neque  fraudare  posse  patrem,  et  celantes  ma- 
trem et  jus  legitimorum  abjicere.  Uno  enim  hoc  modo 
omnibus  hujusmodi  naturae  excessibus,  et  adinventio- 
nibus,  in  iis  qui  legitimos  non  habent  filios,  medemur ; 
ita  brevi  solatio  tantum  naturae  impetum  corrigentes/'  (b) 

No  person  could  obtain  legitimation  for  his  children, 
if  it  were  in  his  power  to  marry  their  mother,  (c)  but 
this  condition  was  not  recognised  by  the  law  of 
France,  (d) 

Its  efiect  is,  however,  of  a  much  more  limited  nature 
than  that  produced  by  marriage.  The  children  cannot 
share  in  the  succession  with  legitimate  children  bom 
before  it  was  obtained,  although  they  will  share  with 
those  bom  after  it  was  obtained,  (e) 

It  was  required  by  the  law  of  France,  that  the  letters 
of  legitimation  should  be  registered,  (f) 

As  the  father  was  not  bound  to  institute  his  agnates^ 
he  might  nominate  his  natural  children  as  his  suc- 
cessors, and  legitimation  might  then  be  granted  to 
them,  (g)     But  without  such'  nomination  it  could  not 

9 

(a)  Code  Civil,  Art.  331. 

(jb)  Novel  74,  c.  2.    MerL  tit.  L^git.  torn.  6,  Sect.  3,  §  2. 

(c)  Novel  89,  c.  10.  (d)  Merl.  tit.  L^t.  Sect.  3,  §  2,  p.  8/8. 

(e)  Novel  74,  c.  2.  lb.  89,  c.  9-  Voet,  lib.  25,  tit.  7,  n.  14.  Stryk.  Suc- 
cess. Dis.  ],  c.  2,  §  72,  et  seq. 

(f)  Merl.  tit.  L^t.  Sect.  3,  $  2. 

(S)  Carpz.  p.  2,  c.  6,  Def.  27.    Stryk.  ubi  sup.  §  75. 

h2 
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be  granted  to  the  natural  children,  aflter  the  death  of 
their  father,  in  prejudice  of  the  right  which  had  then 
vested  in  the  agnates,  (a) 

The  civil  law  gave  to  it  all  the  effect  which  could 
result  from  legitimation  obtained  by  the  marriage  of 
the  parents. 

It  was  not  required  that  the  consent  of  the  next  of 
kin  should  be  given,  in  order  to  render  it  effectual ; 
but,  according  to  the  former  law  of  France,  and  that  of 
Holland,  if  the  natural  child  was  desirous  of  succeeding 
to  the  agnates  on  the  father's  side,  he  must  prove  their 
previous  or  subsequent  consent  to  his  legitimation.  So 
the  annates,  who  would  succeed  to  the  natural  child, 
must  shew  that  they  had  consented  to  his  legitimation,  (b) 

The  persons  on  whom  the  sovereign  can  confer  this 
legitimation  must  be  his  subjects ;  and  it  has  no  effect 
in  respect  of  real  property  situated  in  any  country  not 
under  his  dominion,  (c) 


(a)  Stryk.  ubi  sup.  §  76. 

(b)  Formula  Emendata  Legitimationis,  vol.  3,  placit.  Holl.  p.  490.  Hugo 
Grotius,  Manuduct.  ad  Jurisprud.  Holl.  lib.  1,  c.  12,  n.  11,  and  lib.  2,  c.  31, 
n.  7.  Responsa  Jurisc.  Holl.  par.  3,  Consil.  12.  Groenewegen  ad  C.  deliberis 
Natural.    Merl.  tit.  L^git.  Sect.  3,  $  3. 

(c)  Voet,  ad  Pand.  lib,  25,  tit.  7,  n.  16. 
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SECTION  III. 

CIVIL  STATUS LEGITIMATION. 

Possible  conflict  between  the  law  of  the  domicile  of  origin  and  that  of  the 
actual  domicile,  or  that  of  the  situs  of  property,  in  consequence  of  the 
one  law  admitting,  and  the  other  rejecting,  legitimation  per  subsequens  ma- 
ifimonium. — ^The  law  which  ought  to  be  adopted,  when  the  question 
regards  the  succession  to  real  and  personal  estate. 

Legitimation  per  subsequens  matrirnonium  is  admitted, 
with  different  modifications,  by  the  law  of  Scotland, 
France,  Spain,  Portugal,  Germany,  and  most  other 
countries  in  Europe,  (a)  It  prevails  in  the  Isle  of 
Man,  (b)  Guernsey  and  Jersey,  LowerCanada,  St.  Lucia, 
Trinidad,  Demerara,  Berbice,  the  Cape  of  Good  Hope, 
Ceylon,  and  the  Mauritius.  It  is  not  admitted  by  the 
law  of  England,  (a)  or  of  her  other  possessions  in  the 
West  Indies  and  North  America,  or  by  the  law  of  Ire- 
land. It  prevails  in  the  states  of  Vermont,  Maryland, 
Virginia,  Georgia,  Alabama,  Mississipi,  Louisiana,  Ken- 
tucky, Missouri,  Indiana,  and  Ohio,  but  not  in  the  other 
states  of  America,  (c) 

This  diversity  in  the  jurisprudence  of  different  coun- 
tries, respecting  so  important  an  institution,  may  pro- 
duce a  conflict  between  the  law  of  the  country  in  which 
the  person  was  born,  and  that  of  the  actual  domicile  of 

(a)  Basnage,  Cout.  de  Normand,  torn.  1.  p.  441.  2  Domat.  361.  Code 
Civil,  Art.  331.  Bankton,  Inst.  b.  I,  tit.  5,  n.  54.  1  Ersk.  Inst.  b.  1,  tit.  6, 
n.  52.  Co.  lit.  245,  (a)  Note.  Voet,  Com.  ad  Pand.  de  Concub.  lib.  25, 
n.  11.  (Euvres  de  Chancelier  d'Aguesseau,  torn.  7,  381,  470.  Febrero 
Novissimo,  torn.  I,  tit.  3,  c.  2,  p.  118.  Gomez,  Comment,  in  1.  9,  10,  11, 
and  12,  tit.  15,  1.  3,  part.  4.  Covar.  de  Matrim.  part  1,  c.  8,  $8.  Gutierr. 
de  Matrim.  Qusest.  Canon,  c.  74,  tit.  2  13y  14,  pt.  4.  Ley.  Unic.  Cod.  de 
Concub.     Heinecc.  Elem.  Juris.  Germ.  lib.  2,  tit.  \iiii,  n.  241,  281. 

(6)  Lex  Scripta  of  the  Isle  of  Man,  p.  70,  75. 

(c)  Griffith's  Law  Register,  passim. 
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his  parents  at  the  time  of  their  marriage  ;  or  that  of  the 
country  in  which  the  marriage  took  place ;  or  that  in 
which  the  property  is  situated,  the  title  to  which  is 
founded  on  legitimacy.  It  becomes,  therefore,  neces- 
sary to  determine  which  of  these  laws  should  be  adopted, 
in  deciding  whether  he  be  legitimate  or  illegitimate. 

The  effect  of  the  marriage,  in  rendering  the  children 
legitimate,  does  not  depend  on  the  law  of  the  country  in 
which  it  takes  place,  but  on  some  other  law,  which  has 
conferred  on  them  a  pre-existing  status  or  capacity  to 
become  legitimated  by  the  marriage.  They  may  be  ren- 
dered legitimate,  notwithstanding  the  law  of  the  countiy 
in  which  the  parents  married  rejects  legitimation  per 
subsequens  matrimonium ;  and  on  the  other  hand,  not- 
\dthstanding  it  admits  that  institution,  they  may  retain 
their  illegitimacy. 

In  Conty's  case  the  marriage,  although  it  took  place 
in  England,  conferred  legitimacy  on  a  child  whose  do- 
micile of  origin  was  in  France,  (a)  In  Ross  and  Ross, 
the  marriage,  although  it  took  place  in  Scotland,  did 
not  confer  legitimacy  on  the  child,  whose  domicile  of 
origin  was  in  England,  (b) 

According  to  the  opinion  of  some  jurists,  the  qualities 
which  a  personal  universal  law  has  once  conferred,  are 
so  indelibly  impressed  on  the  person,  that  they  accom- 
pany him  to  all  places,  and  are  not  affected  by  any 
change  of  his  domicile.  Thus,  they  consider,  not  only 
that  the  status  of  legitimacy  or  illegitimacy,  and  the 
capacity  or  incapacity  to  be  legitimated  per  subsequens 
matrimonium,  depend  on  the  law  of  the  domicile  of 
origin,  but  that  the  period  of  majority  is  also  determined 
by  that  law ;  and  that  if  the  person  had  not  attained  the 
age  of  majority  prescribed  by  it,  he  is  a  minor  in  any 
other  country  in  which  he  acquired  another  domicile, 

(a)  Infra.  (6)  Infra. 
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notwithstanding  he  had  attained  the  age  which,  by  the 
law  of  the  latter  domicile,  was  that  of  majority,  (a) 

A  doctrine  which  had  the  effect  of  making  the  com- 
petence of  a  person  to  contract,  and  the  validity  of  his 
transactions  with  others,  depend  on  the  law  of  a  country 
with  which  he  had,  perhaps,  ceased  to  be  connected 
from  the  earliest  years  of  his  infancy,  was  so  much  op- 
posed to  those  considerations  of  mutual  interest  and 
convenience,  on  which  alone  the  recognition  of  foreign 
laws  takes  place,  that  it  has  been  rejected  by  the  greater 
number  of  jurists.  They  consider  that  when  the  do- 
micile of  origin  has  been  changed,  the  law  of  that 
domicile  no  longer  prevails,  but  yields  to  that  of  the 
new  domicile.  Rodenburg  maintains  this  opinion ; 
'^personse  enim  status  et  conditio  cum  tota  regatur  a 
legibus  loci,  cui  ilia  sese  per  domicilium  subdiderit, 
utique  mutato  domicilio,  mutari  et  necesse  est  personse 
conditionem."  (b) 

It  is  also  adopted  by  Hertius,  "  Status  et  qualitas  per- 
sonae  regitur  a  legibus  loci,  cui  ipse  sese  per  domicilium 
subjecit ;  atque  inde  etiam  fit  ut  quis  major  hie  alibi, 
mutato  scilicet  domicilio,  incipit  fieri  minor,  (c) 

Burgundus  says,  ' '  Conditio  personae  a  causa  domi- 
cilii tota  regitur proinde  ut  sciamusqua  aetate  minor 

contrahere  possit,  respicere  oportet  ad  legem  domicilii 

consequenter   dicamus,    si    mutaverit    domicilium 

persona,  novi  domicilii  conditionem  induere."  (d) 

D'Argentre  gives  this  rule :  "  Locus  originis  nus- 
quam  in  foro  considerationem  habet,  cum  aliud  domi- 
cilium proponitur."  (e) 

Lauterback's  doctrine  is,  **  Tota  enim  personae  con- 


(a)  Huber,  lib.  1,  tit.  3,  $  12,  de  Conflict.  Leg.     FroL  Mem.  c.  7,  §  13, 14. 
2  BoulL  Obs.  32,  p.  7, 14.    Bouhier,  Cout.  de  Bourg.  c.  22,  §  4  to  10. 
(6)  Rodenb.  p.  2,  tit.  2,  c.  1,  n.  3. 

(c)  Hertii  Opera,  §  4,  p.  123,  $  8.    P.  Voet,  de  Stat.  $  4,  c.  2.  p.  123. 
{d)  Burgundus,  Trait.  2,  n.  67. 
ifi)  D'Argentr^,  art.  218,  Gl.  6,  n.  49. 
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ditio  et  status  regitur  k  legibus  loci  cui  ipsa  sese  per 
domicilium  subjecit."  (a) 

Pothier  holds  that,  **  le  changement  de  domicile  de- 
livre  les  personnes  de  I'empire  des  lois  du  lieu  du  domi- 
cile qu'elles  quittent,  et  les  assujettit  k  celles  du  lieu  du 
nouveau  domicile  qu'elles  acquierent."  (b) 

Boullenois  admits  that  the  status  of  the  person  de- 
pends on  the  law  of  his  actual  domicile,  but  he  makes 
an  exception  in  respect  of  the  status  of  majority  or  mi- 
nority, which  he  insists  depends  on  the  law  of  the  do- 
micile of  origin,  (c)  Meriin,  in  the  eariier  edition  of 
his  "^Repertoire  Universel,  strenuously  maintained  the 
same  opinion,  (d)  He  has,  however,  since  changed  it, 
and  is  to  be  added  to  the  number  of  those  who  consider 
that  the  status  of  majority  or  minority  is  governed  by 
the  law  of  the  actual  domicile,  and  not  of  the  domicile 
of  origin,  (e) 

It  is,  however,  to  be  remarked,  that  the  jurists  who 
have  adopted  this  doctrine  do  not  extend  it  to  the  status 
of  legitimacy,  (f)  It  still  remains  to  be  determined 
by  the  law  of  the  domicile  of  origin,  notwithstanding 
there  might  have  been  another  domicile  acquired  by 
the  parents,  or  by  their  offspring  before  their  marriage. 
From  the  very  nature  of  this  status,  there  seems  great 
propriety  in  considering  it  to  have  been  conferred  at  the 
time  of  birth,  and,  therefore,  to  have  been  derived  from 
the  law  of  the  country  in  which  the  parents  were  then 
domiciled.  The  consequences  of  this  status  are  gene- 
rally so  exclusively  confined  to  the  person  himself  and 
his  family,  that  the  law  of  the  domicile  of  origin  may 
be  adopted,  without  that  prejudice  to  the  interests  of 


(a)  Lauterb.  de  DoimcU.  Thes.  69.        (b)  Pothier,  torn.  10,  c.  1,  n.  13,  p.  3 . 

(c)  Tom.  2,  19.  (d)  Tit.  Majority.  J  4. 

(e)  Merlin,  tit.  Majority,  Add.  1824.  EfiBt  Retro.  Sect.  3,  $2,  art.  5> 
n.  3.    And  see  these  titles  and  Autooris.  Marit.  in  the  Edit,  of  1827. 

(/)  Ruding  and  Smith,  2  Hag.  Cons.  Rep.  391.  Voet,  ad  Pand.  lib.  4, 
tit.  1,  §  29. 
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other  persons  which  would  result  from  its  adoption  in 
deciding  on  the  status  of  majority. 

Boullenois  classes  the  status  of  legitimacy  or  illegiti- 
macy as  one  of  those  ^tats  et  conditions  de  personnes  which 
confer  rights  founded  on  public  reasons,  and  of  universal 
prevalence,  and  which,  on  this  account,  ought  not  to  be 
subject  to  any  change.  "  Je  reponds  a  cet  egard,  qu'il 
faut  distinguer  entre  les  etats  et  conditions  des  personnes, 
qui  sont  des  droits  fondes  sur  des  raisons  publiques^  ad- 
misses  dans  toutes  les  nations,  et  qui  ont  une  cause  abso* 
lument  etrangere  au  domicile  ;  en  sorte  que  le  domicile, 
au  jour  que  Thomme  est  affecte  de  ces  etats  et  de  ces  con- 
ditions, n'y  influant  en  aucune  mani^re,  le  domicile  nou- 
veau  n'y  sauroit  influer,  mais  bien  les  raisons  publiques, 
superieures  k  celles  du  domicile,  auxquelles  toutes  les 
nations  deferent;  comme  sont  Tinterdiction  pour  de- 
mence,  ou  pour  prodigalite,  I'emancipation  par  lettres 
du  prince,  la  naissance  legitime,  la  noblesse,  I'infamie,  &c. 

"  Ces  etats  ne  changeant  pas  par  le  changement  de 
domicile,  c'est  pour  ces  etats  qu'il  est  vrai  de  dire,  par 
forme  d'observation  et  de  remarque,  qu'ayant  d'abord 
fixe  la  condition  de  la  personne,  le  changement  de  do- 
micile ne  les  fait  pas  cesser."  (a) 

In  a  preceding  part  of  his  work,  the  same  author  still 
more  explicitly  asserts  this  principle,  and,  referring  to 
the  particular  status  of  legitimacy,  says,  "  Ces  loix  sont 
faites  principalement  pour  les  personnes,  et  pour  assurer 
leur  etat  personnel,  en  sorte  qu'un  homme  declare  legi- 
time ou  batard  par  un  jugement  competent  porte  cet 
etat  partout  ou  il  pent  aller ;  et  cet  etat  est  du  nombre 
de  ceux  qui  sont  independants  de  tout  changement  de 
domicile,  parceque  ce  n'est  pas  la  loi  particuliere  du 
domicile  qui  determine  cet  etat,  mais  les  loix  publiques 
de  toutes  les  nations. 

"C'est  pourquoi  si  par  les  loix  d'un  royaume  un 


(a)  BoiiUenois^  torn.  2,  tit.  2^  c.  1>  Obs.  22,  p.  10. 
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homme  ne  batard  est  legitime  par  un  manage  subse- 
quent ;  ou,  au  contraire,  si  par  les  loix  du  royaume  tel 
manage  subsequent  ne  legitime  pas,  comme  en  Angle- 
tene,  je  suis  persuade  que  le  Francois  legitime  de  cette 
mani^re  doit  etre  regarde  comme  legitime  partout, 
meme  en  Angletene,  et  que  le  batard  Anglois,  non 
legitime  en  Angleterre  par  le  manage,  doit  etre  tenu 
pour  batard  meme  en  France.- 

"  J'applique  encore  cette  decision  k  un  enfant  Anglois, 
ne  en  Angleterre  d'un  concubinage,  et  dont  les  p^re  et 
m^re  Anglois  seroient  venus  demeurer  en  France,  et  y 
auroient  ete  maries  sans  s'y  etre  fait  naturaliser,  parce- 
qu'etant  veritablement  etrangers,  et  comme  tels  soumis 
aux  loix  d'Angleterre,  leur  enfant  ne  pent  pas  etre,  sui- 
vant  ces  loix,  batard  en  Angleterre  de  naissance,  et  etre 
regarde  comme  legitime  en  France,  parcequ'il  porte 
partout  I'etat  et  la  condition  dont  il  est  par  les  loix  de 
sa  nation."  (a) 

This  opinion  is  adopted  by  Merlin,  and  has  not  been 
controverted  by  any  writer,  (b) 

There  are  few  reported  decisions  on  questions  in- 
volving a  conflict  of  laws  on  the  status  of  legitimacy. 
The  earliest  is  that  which  is  reported  in  the  Journal  des 
Principals  Audiences  du  Parlement. — Guessiere.  (c) 
"  Jeanne  Peronne  Dumay,  a  native  of  Flanders,  had  a  son 
by  the  Conty  du  Quesnoy,  a  native  of  Picardy.  After 
the  birth  of  this  child  the  parents  went  to  England,  and 
were  there  married,  and  the  question  was,  whether  the 
son  was  to  be  considered  legitimate  by  the  law  of  France, 
and  entitled  to  succeed  to  the  property  of  his  deceased 
father  in  that  country.  It  was  decided,  on  appeal,  that 
he  retained  his  original  status  or  capacity  to  become 
legitimated  by  the  subsequent  marriage  of  his  father 
and  mother,  and  that  the  place  in  which  that  marriage 

(a)  BouUenois,  torn.  1,  tit.  1,  c.  2,  Obs.  4,  p.  62. 
(fi)  MerL  tit.  L^gitim.  Sect.  2,  $  11,  p.  865. 
(c)  2  Tom.  Liv.  7,  c.  7. 
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took  place,  was  material  only  as  it  regarded  the  solem- 
nities which  constituted  its  validity ;  but  with  respect 
to  its  civil  eflPects,  the  laws  and  customs  of  the  domicile 
of  the  contracting  parties  were  alone  to  be  considered/* 

This  decision  clearly  establishes  that  neither  the  law 
of  the  actual  domicile  of  the  parents,  nor  that  of  the 
place  in  which  their  marriage  was  celebrated,  deter- 
mined the  status  of  the  party,  but  that  the  capacity  to 
become  legitimated  had  been  conferred  by  the  law  of 
France,  his  domicile  of  origin,  and  was  retained  by  him 

A  case,  the  converse  of  the  preceding,  was  brought 
before  the  Court  of  Session,  in  1827. 

"Alexander  Ross,  a  Scotchman  by  birth,  but  who 
had  acquired  a  domicile  in  England,  formed,  in  the 
latter  country,  a  connection  with  an  Englishwoman,  by 
whom  he  had  there  a  son.  The  parents  afterwards 
went  to  Scotland,  where  they  were  married.  The  son 
claimed  a  real  estate  in  Scotland,  on  the  ground  that 
he  had  become  legitimated  by  this  marriage,  that  it  had 
relation  to  the  time  of  his  birth,  and  that  he  was,  there- 
fore, the  heir  of  his  father,  and  entitled  to  the  estate. 
He  took  out  a  brieve  for  the  purpose  of  having  himself 
served  lawful  heir  of  tailzie  to  the  entailed  estate  of  Cro- 
marty. Mrs.  Ross,  who  represented  the  parties  claim- 
ing under  the  entail,  as  heirs  male  of  Alexander  Ross, 
executed  a  summons  of  bastardy  before  the  commissaries, 
who  found  that  the  claimant  was  legitimate.  The  ap- 
pellant having  presented  a  bill  of  advocations,  the  Lord 
Ordinary  reported  the  case,  and  after  a  hearing  before 
all  the  judges,  the  Lord  Ordinary,  as  advised  by  the 
court,  refused  the  bill,  and  the  court  on  review  adhered. 
On  the  appeal  to  the  House  of  Lords,  it  was  held  that 
the  marriage  had  not  legitimated  the  respondent.  In 
this  case,  the  status  of  bastardy,  and  the  incapacity  to 
become  legitimate,  had  been  impressed  on  him  by  the 
law  of  England,  which  was  his  domicile  of  origin,  and 
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the  celebration  of  the  marriage  in  Scotland  did  not  re- 
move that  disability."  (a) 

The  effect  of  the  subsequent  marriage  of  the  parents 
in  legitimating  their  child,  was  the  subject  of  discussion 
in  two  other  cases. 

William  Shedden,  of  New  York,  in  America,  had  a 
son  and  daughter  by  a  woman  with  whom  he  cohabited, 
and  whom,  after  the  birth  of  those  children,  he  married 
in  New  York.  He  was  entitled  to  an  entailed  estate  in 
Scotland,  and  his  nephew  was  served  heir  special  to  him 
in  those  lands,  on  the  ground  that,  as  by  the  law  of 
America,  the  marriage  had  not  the  effect  of  legitimating 
children  antecedently  bom,  he  was  nearest  lawful  heir. 
A  reduction  of  this  service  was  brought  on  the  part  of 
his  son,  claiming  as  legitimate,  and  entitled,  therefore, 
to  take  the  lands  by  descent ;  but  the  court,  with  one 
dissentient  voice,  repelled  the  reasons  of  reduction,  and 
this  decision  was,  on  appeal,  affirmed  by  the  House  of 
Lords,  (b) 

In  the  claim  of  John  Bowes  to  the  Strathmore 
peerage,  it  appeared  that  his  father,  the  late  earl,  al- 
though a  Scotch  peer,  was  born  in  England,  and  do- 
miciled in  England,  that  his  mother  was  an  English 
woman,  and  that  the  claimant  was  bom  in  England, 
where  the  parents,  after  his  birth,  married.  It  was 
endeavoured  to  support  this  claim,  and  give  him  the 
benefit  of  legitimation,  by  insisting  that  the  father,  be- 
cause he  was  a  Scotch  peer,  was  necessarily  a  domiciled 
subject  of  Scotland,  and  that  the  marriage  ought  to  pro- 
duce the  same  effect  as  if  it  had  taken  place  in  Scotland, 
and  he  had  actually  been  domiciled  there;  but  the 
claim  was  rejected,  (c) 

It  will  have  been  observed,  then,  that  in  the  two 

(a)  Fac.  Coll.  15  May,  1827.    4  Wilson  and  Shaw's  Rep.  289. 

(6)  Shedden  and  Patrick,  Diet.  Decis.  Foreign,  App.  n.  6,  1  July,  1803. 

(c)  4  Wilson  and  Shaw,  App.  89,  n.  5. 
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preceding  cases,  the  parents  were  unconnected  with  a 
country  which  recognised  legitimation  by  subsequent 
marriage.  In  the  former,  New  York  was  the  place  of 
the  domicile  of  the  parents,  at  the  time  of  the  birth  of 
the  child,  and  also  of  their  marriage ;  and  in  the  latter, 
the  parents  were  domiciled  and  married  in  England. 
It  was  only  necessary,  therefore,  to  decide  that  the  legi- 
timation could  not  take  place,  when  neither  the  law  of 
the  domicile  nor  that  of  the  place  of  the  marriage  adopted 
it.  But  it  may  be  collected  from  the  opinions  of  Lords 
Eldon  and  Redesdale,  that  they  principally  referred  to 
its  inadmissibility  by  the  law  of  the  domicile  of  origin 
as  the  ground  of  their  opinion. 

Although  the  law  of  the  domicile  confers  the  status 
of  legitimacy,  or  the  capacity  to  be  legitimated,  per 
subsequens  matrimoniumj  and  such  status  is  recognised 
in  every  country  which  admits  this  institution,  yet  its 
effects,  and  the  exercise  of  the  rights  incident  to  it,  are 
controlled,  if  a  law  respecting  it  prevails  in  a  country 
where  the  property  is  situated,  which  is  the  subject  of 
a  claim  founded  on  legitimacy. 

The  legitimation  granted  by  the  letters  of  the  sove- 
reign confer  no  right  to  property  situated  in  any  country 
not  subject  to  his  dominion,  (a) 

Legitimation,  per  subsequens  matrimaniumy  is  equally 
restricted  in  its  operation,  in  respect  of  property  situated 
in  a  country  which  does  not  admit  this  institution.  The 
personal  quality  or  status  of  the  person,  if  it  constitute 
his  title  to  succeed  to  real  property,  must  be  that  which 
the  lex  loci  rei  sit(B  has  prescribed.  It  is  one  of  those 
subjects  on  which  that  law  exclusively  decides. 

^'  Jampridem  pragmaticorum  consensu  et  usu  fori 
invaluit,  ut  ubicunque  agitur  de  rerum  soli  alienatione, 
mancipatione,  investitura,  successione,  aliisque  trans- 
lationis  et  acquisitionis  modis,  inspiciantur  leges  loci 

(a)  Voet^  de  Stat.  c.  3^  n.  15,  p.  138. 
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ubi  res  sitae  sunt,  sive  qusBstio  sit  de  a^tate  vel  alia  qua- 
litate,  habilitate  vel  inhabilitate  personse,  sive  agatur  de 
statuto  verbis  in  rem  sive  in  personam  directe  con- 
cepto."  (a) 

J.  Voet,  in  the  summary  he  has  given  of  the  subjects 
of  real  statutes,  thus  refers  to  the  laws  of  succession  in 
relation  to  real  as  well  as  personal  property.  "  Quo 
pertinent  jura  successionum  ab  intestate ;  quonam  ordine 
ad  bona  queeque  ab  intestate  quisque  in  capita,  vel 
stirpes,  vel  lineas,  vel  jure  primogeniturae  admittendus 
sit ;  qua  ratione  legitimi,  aut  illegitimi,  agnati,  cognati 
vocentur ;  quaeque  his  sunt  similia  plura."  (i) 

By  the  common  law  of  England,  no  person  who  is 
not  bom  in  lawful  wedlock  can  inherit  land  as  heir. 
The  attempt  of  the  bishops  to  subvert  this  fundamental 
law,  by  introducing  legitimation,  per  suhsequevis  matri- 
monium,  and  the  reply  of  the  lords,  form  the  celebrated 
statute  of  Merton.  (c)  * '  Et  rogaverunt  omnes  episcopi 
magnates  consentirent  qu6d  nati  ante  matrimonium 
essent  legitimi  sicut  illi  qui  nati  sunt  post  matrimonium, 
quantum  ad  successionem  haereditariam,  quia  ecclesia 
tales  habet  pro  legitimis.  Et  omnes  comites  et  barones 
una  voce  responderunt  quod  nolunt  leges  Angliae  mutare 
quae  hujusque  usitatae  sunt  et  approbataB." 

In  defining  the  legitimacy  which  constitutes  the  title 
of  the  heir,  that  per  subsequens  fnatrimonium  is  excluded, 
and  thus  it  becomes  an  essential  quality,  inseparably 
incident  to  land  in  England,  that  it  cannot  descend  on 
a  person  bom  before  the  marriage  of  his  parents; 
although  he  may  be,  for  other  purposes,  rendered  legi- 
timate by  their  subsequent  marriage. 

This  question  became  the  subject  of  a  decision  in  the 


(a)  Stockman's,  Decis.  125,  n.  9. 

(b)  Voet,  ad  Pand.  lib.  1,  tit.  4,  $  3.     Rodenb.  pt.  2,  tit.  2,  c.  2,  p.  109. 
2  Boull.  57,  383.     2  Frol.  Mem.  c.  27,  p.  1288.     Hub.  lib.  1,  tit.  3,  $  15. 

(c)  Mirror,  fo.  70.       Bracton,  63.       Glanyille,   by  Beames,  p.  180. 
2  Inst.  96. 
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court  of  King's  Bench.    John  Birtwhistle  was  born  in 
Scotland.     His  father,  although  a  native  of  England, 
had  gone  to  Scotland  twenty  years  before  his  death,  and 
during  the  whole  of  that  time  was  domiciled  there.    The 
mother  was  a  native  of  Scotland,  and  also  domiciled 
there.     The  parents,  some  years  after  the  birth  of  this 
SOD,  married  in  Scotland.    The  father  died,  seised  in 
fee  of  certain  estates  in  England,  and  the  son  claimed 
them  as  his  heir.     Of  the  status  of  the  son  at  the  time  of 
his  birth,  and  of  the  effect  of  the  marriage  in  legitimating 
the  son  in  Scotland,  there  could  be  no  doubt,  but  the 
question  was,  whether  that  status,  and  the  capacity  con- 
ferred by  the  law  of  Scotland,  could  prevail  against  the 
law  of  England,  where  the  property  was  situated,  which 
law  withheld  from  that  status  the  capacity  to  inherit 
lands.      The  court  of  King's  Bench   decided  in  the 
negative,  and  its  decision  was  confirmed  by  the  opinions 
of  the  twelve  Judges,  given  in  the  House  of  Lords.    But 
the  House  has  not  yet  pronounced  its  judgment,  (a) 

As  the  situs  of  personal  property  is  that  of  the  domi- 
cile  of  its  owner,  the  succession  to  it,  ab  intestato,  is 
governed  by  the  law  which  prevails  there.  If  it  exclude 
those  who  are  not  born  in  lawful  wedlock,  those  who 
are  only  legitimated  by  the  subsequent  marriage  of  their 
parents  are  not  admissible  to  the  succession.  It  fol- 
lows, therefore,  that  the  law  which  has  conferred  on 
them  the  legitimacy,  must  yield  to  that  which  governs 
the  succession  ;  and  the  law  of  the  domicile  of  the  de- 
ceased will  defeat  the  claim  to  the  personal  estate  as 
effectually  as  the  existence  of  a  similar  law  in  loco  ret 
at(B  would  defeat  the  claim  to  real  estate. 

It  may  be  stated,  as  the  result  of  the  conclusions  of 
jurists,  and  of  the  judicial  decisions,  that  the  status  of 
legitimacy  or  illegitimacy,  or  the  capacity  to  become 
legitimate,  per  suhsequens  matrimoniumj  is  governed  by 


(a)  Doe  dem.  Birtwhistle  and  Vardill,  5  Bar.  and  Ores.  Rep.  438. 
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the  law  of  the  domicile  of  origin;  but  although  the 
status  of  legitimacy  may  have  been  conferred,  yet,  if  it 
be  not  that  legitimacy  which  the  lex  loci  ret  siUBj  or  lex 
loci  domicilii  requires,  in  those  whom  it  admits  to  the 
succession,  it  will  not  entitle  the  person  to  the  succes- 
sion. Thus  the  law  of  the  domicile  of  origin  will  yield 
to  that  of  the  situs  of  real  property,  or  to  that  of  the 
domicile  of  the  deceased,  according  to  the  nature  of  the 
property  which  is  the  subject  of  litigation. 
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CIVIL   STATUS — MAJORITY- 

Agc  of  Majontj  by  the  Citil  Law.— P»Aer«.— /n^itideri*.— Cout.  of  Furis.— 
Lowrer  Canada,  St  LiidB.--€Dde  Civil. — ^NormaDdy. — ^Spain,  H«Uaiid» 
Germany,  Saxony,  United  States^  England,  Scotland.— The  period  when 
Minority  ceases. — ^The  vema  atati$. — Letires  de  benefice  d'dge. — Emancipa- 
tion tuider  the  Code  CHvil. — ^Marriage  rendering  the  husband  a  major  abso- 
hitely  or  partiBlly.--^If  the  law  of  the  domicile  of  origin  diffbra  from  ih«t 
of  the  actual  domicile  in  fixing  the  age  df  majority,  the  law  of  the  latter  to 
be  adopted. — ^The  lex  loei  rei  sita,  if  it  differs  from  the  law  of  the  domicile, 
is  to  be  adopted,  if  the  question  regards  t^e  capacity  to  adietiate  iBal  pro- 
psrty.-^Conflict  between  the  te  loci  cmiradhts  and  tliat  of  Uie  domicile. 

By  the  civil  law,  full  majority  was  not  attained  until 
the  person  had  completed  his  twenty-fourth  year.  He 
was  then  said  to  be  perfects  ^atk — ^etatis  kgitiaiUBy  and 
if  lie  had  not  attained  that  age  he  was  a  minor,  (a) 

There  were  different  steges  of  minority.  Females,  who 
had  completed  their  twelfth,  and  males  their  foarteenth 
year  were  called  puberes;  if  they  had  not  attained  these 
ages,  they  were  called  i$i9puberes.  Again,  pufoerty  was 
plena  and  pienissima,  the  former  was  applied  to  males  of 
eighteen,  and  to  females  of  fourteen  years  of  age.  Hiis 
latter  distinction  was  observed  with  relation  to  adoption, 
and  in  bequests  >of  maititenance  imtil  puberty.  Pknis- 
rnna  pnbertas  was  majority,  and  commences  with  the 
twenty-fifth  year,  (b) 

The  age  df  twienty^five  was  adopted  gen^fttUy  in 
France,  under  its  former  law,  as  that  of  full  majority. 
The  power  of  disponng,  by  testament,  of  moveable  oi* 
immoveaUe  property,  being  bim$  aoqn!6t8  or  <xmqu^Sy 

(A)  Brisson.  Select.  Antiq.  Mb.  3,  c.  2. 
ib)  Voet,  lib.  4,  tit.  4,  n.  1. 
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might,  however,  by  the  coutume  of  Paris,  have  been 
exercised  by  those  who  had  completed  their  twentieth 
year ;  but  to  dispose  of  the  fifth  of  biens  propres  (de- 
scended estate),  the  person  must  have  been  twenty-five 
years  of  age,  unless  his  property  consisted  only  of  biens 
propresy  and  in  that  case  he  might  dispose  of  the  fifth  at 
the  age  of  twenty,  (a) 

These  articles  of  the  coutume  are  not  retained  in  Lower 
Canada  or  St.  Lucia,  but  in  both  settlements  the  age  of 
twenty-one  years  is  established  as  that  of  majority.  (6) 

By  the  law  of  the  20th  of  September,  1792,  and 
Articles  388  and  488  of  the  Code  Civil,  a  minor  is  an 
individual  of  either  sex,  who  has  not  completed  his  or 
her  twenty-first  year.  Majority  is  fixed  at  the  age  of 
twenty-one  years  complete. 

The  Code  Civil  contemplates  two  degrees  of  minority ; 
the  one  in  which  the  person  is  wholly  incompetent,  the 
other  in  which  he  becomes  emancipated  and  competent 
to  do  certain  acts. 

By  the  coutume  of  Normandy,  majority  was  attained 
by  the  completion  of  the  twentieth  year,  (c)  But  not-, 
withstanding  the  person  had  atta!ined  that  age,  his  mar- 
riage might  be  opposed  until  he  had  attained  his  twenty- 
fifth  year,  (rf) 

In  Spain,  the  civil  law  is  adopted  as  to  the  divisions 
of  minority,  and  as  to  the  period  when  it  ceases,  (e) 

In  Holland,  also,  minority  ceases  when  the  person 
has  attained  his  twenty -fifth  year,  (f) 

In  some  parts  of  Germany  the  age  of  majority  is 
twenty-one,  in  others  eighteen,  and  in  others  twenty- 
five  years,  {g) 

In  Saxony  the  age  of  majority  is  twenty-one,  except 

(a)  Coutume  of  Paris,  Art.  293,  294. 

(b)  Lower  Canada  Ordin.  22  Geo.  3,  cb.  I.    St.  Lucia  Ordin.  Jan.  1829. 
(e)  Art  38,  de  Reglement,  1666.  Merville,  16,  237,  610.  1  Basnage,  309. 

2  Bamage,  25.  (d)  2  Basnage,  26.  (e)  1  Febrero,  c.  1,  $  5. 

(/)  Grot.  Introd.  lib.  1,  c.  7.    Van  der  Linden,  Inst.  108.  Van  Leeuwen, 
Ccns.  For.  1.  1,  c.  8.        (p)  Heinecc.  Elem.  Jur.  Germ.  lib.  1,  tit.  16,  p.  176. 
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in  cambialibus  obligationibiis,  by  which  none,  except  mer- 
chants, can  become  bound  who  have  not  attained  their 
twenty-fifth  year,  (a) 

In  the  United  States,  the  period  of  complete  majority 
is  twenty-one ;  although,  in  some  of  the  states,  females 
have  enlarged  capacity  to  act  at  the  age  of  eighteen 
years,  (b) 

It  appears,  from  the  remotest  period,  to  have  been  the 
law  of  England,  that  the  full  age  at  which  it  was  com- 
petent for  a  man  or  woman  to  alien,  demise,  let,  contract, 
&c.,  was  one-and-twenty  years,  and  that  before  the 
attainment  of  that  age  a  man  or  woman  is  called  an 
infant.  But  males  of  the  age  of  fourteen,  and  females 
of  the  age  of  twelve  years,  may  make  a  testament 
of  personal  estate,  and  have  the  power  of  choosing 
guardians.  By  the  express  provision  of  the  statute  of 
wills,  they  can  make  no  devise  of  lands,  unless  they 
have  attained  twenty-one  years  of  age.(c) 

The  law  of  Scotland  adopts  the  age  of  twenty-one  as 
that  of  majority.  It  distinguishes  between  pupillarity 
and  minority ;  a  child  is  in  pupillage  from  birth  until 
the  age  of  fourteen,  if  a  male,  and  until  the  age  of  twelve, 
if  a  female.    Minority  begins  when  pupillarity  ends,  (d) 

In  computing  the  period  when  minority  expires,  the 
rule  ultimiis  dies  ccsptus  pro  compUto  habetur  is  adopted 
in  favour  of  the  existence  of  the  capacity  conferred  by 
majority,  (e)  The  law  of  England  makes  no  fraction 
of  a  day.  A  man  bom  the  Ist  day  of  February  J  600, 
after  eleven  o'clock  at  night,  was  adjudged  to  be  of  full 
age  after  one  o'clock  on  the  morning  of  the  last  day  of 


(a)  Stat  1724.    Muller's  Prompt.  Majorennitas. 

(6)  2  Kent's  Comm.  233.    Louisiana,  Cod.  art.  41, 93. 

(c)  Ck>.  Litt.  78,  b.  89,  b.  and  Hazg.  note. 

(d)  Ersk.  Inst.  b.  1,  tit.  vii. 

(e)  Dig.  Hb.  28,  tit.  1, 1. 6.    De  Verb.  Signif.  134.    J.  Voet,  lib.  4,  tit.  4, 
de  Minoribus,  n.  1 . 
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January  1 62 1 .  (a)  But  the  civil  law,  in  order  to  secure 
to  the  person  the  full  protection  afforded  on  account  of 
his  minority,  did  not  hold  the  commencement  of  the 
day  to  be  its  completion,  if  the  effect  would  be  to  de- 
prive him  of  his  remedy  by  restitutio  in  integrum  against 
acts  done  during  minority-  (b) 

But  although  a  person  may  not  have  reached  the  age 
which  the  law  has  prescribed  as  that  of  majority,  yet  he 
may  acquire  all  or  some  of  the  capacities  of  that  state^ 
either  per  veniam  cetatisj  or  by  marriage. 

By  the  civil  law  the  venia  cetatis  was  grantable  by 
the  sovereign  or  supreme  authority  of  the  state,  to 
males  who  had  attained  their  twenty-first  year,  and  to 
females  who  had  attained  their  eighteenth  year,  if  from 
their  conduct  they  were  deemed  capable  of  managing 
their  own  affairs.  This  privilege  did  not  enable  the 
minor  to  alienate  his  real  property,  unless  the  grant 
gave  him  an  express  authority  for  that  purpose,  (c) 

A  similar  privilege  existed  under  the  coutumes  of 
Paris,  and  of  the  other  provinces  of  France,  and  called 
les  lettres  de  benefice  (Tage.  (d) 

These  letters  were  abolished  in  France  by  the  JEdit  de 
tuthhs,  1792.  (e) 

Their  principal  effects  are  obtained  under  the  Code 
Civil  by  the  emancipation  of  the  minor,  which  is  effected 
by  marriage;  and  if  he  has  completed  his  fifteenth  year, 
by  the  declaration  of  the  father,  and  in  case  of  his 
father's  death,  by  the  mother,  officially  received  by  the 
justice  of  the  peace  attended  by  his  registrar,  {f) 

A  minor,  having  neither  father  nor  mother  living, 
may  also  be  emancipated  when  he  has  completed  his 


(a)  Lord  Raym.480.  1  Salk.  44.  Swinb.  p.  2,  §  2.  Herbert  and  TorbaU, 
Sid.  162.     Raym.  84.     1  Keb.  689- 

(6)  J.  Voet,  lib.  4,  tit.  4,  n.  1. 

(c)  Cod.  de  bis  qui  yen.  setat.  impet.,  lib.  2,  tit.  45.  Perez,  ad  Cod. 
WiBsenb.  ad  eund.  tit.  (rf)  2  TouUier,  423. 

(e)  Art.  33  an^  34.  (/)  Art.  477. 
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eighteenth  year,  provided  the  family  council  consider 
him  of  sufficient  capacity,  (a) 

In  Spain  and  Holland,  as  well  as  in  other  states  which 
adopted  the  civil  law,  the  venia  cetatis  was  recognised,  but 
the  grant  of  it  depended  on  the  conduct  and  discretion 
of  the  person,  rather  than  on  his  having  obtained  the 
age  fixed  by  the  civil  law.  (b) 

The  eflfect  of  this  privilege  is  to  prevent  the  minor 
from  being  relieved  from  acts  done  by  him  after  he  had 
obtained  it.  (c) 

By  the  civil  law  the  marriage  of  a  minor  did  not 
constitute  his  emancipation,  nor  confer  on  him  the  pri- 
vileges of  majority,  (c?) 

In  almost  all  the  coutumes  of  France,  minority  termi- 
nated by  marriage  ;  but  unless  the  person  attained  the 
prescribed  age  of  majority  he  was  incapable  of  alienating 
his  immoveable  or  real  property,  (e) 

By  the  Code  Civil  the  mamage  is  declared  to  be  an 
emancipation  of  the  minor  to  all  intents  and  purposes,  (y ) 
In  Scotland  the  office  of  tutor  or  curator  ceases  on  the 
marriage  of  a  female  minor,  (g) 

In  Friezland,  the  husband  became  the  curator  of  his 
wife,  if  he  had  himself  attained  his  majority.  In  some 
of  the  German  states  marriage  had  not  even  the  efiect  of 
constituting  the  husband  the  curator  of  his  minor  wife.  (A) 
In  Holland  and  Utrecht  it  confers  every  capacity 
incident  to  majority,  including  that  of  the  most  free 
alienation  of  real  property,  (i) 

(a)  Art.  478. 

(ft)  Voet,  lib.  4,  tit.  4,  n.  4.    Gomez,  in  1.  3. 

(c)  Voet^lib.  4,  tit.  4,  n.  5.  Van  Leewen,  Cens.  For.  part  1,  lib.  1,  c.  18,  n.8. 

(<0  I>ig-  lib.  4,  tit.  4,  1.  2,  nee  per  liberoa.  Cod.  lib.  5,  tit.  37,  1.  12, 
de  his.    Wissenb.  ad  Cod.  ad  eund.  tit. 

(e)  Merl.  Rep.  Majority,  J  3.  (/)  Art.  476. 

{g)  Ersk.  Inst.  b.  I,  tit.  7>  §  29.  (A)  Leyser,  Sp.  350,  §  5. 

(t)  Van  Leewen,  Cens.  For.  part  4,  lib.  1,  c.  18,  n.  9.  Hu^o  Grotius, 
Manud.  ad  Jurisprud.  Holland,  lib.  1,  c.  10,  n.  2,  3,  4,  ibid.  Groenewegen 
in  notia.  Rodenburg,  p.  2,  tit.  4,  c.  4,  $  1 1 .  Vinnius,  Inst,  de  Curatoribus, 
n.  3.  Wesel  ad  Novell.  Constit.  Ultraject.  art.  13,  num.  15, 16.  Voet,  lib.  4, 
tit  4,  n.  6. 


I 


118  CONFLICT  OF  LAWS. 

The  law  of  England  does  not  give  such  an  effect  tQ 
marriage,  and  the  guardianship  of  sons  is  not  determined 
by  marriage,  (a) 

It  is  to  be  observed,  that  when  the  terms  (stas  legitma 
and  (Bias  perfecta  are  used  in  contracts  or  testaments, 
they  are  understoood  as  importing  the  full  age  of 
majority,  and  not  majority  which  has  been  acquired 
either  by  marriage  or  by  the  venia  cBtatis.  (b). 

From  this  diversity  respecting  the  period  when  the 
status  of  majority  is  attained,  it  may  happen  that  the 
age  fixed  by  the  law  of  the  domicile  of  origin  exceeds, 
or  is  less  than  that  established  by  the  law  of  the  per- 
son's actual  domicile,  or  by  that  of  the  place  in  which 
his  real  or  immoveable  property,  the  subject  of  his  dis- 
position, is  situated,  or  in  which  he  has  entered  into  a 
contract. 

The  preponderance  of  authority,  and  those  consider- 
ations on  which  the  recognition  of  foreign  laws  is  ad- 
mitted, warrant  the  conclusion  that  the  actual  domicile 
will  be  adopted  in  preference  to  that  of  the  domicile  of 
origin, if  they  differ  from  each  other  in  fixing  the  age  of 
majority,  (c) 

The  law  of  the  domicile,  and  that  of  the  place  where 
real  or  immoveable  property  is  situated,  may  be  at 
variance  with  each  other  respecting  the  age  of  majority ; 
a  person  may,  according  to  the  former,  have  attained 
the  age  of  majority,  and  possess  the  capacity  to  dispose 
of  his  real  property,  by  act  inter  vivos,  or  by  testament ; 
but  in  loco  rei  sites  he  may  not  enjoy  that  capacity,  be- 
cause he  may  not  have  attained  the  age  which  is  there 
established  as  that  of  majority. 

It  has  been  seen  that,  in  the  opinion  of  many  jurists, 
the  status  of  majority  or  minority  **  ubique  locorum 
personam  comitatur," — "  sicut  umbra  personam  se- 
quitur."  (d) 

(a)  Mendes  and  Mendes,  1  Vez.  91.    Roach  and  Garvan,  1  Vez.  160. 
(6)  Bmnneman,  ad  Cod.  lib.  2>  tit.  45.  L.  ri  quis  aliquid. 
(c)  See  supra,  p.  102.  {d)  Supra,  p.  102. 
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Ruber  has  laid  down  the  rule,  ^*  Communis  et  recta 
sententia  est,  in  rebus  immobilibus  servandum  esse  jus 
loci,  in  quo  bona  sunt  sita ;  quia  cum  partem  ejusdem 
territorii  faciant,  diversse  jurisdictionis  legibus  adfici  non 
possunt."  (a)  But  in  anothar  part  of  his  work,  (b)  he 
says,  ^'  Hinc  qui  apud  nos  in  tutela  curave  sunt,  ut 
adolescentes,  filii  hm.  prodigi,  mulieres  nuptse,  ubique 
pro  personis  curse  subjectis  habentur,  et  jure,  quod  cura 
singulis  in  locis  tribuit,  utuntur  et  fruuntur.  Hinc  qui 
in  Frisia  veniam  »tatis  impetravit,  in  HoUandia  con- 
tiahens  ibi  non  restituitur  in  integrum.  Qui  prodigus 
heic  est  declaratus,  alibi  contrahens  valide  non  obligatur, 
neque  convenitur.  Rursus  in  quibusdam  provinciis  qui 
viginti  annos  excessere,  pro  majorihus  habentur,  et 
possunt  alienare  bona  immobilia,  aliaque  jura  minorum 
exercere  in  illis  etiam  locis,  ubi  ante  viginti  quinque 
annos  nemo  censetur  esse  major  :  quia  legibus  rebusque 
judicatis  aliarum  civitatum  in  suos  subjectos,  quselibet 
alis  potestates  comiter  effectum  tribuunt ;  quatenus  suo 
suorumque  juri  quaesito  non  prsejudicatur." 

Rodenburg  maintains  the  same  opinion,  (c) 

BouUenois  adopts  it  as  one  of  his  general  principles. 
'*  C'est  ainsi  que  la  majority  et  la  minorite  du  domicile 
ont  lieu  partout,  meme  pour  les  biens  situes  ailleurs."  (6?) 

Merlin  also  maintains,  ^^  Le  statut  de  la  majority 
pleine  et  enti^re  est  personnel,  et  s'etend  aux  biens 
situes  hors  de  son  territoire."  {e)  This  opinion  seems 
inconsistent  with  propositions  admitted  by  these  jurists, 
as  well  as  with  other  fundamental  principles.  Merlin 
!  thus  vindicates  it :  ^'  Cette  extension  des  effets  de  la 

loi  domiciliaire,  aux  biens  situes  hors  de  son  territoire, 
n'a  rien  qui  doivent  surprendre  ;  quand  on  dit  qu'une 

(a)  Pradect.  torn.  1>  lib.  3>  p.  278.        (b)  lb.  torn.  2,  p.  54 1,  lib.  1,  tit.  3. 
(e)  Bodenburg,  par.  l»tit.2,  c.  1,  n.  11. 

{d)  Tom.  1»  pp.  4, 176.     See  Obs.  10, 12,  46.     See  also  1  Frol.  Mem. 
c.  7,  p.  156. 
(e)  Rep.  Univcrs.  tit.  Majority,  torn.  7,  §  5,  p.  726. 


120  CONFLICT  OF  LAWS. 

coutume  qui  fixe  a  un  certain  age  la  majority  pleine  et 
enti^re,  8*etend  aux  immeubles  regis  par  d'autres  cou- 
tumes  dont  les  dispositions  sont  differentes,  on  n'entend 
pas  que  ce  soit  par  sa  propre  force,  car  toute  loi  reelle 
ou  personnelle  est  d'elle  jneme  bomee  par  territoire. 
Mais  on  veut  dire  que  cette  extension  s'opere  en  vertu 
d'une  esp^ce  de  concordat  tacite  entre  les  different 
peuples."  (a) 

It  may  be  doubted  whether  there  be  any  such  can- 
cardat  tacite.  It  is  the  right  of  every  state  to  prescribe 
the  conditions  on  which  property  situated  within  its 
territory  shall  be  transferred.  That  condition  may  be 
the  attainment  of  the  age  which  it  prescribes  as  that  of 
majority.  The  prohibition  to  dispose  of  it  at  an  earlier 
period,  is  as  much  a  real  law,  governing  all  persons  who 
possess  property,  which  from  its  situation  is  subject  to 
its  operation,  as  the  law  which  respects  the  power  of 
alienating  more  than  a  certain  part  of  it,  if  the  owner 
has  children ;  or  which  prohibits  the  disposition  of  any 
part  of  it  by  testament.  To  allow  the  law  of  the  domicile 
to  supersede  that  law  is  to  interfere  with  the  recognised 
legislative  power  of  every  state  over  property  within  its 
territory,  and  thus  indirectly  to  affect  persons  in  respect 
of  their  property,  who  may  not  be  within  its  territory, 
and  therefore  not  subject  to  its  direct  authority. 

"  Idem  quoque  receptum,  si  consuetudo  vel  statutum 
circa  personas  aliquid  disponat,  vel  statuat,  puta  habili- 
tando  eas,  vel  prohibendo  aliquid,  utroque  casu  extra 
territorium  consuetudinis  vel  statuti  non  sit  extensio,  per 
rationem  prsedictam,  quod  statutum  non  possit  effectum 
suum  extendere  ultra  quam  extendatur  potestas  sta- 
tuentium. 

"  Illud  tamen  meminisse  oportet,  statutum  habere 
locum  etiam  in  non  subdito,  quoad  bona  sita  in  territorio 
statuentium,   si  ad  vena  vel   forensis  testetur  in   loco 

(d)  Rep.  Uuiyenr.  tit.  M^orit^,  torn.  7.  §  5,  p.  726. 
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etatuti  et  ibi  bona  habeat :  valet  ejus  testamentum  quoad 
bona  ibi  sita,  quia  statutum  afficit  res  ipsas,  sive  possi- 
deantur  a  cive  ibi  decedente,  sive  ab  advena."  (a) 

Froland,  BouUenois,  and  Merlin,  admit  that  the  lex 
loci  rei  sit(Bj  if  it  establish  a  particular  age  when  it  is 
competent  for  persons  to  alienate  real  property  without 
a  direct  relation  to  majority  or  minority,  is  a  real  law, 
to  which  the  law  of  the  domicile  must  yield  ;  but  they 
distinguish  between  such  a  law  and  that  which  simply 
declares  that  a  person  shall  not  alienate  until  he  has 
attained  his  majority,  and  they  maintain  that  in  the 
latter  case,  the  law  of  the  domicile  determines  whether 
he  has  attained  his  majority,  (b) 

This  distinction  is  thus  illustrated  by  BouUenois  : — 

A  person  was  domiciled  at  Amiens,  where,  by  the 
coutume  of  that  province,  it  was  competent  for  him  to 
dispose  by  testament  of  his  moveables  and  acquets^  and 
one-fifth  de  ses  propres,  if  he  was  twenty  years  of  age. 
He  had  property  in  Amiens,  and  also  in  Peronne.  The 
coutume  of  the  latter  place  did  not  permit  him,  at  that 
age,  to  dispose  of  the  fifth  de  ses  propres.  By  his  will 
he  disposed  of  all  his  property  in  both  places.  It  was 
held  that  his  testament  was  void  as  to  the  real  property 
in  Peronne.  On  this  case  BouUenois  observes,  '^  Si  la 
capacite  de  tester  avoit  ete  regardee  comme  une  capacite 
d'etat  et  de  condition  qui  diit  se  porter  partout,  les 
quotites  etant  les  memes  dans  les  deux  coutumes,  la 
capacite  que  le  testateur  avoit  k  Amiens,  devoit  se  porter 
dans  la  coutume  de  Peronne  :  neanmoins  par  TarrSt 
ci-dessus  date,  on  jugea  que  le  testateur  n'avoit  pu  dis- 
poser du  quint  des  propres  situes  a  Peronne."  (c) 

Merlin  adopts  the  same  distinction.  '^  A  Tegard  des 
coutumes  qui  prononcent  sur  Tage  de  tester  d'une 
maniere  qui  ne  le  met  pas  dans  une  relation  directe 

(a)  Gail.  lib.  2,  Obs.  124,  n.  2  &  7,  pp.  547, 548. 

(b)  MerL  tit.  Test.  Sect.  1,  Art.  2,  p.  590. 
(e)  Tom.  1,  tit.  2,  c.  5,  Obs.  28,  p.  700. 
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avec  la  majorite  ou  la  minoritei  il  est  clair  qu'elles  ne 
peuvent '  former  que  des  statuts  r^els,  puisqu'on  ne 
peut  pas  consid^rer  leurg  dispositions  comme  un  corol- 
laire  de  Tetat  de  la  personne,  mais  seulement  comme 
one  exception  k  Fincapacite  ou  a  la  capacite  g^n^rale 
qu'elles  attribuent  k  cet  etaf. 

^^  Si  elle  prononce  cette  permission  ou  cette  defense 
d'une  mani^re  qui  fasse  entendre  qu'elle  fisdt  defendre 
Tune  de  la  majorite,  ou  Tautre  de  la  minorite,  nul  doute 
qu'elle  ne  forme  un  statut  vraiment  personnel,  et  qu'k 
ce  titre  elle  n'etende  son  empire  sur  les  biens  situ^ 
dans  celles  des  autres  coutumes  qui  ont  pris  les  memes 
considerations  pour  guides,  lorsqu'elles  ont  fix6  I'age 
de  tester/'  (a) 

This  distinction  is  not  satis&ctory,  nor  is  it  easy  to 
perceive  its  foundation*  In  either  case  the  law  directly 
aflPects  the  property ;  for  the  power  of  alienating  it  is 
dependent  on  the  quality  or  condition  of  majority,  and 
that  condition  or  quality  is  annexed  to  the  property. 

These  opinions  in  favour  of  the  law  of  the  domicile, 
have  been  powerfully  combated  by  other  jurists.  They 
consider  that  the  law  of  the  country  in  which  real  pro- 
perty is  situated  must  determine,  whether  its  owner  be 
of  the  ^ge  which  renders  him  capable  of  disposing  of  it, 
and  that  if  he  has  attained  that  age,  it  is  competent  for 
him  to  make  a  valid  disposition,  notwithstanding  he 
may  be  a  minor,  and  incapable,  according  to  the  law  of 
his  domicile  ;  and  on  the  other  hand,  although  he  may 
have  the  capacity,  because  he  may  have  attained  the 
age  fixed  by  the  law  of  his  domicile  as  that  of  majority^ 
yet  he  will  be  incompetent  to  make  the  disposition,  if 
the  lex  loci  rei  sita  has  established  a  more  advanced  age 
as  that  of  majority. 

Thus  Dumoulin,  in  treating  of  a  law  which  prohibits  a 
bequest  by  minors,  says  ^  ^  non  respicit  personam  nee  agit 
in  personam  principaUter,  nee  in  solemnitatem  act6s,  sed 

(a)  Test.  Sect  2,  $  1,  pp.  591,  590. 
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i^t  in  certas  res  ad  finem  conservandi  patrimonii :  et  sic 
est  reale,  quia  idem  est  ac  si  dictum  esset,  immobilia  non 
possunt  alienari  intestamento  per  minores;  unde  statutum 
loci  inspicietur^  sive  persona  sit  subdita,  siye  non."  (a) 

The  doctrine  of  Burgundus  is  "  cum  enim  unicuiqne 
provincise  sues  propria  sint  leges  possessionibas  injunct® 
atque  indictee,  sane  incapacitas  foris  adepta  in  considera* 
tionem  venire  non  potest,  sed  omnis  sive  qualitas,  sive 
personse  habilitas,  quoad  eadem  bona  pertinet,  a  loco 
situs  proficiscitur."  (b) 

P.  Voet  not  only  limits  the  effect  of  a  personal  law,  ad 
hoTUi  infra  territarium  ^to,  but  expressly  says,  ^^  non 
tamen  statutum  personale  sese  regulariter  extendet  ad 
bona  immobilia,  alibi  sita."  (c) 

J.  Voet  is  equally  decisive  in  maintaining  that  the 
personal  capacity  conferred  by  the  law  of  the  domicile 
can  never  enable  a  person  to  alienate  real  property 
when  he  is  incapacitated  by  the  lex  lod  m  sittB.  Nor 
will  a  personal  incapacity  imposed  by  the  law  of  the 
domicile  disable  him  from  alienating  it,  if  no  such  inca- 
pacity exists  in  loco  rei  dice.  ^^  Ita  nee  ratio  ulla  est, 
cur  magis  qualitas,  et  habilitas  privato  per  statutum  data 
vel  denegata,  vires  extenderet  per  ea  loca,  in  quibus 
diversum  quid  aut  contrarium  circa  personarum  quali- 
tatem  lege  cautum  est.  Quod  si  heec  cuiquam  minus 
videantur  sufficere,  is  velim  mihi  rationem  modumve 
expediat,  per  quem  legislator  personam,  domicilii  intuitu 
sibi  suppositam,  habilem  inhabilemve  ad  actus  gerendos 
declarans,  alterius  loci  legislatorem  potestate  parem 
cogeret,  ut  is  alienis  decretis  statutisve  pareret  aut  rata 
irritave  haberet,  quae  judex  domicilii  talia  esse  jussit  in 
persona  domicilium  illic  fovente ;  maxime,  si  fateatur 
(ut  &teri  necesse  est)  pari  in  parem  nuUam  competere 
cogendi  potestatem.  Exponat,  obsecro,  prodigo  decla- 
rato,  vel  infamia  notato,  vel  legitimato,  vel  in  ipso 

(a)  Froland,  tom.  1,  p.  65.  (h)  Boullenois^  torn.  1>  c.  2,  Obs.  6,  p.  129. 

(o)  P.  Voet,  c.  3,  i  4,  p.  123. 
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pubertatis  tempore  habili  ad  testamentum  condendum 
declarato  per  magistratum  HoUandum,  ac  Ultrajectum  se 
conferente,  vel  immobilia  possidente ;  exponat,  inquam, 
qua  juris  via  mi^stratus  Ultrajectinus  adstringi  posset, 
ut  istum  ratione  bonorum,  in  Ultrajectino  solo  sitorum, 
pro  tali  agnosceret;  ideoque  contractus  prodigi  Hol- 
landici  haberet  irritos;  dignitates  HoUando  infamato 
denegaret ;  successionem  in  bona  Trajectina  ad  spurium 
HoUandum  legitimatum  pertinentia,  tanquam  in  le- 
gitime nati  patrimonium,  pateretur  proximis  deferri ; 
testamentum  masculi,  ante  annum  setatis  octavum  et 
decimum  conditum,  juberet  ratum  esse."  (a) 

Pothier,  although  he  advocates  the  ubiquity  of  per- 
sonal laws,  and  declares  that  *  ^  exercent  leur  empire 
sur  ces  personnes  par  rapport  k  tons  leurs  biens,  quelque 
part  qu'ils  soient  situes,"  (b)  yet  his  definition  of  real 
statutes,  which  affect  persons  domiciled  in  another 
country,  is  sufficiently  comprehensive  to  include  the  law 
which  fixes  the  period  of  majority  in  respect  of  the 
capacity  it  confers  to  dispose  of  real  property,  **  Telles 
sont  celles  qui  concement  les  fiefs,  les  censives,  les 
servitudes,  les  successions,  le  douaire  coutumier,  les 
choses  dont  on  pent  disposer  par  testament,  les  donations, 
les  prescriptions,  les  retraits  lignagers,  etc. 

'  ^  Les  statuts  r^els  d'une  coutume  ont  lieu  seulement 
k  regard  des  choses  qui  sont  soumises  k  son  empire ;  et  ils 
ont  lieu  k  Tegard  de  quelque  personne  que  ce  soit,  meme 
de  celles  qui  sont  domiciliees  hors  de  son  territoire."  (c) 

Schrassert  has  thus  expressed  his  opinion:  ^^  Siquidem 
apud  omnes  illos,  qui  jurisprudentia  sacris  in  foro  ope- 
rantur,  hodie  constat,  de  validitate  dispositionis  super  re 
immobili  judicandum  ex  lege  loci,  ubi  res  sita  est."  ((f) 

((a)  J.  Voety  lib.  1,  tit.  5,  n.  7. 

(b)  Tom.  10»  c.  1,  n.  7,  p.  2.  (c)  lb.  p.  6,  n.  21,  22. 

(c^)  Schrassert,  Obs.  61,  p.  107,  n.  3.  P.  Voet,  de  Stat.  §4,  c.  3,  n.  4, 5. 
J.  Voet,  de  Statutis,  n.  7, 8,  de  Minoribus,  n.  8.  Burgand.  tr.  1,  n.  7,  8. 
Peres,  ad  Cod.  lib.  6,  tit.  23,  de  Testament,  n.  24.  Peck.  lib.  4,  de  Test 
CoBJ.  c.  28,  n.  6, 7* 
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Stockman  reports  the  decision  of  the  Council  of  Bra- 
bant on  the  following  case.  Titius  was,  by  the  law 
of  the  place  of  his  domicile,  a  major,  in  consequence  of 
his  marriage,  but  according  to  the  law  which  prevailed 
there,  he  had  not  capacity  to  alienate  his  real  property 
without  the  decree  of  a  court.  His  real  property  was, 
however,  situated  in  Louvain,  where  the  law  deemed  a 
married  person  a  major  to  all  intents,  and  where  he  had 
the  full  power  to  alienate  his  real  property.  He  made 
a  sale  of  it,  without  obtaining  a  decree  of  the  court. 
His  heir  afterwards  sought  to  recover  it,  on  the  ground 
that  the  sale  was  void,  inasmuch  as  his  ancestor  was, 
by  the  law  of  his  domicile,  incapable  of  making  such  a 
sale.  It  was  decided  that  the  sale  was  valid ;  that  its 
validity  depended  on  the  law  of  Louvain,  and  not  on  that 
of  the  place  of  his  domicile,  (a) 

Lord  Stowell  has  expressed  his  doubts  of  the  correct- 
ness of  the  opposite  rule.  Referring  to  the  doctrine  of 
Huber  on  this  subject,  he  says,  "  I  do  not  mean  to  say 
that  Huber  is  correct  in  laying  down  as  universally  true, 
that  being  of  age  in  his  own  country,  a  man  is  of  age 
in  every  other  country,  be  their  law  of  majority  what 
it  may.''  (ft) 

The  decisions  in  England  and  Scotland,  and  in  the 
United  States  of  America,  also  establish  the  paramount 
effect  of  the  lex  loci  ret  sittSy  when  it  is  at  variance  with 
that  of  the  domicile,  in  every  question  which  involves 
the  capacity  or  incapacity  of  the  person  in  respect  of  his 
real  property.  In  the  case  which  has  been  already 
cited,  the  Lord  Chief  Justice  of  England  observes, 
*^  The  rule  as  to  the  law  of  the  domicile  has  never  been 
extended  to  real  property :  there  being  no  authority  for 
saying  that  the  right  of  inheritance  follows  the  law  of 
the  domicile  of  the  parties;  I  think  it  must  follow  that 


(a)  Stockman,  Decis.  125 

ib)  Ruding  and  Smith,  2  Hag.  Cons.  Rep.  391. 
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of  the  country  where  the  land  lies,  (a)  In  my  judg* 
ment  the  right  to  inherit  land  depends  upon  the  quality 
of  the  land,  and  not  upon  any  personal  status,  (b)  The 
very  rule  that  a  personal  status  accompanies  a  man  every 
where,  is  admitted  to  have  this  qualification,  that  it  does 
not  militate  against  the  law  of  the  country  where  the  con- 
sequences of  that  status  are  sought  to  be  enforced."  (c) 

Another  case  of  conflict  exists  when  a  contract,  not 
affecting  real  or  immoveable  property,  is  made  in  a 
place  which  is  not  that  of  the  domicile  of  the  party,  but 
in  which  the  age  of  majority  is  less  than  that  which  is 
fixed  by  the  law  of  his  domicile.  He  is  competent,  accord- 
ing to  the  lex  loci  cantracttiSy  but  according  to  the  law 
of  his  domicile  he  is  incompetent  to  contract. 

The  great  controversybetweenjurists  has  been,  whether 
the  law  of  the  domicile  of  origin  ought  not  to  yield 
to  that  of  the  actual  domicile,  and  the  law  of  the 
domicile  to  that  of  the  situs  of  real  property ;  but 
they  have  not  bestowed  the  same  consideration  on  the 
conflict  occasioned  by  the  lex  lod  contracttis  differing 
from  that  of  the  domicile  respecting  the  age  of  majority. 

BouUenois,  in  his  Observations  sur  la  Lei  qui  doit 
regler  hs  Contrats,  lays  down  this  rule  :  "  Quand  la 
loi  du  lieu  du  contrat  porte  des  dispositions  qui  ne 
viennent  pas  de  la  propre  nature  du  contract,  mais  qui 
out  leur  fondement  dans  Tetat  et  condition  de  la  per- 
sonne,  il  faut  suivre  la  loi  qui  regit  la  personne,  et  dont 
cet  etat  depend."  (d) 

Rodenburgh's  doctrine  is  thus  stated  :  ^*  Ultrajecti 
sui  juris  eflBiciuntur  qui  vigesimum  statis  annum  imple- 

(a)  Doe  exdem.  Birtwliistle  and  Vardell,  5  Bar.  and  Ores.  p.  451,  and  on 
Appeal,  D.  P.  Coppin  v.  Coppin,  2  P.  Wms.  290,  3.  Selkrig  and  Davies, 
2  D<yw.  230 ;  2  Rose's  Cas.  97,  291 ;  2  Bell's  Comm.  687.  U.S.  v.  Crosby, 
7  Crancli,  116.  Clarke  y.  Graham,  6  Wheaton  R.  577.  Kerry.  Moon, 
9  Wheaton  R.  565.  M'Cormick  v.  Sullivant,  10  Wheaton  R.  192.  Darby  v. 
Mayer,  10  Wheaton  R.  465. 

(b)  Per  Bailey,  J.,  ib.  (c)  Per  Littledale,  J.,  ib. 
(rf)  Bonllenois,  torn.  2,  tit.  4,  o.  2,  Obs.  46,  p.  467. 
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Terint,  apud  HoUandos  contra,  ante  vigesimum  quintum 
rebus  suis  nemo  intenrenit.  Fac  autem  Ultrajectinum, 
qui  vigesimum  quintum  ietatis  annum  necdum  habuerit, 
contrahere  in  Hollandia;  aut  e  contra  HolIandisB  incolam 
vigesimum  jam  annum  egressum,  Ultrajecti :  Quo* 
cunque  modo  se  casus  habuerit,  contrahentium  erit 
respicere  ad  suum  cujusque  domicilii  locum,  impres- 
samque  ibidem  person®  qualitatem,  aut  adeptam  domi 
conditionem,  cujus  ignarus  non  sit  oportet,  qui  cum  alio 
volet  contrahere.  Quare  HoUandise  incola,  major  Ultra- 
jecti, minor  apud  suos,  contrahit  apud  nostrates  invalid^. 
Contra  Ultrajectinus  lege  domicilii  major,  contrahit  in 
Hollandia  efficaciter,  ut  maxime  ex  more  regionis  istius 
rerum  suarum  necdum  haberetur  compos.'^  (a)  Ac* 
cording  to  this  opinion,  if  a  person  has  not  attained  the 
age  prescribed  by  the  law  of  his  domicile,  he  has  not  a 
capacity  to  contract  in  a  place  which  does  prescribe  that 
period  as  the  age  of  majority  which  he  has  attained. 
Thus,  then,  the  validity  of  the  contract  does  not  depend 
on  the  lex  loci  contractus,  (b) 

The  objections  to  this  doctrine  are  forcibly  urged  by 
a  learned  judge  of  the  Court  of  Session  in  Scotland* 
''  The  consequences  would  prove  not  a  little  inconve- 
nient, embarrassing,  and  probably  even  inextricable,  if 
the  personal  capacities  of  individuals,  as  of  majors  or 
minors,  the  competency  to  contract  marriages  and  in- 
fringe matrimonial  obligations,  the  rights  of  domestic 
authority,  and  service  and  the  like,  were  to  be  qualified 
and  regelated  by  foreign  laws  and  customs,  with  which 
the  mass  of  the  population  must  be  wholly  rmacquainted.. 
Accordingly,  the  laws  of  this  description  seem  nowhere 
to  yield  to  those  of  foreign  countries ;  and  accordingly 
it  is  believed,  no  nation  has  ever  hitherto  thought  of 
conferring  powers  and  forms  on  its  courts  of  justice 
adequate  for  enabling  them  to  exercise  over  foreigners 

(a)  Rodeiilmrg>  tit  2,  e.  I,  pp.  2T,  28.  (jb)  Froland,  torn.  1,  p.  156. 
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regular  authority  for  enforcing  the  observance  by  them 
of  the  laws  of  their  own  country  when  expatriated.  In 
fact,  the  very  same  principles  which  prescribe  to  nations 
the  administration  of  their  own  criminal  law,  appear  to 
require  a  like  exclusive  administration  of  law  relative 
to  the  domestic  relations.  Hence,  in  both  England  and 
Scotland,  the  most  regular  constitution  abroad  of  do- 
mestic slavery,  was  held  to  afford  no  claim  to  domestic 
service  in  this  country,  though  restricted  for  only  such 
service,  and  under  such  domestic  authority,  as  our  laws 
recognised.  The  whole  order  of  society  would  be  dis- 
jointed, were  the  positive  institutions  of  foreign  nations 
concerning  the  domestic  relations  and  the  capacities  of 
persons  regarding  them,  admitted  to  operate  universally, 
and  form  privileged  castes,  living  each  under  separate 
laws,  like  the  barbarous  nations  during  many  centuries 
after  their  settlement  in  the  Roman  empire."  (a) 

It  seems  to  be  universally  admitted  that  this  doctrine 
is  not  to  be  applied  to  the  contract  of  marriage,  but  that 
its  validity  depends  on  the  law  of  the  country  in  which 
it  takes  place.  *^  Si  licitum  est  eo  loco,  ubi  contractum 
et  celebratum  est,  ubique  validum  erit  effectumque 
habebit,  sub  eadem  exceptione  preejudicii  aliis  non 
creandi ;  cui  licet  addere,  si  exempli  nimis  sit  abomi- 
nandi ;  ut  si  incestum  juris  gentium  in  secundo  gradu 
contingeret  alicubi  esse  peimissum  :  quod  vix  est  ut  usu 
venire  possit."  (b)  ' 

Schrassert  has  stated  the  obligatory  force  of  the  lex 
loci  contracts  in  terms  which  would  imply  that  the 
capacity  to  contract,  in  respect  of  the  person's  age,  was 
governed  by  it.  "  Siquidem  de  cujuslibet  contractus 
subsistentia  dijudicetur  ex  statutis  ejus  loci,  ubi  actus 
fuit  celebratus ;  eo  quod  actus  solemnis,  judicialis  vel 
extrajudicialis,  sortitur  essentiam  secundum  legem  loci, 


(a)  Fergii88on'frAep.  p.  361,  Appendix. 

(p)  Huber,  Prelect,  torn.  2,  lib.  1,  tit.  3,  p.  540. 
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iibi  fit.  Adeo  quidem,  ut  etiam  forensis,  alibi  contra- 
hens,  hoc  ipso  statutis  illius  loci  se  submittere  censeatur  ; 
perinde  ut  agens  in  judicio  alieno  id  ipsum  agnoscere 
et  in  id  consentire  censetur,  ut  ibidem  reconventus 
exceptione  incompetentise  se  tueri  nequeat."  (a) 

Huber  8  language  is  also  very  comprehensive.  **  Con- 
tractus celebrati  secundum  jus  loci,  in  quo  contrahuntur, 
ibique  tarn  in  jure  quam  extra  judicium,  etiam  ubi  hoc 
modo  celebrati  non  valerent,  sustinentur:  idque  non 
tantum  de  fonna,  sed  etiam  de  materia  contractus 
affirmandum  est."  (6)  He  illustrates  this  proposition 
by  stating  that  if  a  woman,  whose  domicile  is  not  in 
Saxony,  should  contract  in  Saxony,  she  cannot  act  with- 
out a  curator:  but  a  woman,  although  domiciled  in 
Saxony,  if  contracting  in  any  other  place  where  no  such 
law  prevails,  might  make  a  valid  contract,  without  the 
intervention  of  a  curator.  (6) 

It  will  be  seen,  in  a  subsequent  part  of  this  work,  how 
predominant  is  the  influence  of  the  lex  loci  contractus  in 
determining  the  construction,  the  legal  effect,  and  the 
vinculum  obligationis  of  the  contract ;  but  at  present  it 
will  suffice  to  refer  to  the  general  principles  on  which  it 
rests.  It  will  thus  be  apparent  that  there  would  be  great 
difficulty  in  giving  full  effect  to  them,  if,  at  the  same 
time,  the  validity  of  the  contract,  which  must  depend  on 
the  capacity  of  the  person,  was  to  be  governed,  not  by  the 
lex  loci  contractus,  but  by  that  of  the  domicile,  (c) 

According  to  the  civil  law,  "  si  non  pareat,  quid 
actum  est,  erit  consequens,  ut  id  sequamur,  quod  in 
regione,  in  qua  actum  est,  frequentatur."  {d) 

Dumoulin  says,  *'  In  concernentibus  contractibus  et 
emergentibus  tempore  contractus  inspici  debet  locus,  in 
quo  contrahitur."  (a) 

"  Quid  si  de  contractibus  proprie  dictis,  et  quidem 

(a)  Schrassert,  Obs.  210,  p.  327-  (b)  Huber,  Prselect.  torn.  2,  p.  539. 

(c)  2  Kenf  8  Com.  Lect.  39,  p.  454, 458.        (d)  Digest,  lib.  50,  tit.  17, 1.  34. 
(e)  See  Bouhier,  c.  21,  n.  192.    ^  BouU.  458. 
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eorum  solemnibus  contentio ;  quis  locus  spectabitur ; 
an  domicilii  contrahentis,  an  loci,  ubi  quis  contrahit  ? 
Resp.  Aflf.  Posterius.  Quia  censetur  quis  semet  contra- 
hendo,  legibus  istius  loci,  ubi  contrahit,  etiam  ratione 
solemnium  subjicere  voluisse.  Ut  quemadmodum  loci 
consuetudo  subintrat  contractum,  ej  usque  est  declara- 
tiva,  ita  etiam  loci  statutum."  (a) 

Christinseus  states  a  case  which  directly  involves  the 
application  of  the  lex  loci  contractus  to  the  question  of 
majority.  ^*  Item  in  decisoriis  causae  inspicitur  con- 
suetudo loci  contractus,  sic  si  in  loco  contractus  minor 
nequit  restitui,  inspiciendum  erit  illud  statutum,  nee 
poterit  per  judicem  causse  inceptse  restitui,  etiamsi  ex 
statuto  ibi  posset  restitui,  nisi  peteretur  restitutio  ex 
Isesione  postea  emergente  ex  praBscriptione."  (6) 

His  opinion  is  supported  by  that  of  Bartolus.  ^^  Quis 
vult  petere  restitutionem  ex  Isesione  contingente  in  ipso 
contractu,  tempore  contractus,  et  inspicimus  locum 
contractus ;  aut  ex  Isesione  contingente  post  contractum 
ex  aliis  negligentiis,  ut  mora,  et  inspicimus  locum  ubi 
est  mora  ilia  contracta."  (c) 

Grotius,  in  treating  of  the  ages  of  majority  and  of 
promises  made  by  minors,  and  which  the  laws  declare 
void,  observes,  "  Leges  civiles,  justa  ratione  motse, 
quasdam  promissiones  pupillorum  ac  minorum  ixritas 
pronunciant.  Adversus  quasdam  restitutiones  benefi- 
cium  introducunt ;  sed  hi  efFectus  sunt  proprii  legis 
civilis,  ac  proinde  cum  jure  natursB  ac  gentium  nihil 
habent  commune ;  nisi  quod  quibus  locis  obtinent,  ibi 
eas  servari  etiam  naturale  est.  Quare  etiam  si  peregrinus 
cum  cive  paciscatur,  tenebitur  illis  legibus  :  quia  qui  in 
loco  aliquo  contrahit,  tanquam  subditus  temporarius 
legibus  loci  subjicitur."  (rf) 

(a)  P.  Voet,  de  Stat.  §  9,  c.  2,  n.  9,  p.  267. 
(Jb)  Christiiupus  Decis.  vol  I,  Decis.  183,  p.  355. 
(c)  BouUenois,  torn.  2,  tit.  4,  c.  2,  Obs.  46,  p.  456. 
C<0  GrotiuB,  b.  2,  c.  11,  §  2,  p.  244. 
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Lord  Stowell  has  expressed  the  same  opinion,  in  the 
case  of  DalrympU  and  Dalrymple.  It  is  an  indispen- 
sable rule  of  law,  as  exercised  in  all  civilized  countries, 
that  a  man  who  contracts  in  a  country,  engages  for  a 
competent  knowledge  of  the  law  of  contracts  in  that 
country.  If  he  rashly  presume  to  contract  without 
such  knowledge,  he  must  take  the  inconveniences  re- 
sulting from  such  ignorance  upon  himself,  and  not 
attempt  to  throw  them  upon  the  other  party,  who  has 
engaged  under  a  proper  knowledge  and  sense  of  the 
obligation  which  the  law  would  impose  upon  him  by 
virtue  of  that  engagement,  (a) 

The  decisions  in  the  courts  of  England,  Scotland,  and 
the  United  States,  adopt  the  lex  loci  contractus. 

In  an  action  brought  in  England  to  recover  a  sum  of 
money  advanced  to  an  infant  in  Scotland,  to  prevent 
his  being  arrested  there.  Lord  Eldon  considered  that  the 
question  whether  his  infancy  furnished  a  defence  to  the 
action  depended  on  the  law  of  Scotland.  (6) 

The  following  judgment  of  the  Supreme  Court  of 
Louisiana  contains  some  very  judicious  and  practical 
reasoning  on  this  subject. 

"  The  writers  on  this  subject,  with  scarcely  an  ex- 
ception, agree  that  the  laws  or  statutes  which  regulate 
minority  and  majority,  and  those  which  fix  the  state  or 
condition  of  man,  are  personal  statutes,  and  follow  and 
govern  him  in  every  country.  Now  supposing  the  case 
of  our  law  fixing  the  age  of  majority  at  twenty-five, 
and  the  country  in  which  a  man  was  bom  and  lived 
previous  to  his  coming  here  placing  it  at  twenty-one, 
no  objection  could  perhaps  be  made  to  the  rule  just 
stated.  And  it  may  be,  and  we  believe  would  be  true, 
that  a  contract  made  here,  at  any  time  between  the  two 


(a)  Dodsqn's  Rep.  of  Dalrymple  and  Dalrymple,  p.  9- 

(6)  Male  and  Roberts,  3  Bsp.  Gas.  163.     Exparte  Otto  Lewif>  1  Vez.  398. 
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periods  already  mentioned,  would  bind  him.  But 
reverse  the  facts  of  the  case,  and  suppose,  as  is  the 
truth,  that  our  law  placed  the  age  of  majority  at  twenty- 
one,  that  twenty-five  was  the  period  at  which  a  man 
ceased  to  be  a  minor  in  the  country  where  he  resided, 
and  that  at  the  age  of  twenty-four  he  came  into  this 
state,  and  entered  into  contracts ;  would  it  be  permit- 
ted that  he  should  in  our  courts,  and  to  the  demand  of 
one  of  our  citizens,  plead,  as  a  protection  against  his 
engagements,  laws  of  a  foreign  country,  of  which  the 
people  of  Louisiana  had  no  knowledge  ?  And  would 
we  tell  them  that  ignorance  of  foreign  laws  in  relation 
to  a  contract  made  here  was  to  prevent  him  from  en- 
forcing it,  though  the  agreement  was  binding  by  those 
of  their  own  state  ?  Most  assuredly  we  should  not."  (a) 
This  doctrine  promotes,  whikt  that  to  which  it  is 
opposed  is  inconsistent  with  those  principles  of  mutual 
convenience  which  induce  the  recognition  of  foreign 
laws.  The  obstacles  to  commercial  intercourse  between 
the  subjects  of  foreign  states  would  be  almost  insur- 
mountable, if  a  party  must  pause  to  ascertain,  not  by 
the  means  within  his  reach,  but  by  recourse  to  the  law 
of  the  domicile  of  the  person  with  whom  he  was  dealing, 
whether  the  latter  has  attained  the  age  of  majority, 
and  consequently,  whether  he  is  competent  to  enter 
into  a  valid  and  binding  contract.  If  the  country  in 
which  the  contract  was  litigated  was  also  that  in  which 
it  had  been  entered  into,  and  if  the  party  enforcing  it 
were  the  subject  of  that  country,  it  would  be  unjust,  as 
well  as  unreasonable,  to  invoke  the  law  of  a  foreign 
state,  for  the  benefit  of  the  foreigner,  and  to  deprive  its 
own  subject  of  the  benefit  of  the  law  of  his  own  state. 

(a)  2  Kent's  Com.  Lect.  39.  p.  454,  458.  Saul  and  his  Creditors, 
17  Martin's  Rep.  596  to  598.  Baldwin  and  Gray,  16  Martin's  Rep.  192, 
193.  But  see  Barrera  v.  Alpuente,  18  Martin's  Rep.  69.  Livermore, 
Dis.  2,  p.  32. 
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It  has  been  hitherto  assumed,  that  according  to  the 
law  of  the  domicile,  the  person  was  a  minor,  and  inca- 
pable of  contracting,  although  he  had  attained  the  age 
which  in  loco  contracttts  constituted  majority,  and  where, 
according  to  that  law,  he  was  competent  to  contract. 
In  such  a  case,  it  has  been  submitted  that  the  lex  loci 
contractus  ought  to  be  followed.  It  ought  also  to  be 
followed,  if  the  converse  of  that  case  occurred,  and  he 
had  attained  majority  according  to  the  law  of  his 
domicile,  but  was  a  minor  according  to  that  which  pre- 
vailed in  loco  contractus.  It  is  true,  in  the  latter  case 
the  party  was  subject  to  no  greater  liability,  than  he 
would  have  incurred  in  the  place  of  his  domicile ;  but 
if  the  principle  be  correct  that  the  lex  loci  contractu^s 
ought  to  determine  the  validity  of  a  contract,  when 
that  validity  depends  on  the  capacity  of  the  contracting 
party,  it  must  be  uniformly  applied,  whether  the  law 
prevailing  in  the  domicile  be  that  which  capacitates  or 
incapacitates.  For  it  would  not  be  reasonable  that  two 
different  laws  should  be  applied  to  one  and  the  same 
contract,  and  that  the  liability  of  one  of  the  parties  should 
be  decided  by  the  lex  loci  contractus j  and  that  of  the  other 
by  the  lex  loci  domicilii. 

The  law  of  France  has  prescribed  the  rule  which  her 
tribunals  are  to  adopt  when  such  a  conflict  arises. 
According  to  the  Code  Civil,  her  laws  relative  to 
the  civil  status  and  capacity  of  persons  bind  French 
subjects,  even  if  they  are  residing  in  a  foreign  country. 
**  Les  lois  concemant  Tetat  et  la  capacite  des  per- 
sonnes,  regissent  les  Fran^ais  meme  residant  en  pays 
etranger. "  (a) 

Incident  to  the  status  of  majority  is  the  subjection 
of  minors  to  parental  authority.  The  nature,  extent 
and  duration  of  the  authority  which  the  parent  enjoys, 
the  restraint  which  it  imposes  on  the  minor,  and  its 

(a)  Art.  3. 
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effectB  on  his  property,  moveable  and  immoveable,  con- 
stitute an  important  branch  of  jurisprudence.  It  would 
properly  become  the  subject  of  consideration  in  this 
part  of  the  work,  if  it  were  not  so  intimately  connected 
with  the  authority  of  tutors,  guardians,  and  curators,  as 
to  be  more  conveniently  included  in  the  examination 
which,  according  to  the  arrangement  suggested  in  a 
preceding  chapter,  will  be  bestowed  on  the  appoint- 
ment, powers,  and  duties  of  persons  to  whom  those 
offices  are  committed. 
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CHAPTER  V. 


CONTRACT    OF    MARRIAGE. 

Requisites  to  its  validity. — Consent. — Force^  fraud,  fear,  mistake. — Capa- 
city.— Impediments. — Mental  incapacity. — Impotency. — ^Want  of  age. — 
Want  of  parent's  consent. — ^Under  the  civil  law. — Former  law  of  France. 
— Code  Civil. — Law  of  Holland,  Spain,  England  before  the  Marriage  Act. 
— ^Under  the  present  Marriage  Act  of  England. — Law  of  Scotland,  Ire- 
land, Colonies. — Impediments  of  consanguinity  and  affinity. — ^A  second 
marriage,  the  husband  or  wife  of  a  prior  marriage  being  still  alive. — The 
absence  of  either  for  a  certain  length  of  time. — Effect  of,  under  the  civil 
law. — The  law  of  England. — ^Putative  marriages. 

THE    STATUS    OF    MARRIAGE,    OR   THE    RELATION    OF 

HUSBAND   AND   WIFE. 

In  treating  of  this  status,  the  subjects  of  enquiry  are, 
1st,  The  constitution  of  the  status  ;  or,  what  is  essential 
to  the  validity  of  a  marriage.  2ndly,  The  personal 
powers,  capacities,  or  disabilities  incident  to  it;  and 
the  rights  of  the  husband  and  wife  in  the  property,  real 
and  personal,  which  either  possessed  at  the  time  of 
their  marriage,  or  acquired  during  the  coverture  :  and 
3rdly,  The  termination  of  the  status ;  or  the  dissolution 
of  the  marriage  by  divorce,  or  by  the  death  of  either  of 
the  parties. 

It  is  necessary  to  appropriate  to  each  of  these  subjects 
a  distinct  and  separate  consideration,  because  the  law 
which  decides  whether  the  marriage  is  valid,  that  is, 
whether  the  status  exists,  may  not  be  that  to  which 
recourse  is  had  in  ascertaining  the  powers,  capacities, 
or  disabilities  incident  to  the  status,  or  the  rights  of 
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the  husband  and  wife  in  the  property  of  each  other- 
Again,  it  may  be  necessary  to  resort  to  the  law  of 
another  country,  in  order  to  determine  whether  the 
status  is  terminated ;  or,  in  other  words,  whether  the 
marriage  is  dissolved  by  divorce. 

Questions  arise  under  these  several  heads,  in  which 
there  may  be  the  conflicting  .laws  of  difierent  countries, 
whenever  the  place  in  which  the  marriage  is  celebrated 
is  not  that  of  the  parties'  domicile  at  the  time  of  their 
marriage,  or  that  of  their  subsequent  domicile,  or  that 
in  which  their  real  property  is  situated,  or  that  in  which 
the  marriage  is  dissolved. 


SECTION  I. 


OF   CONSENT    AND    CAPACITY. 


Marriage,  which  in  its  origin  is  a  contract  of  na- 
tural law,  has  become,  in  civil  society,  a  civil  contract, 
regulated  by  law,  and  endowed  with  civil  consequences. 
In  most  civilized  countries  the  sanctions  of  religion 
have  been  superadded  to  it.  In  catholic  countries  it  is 
regarded  as  a  sacrament,  (a) 

It  is  here  treated  as  a  civil  contract.  Its  alliance 
with  religion  is  only  considered  in  respect  of  those 
religious  rites  which  are  enjoined  by  municipal  law, 
and  made  essential  to  its  validity. 

The  civil  law  defines  it  to  be  *^  conjunctio  maris  et 
foeminae — consortium  omnis  vitae,  divini  et  humani  juris 
communicatio."  (A) 

Its  validity,  like  that  of  every  other  civil  contract, 

(a)  Lord  Stowell  in  Dalrymple  and  Dalrymple,  reported  by  Dr.  Dod8on» 
p.  11.  (6)  Dig.  lib.  23,  tit.  2,  §  1. 
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depends  on  the  will  and  capacity  of  the  persons  to  make 
it,  and  on  its  being  made  in  the  manner  and  with  the 
solemnities  required  by  law. 

Tlie  will  or  consent  of  the  parties  is  the  very 
essence  of  the  contract.  "  Nuptiae  consistere  non 
possunt,  nisi  consentiant  omnes ;  id  est,  qui  coeunt, 
quorumque  in  potestate  sunt."  (a)  '*  Nuptias  non  con- 
cubitus  sed  consensus  facit."  (6) 

Hence,  a  marriage  which  takes  place  under  the  in- 
fluence of  fraud,  force,  or  fear,  is  ipso  facto  void. 
'^  Metus  non  vani  hominis  sed  qui  merito  et  in  hominem 
constantissimum  cadat. "  But  the  subsequent  voluntary 
cohabitation  of  persons,  when  the  fear  or  force  no  longer 
exists,  will  give  validity  to  the  marriage,  (c) 

There  is  also  an  absence  of  will  or  consent  when 
either  party  marries  under  the  influence  of  error  or 
mistake,  circa  substantia ;  as  in  respect  of  the  person  or 
sex,  but  not  when  it  regards  the  name,  fortune,  or  per- 
sonal qualities,  {d) 

According  to  the  Code  Civil,  a  suit  for  nullity  of 
marriage  on  either  of  these  grounds  cannot  be  sustained, 
if  there  has  been  an  uninterrupted  cohabitation  between 
the  parties  as  man  and  wife  for  the  space  of  six  months, 
afiker  the  complete  restoration  of  liberty  of  the  person 
alleged  to  be  under  coercion ;  or,  in  case  of  error  of 
person,  after  the  error  has  been  discovered,  (e)  So  a 
marriage  celebrated  between  parties,  where  the  free 
consent  of  both  parties,  or  that  of  either  of  them,  shall 
be  wanting,  or  where  there  has  been  an  error  of  person, 
can  only  be  impeached  by  the  parties  themselves,  or  by 

(a)  Dig.  lib.  23,  tit.  2, 1.  2.  (6)  lb.  lib.  60,  tit.  17, 1.  30. 

(c)  Dig.  lib.  4,  tit.  2, 1.  6.  Brouwer,  de  Jure  Connub.  lib.  1,  c.  17,  n.  6, 7. 
Peres,  Cod.  lib.  5,  tit.  4,  n.  9.  Van  Leeuwen,  Cans.  For.  part  1,  lib.  1,  c.  13, 
n.  6,  7.  Harford  v.  Morris,  2  Hag.  Cons.  Rep.  423.  Portsmouth  v.  Ports- 
mouth, 1  Hagg.  Eccles.  Rep.  355.    Christ.  Dec.  vol.  2,  Decis.  114. 

id)  Perez,  Cod.  lib.  5,  tit.  4,  n.  9.  Wakefield  v.  M'Kay,  1  PhilL  134. 
Bnmwqr,  de  Jure  Connub.  c.  18,  n.  6.    Code  Civil,  art.  1 1 10.     (e)  Art.  18 1 . 
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that  one  party  whose  consent  has  not  been  free,  or  on 
whom  the  imposition  has  been  practised,  (a) 

The  persons  must  be  capable  of  contracting  marriage  ; 
that  is,  they  must  not  labour  under  any  of  the  personal 
incapacities  which  the  law  has  opposed  to  their 
marriage. 

There  were  certain  impediments  to  marriage  peculiar 
to  the  civil  law,  which  are  not  adopted  in  the  codes  of 
other  countries.  These  were  impediments  described  as 
being  ex  causa  potestatis.  Thus  a  tutor  or  curator 
could  not  marry  his  ward  until  his  office  had  termi- 
nated, or  unless  his  accounts  had  been  passed.  A  person 
administering  a  government,  or  public  office,  in  a  pro- 
vince, and  the  members  of  his  family,  were  not  per- 
mitted to  intermarry  with  a  person  domiciled  in  his 
province,  unless  they  had  been  betrothed  to  each  other 
before  he  had  accepted  the  office.  (6)  Notwithstanding 
these  prohibitions,  the  subsequent  voluntary  cohabita- 
tion of  the  parties,  after  the  relationship  which  caused 
the  prohibition  had  ceased,  rendered  the  marriage  valid 
ah  initio,  (c) 

To  these  impediments  might  be  added  others.  "  Ex 
causa  publicse  honestatis — ex  causa  ineequalitatis  con- 
ditiouis  ant  dignitatis — ex  causa  diversitatis  religionis." 
The  impediment  founded  on  the  difference  of  the  reli- 
gious creeds  of  the  parties  is  adopted  by  the  law  of 
Spain,  if  the  party  be  not  a  Christian,  (rf) 

The  other  impediments,  which  are  common  to  the 
codes  of  all  countries  are — 1st,  Mental  incapacity ;  2nd, 
Impotence  existing  at  the  time  of  the  marriage ;  3rd, 
The  want  of  age ;  4th,  The  want  of  the  parents'  or 
guardians'  consent ;  5th,  Cogwitio  out  affinitas ;  6th,  A 
prior  marriage,  or  having  another  husband  or  wife. 

The  marriage  of  a  lunatic,  or  insane  person,  which 

(a)  Code  CM,  AK.  180.  (i)  Pothier  on  the  Pandects,  lib.  93,  tit  3. 

(c)  Voet,  lib.  33,  tit.  2,  n.  Sih  (d)  L.  lit,  lit.  2,  p.  4. 
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does  not  take  place  during  a  lucid  interval,  is  absolutely 
void. 

By  the  laws  of  England  aiid  Ireland,  a  marriage  with 
a  party  who  has  been  found  insane  under  a  commission 
of  lunacy,  or  the  care  of  whose  person  has  been  com- 
mitted to  trustees,  if  it  take  place  before  he  has  been 
declared  of  sound  mind  by  the  chancellor,  or  a  majority 
of  his  trustees,  is  void,  (a) 

The  physical  impossibility  of  consummating  the  mar- 
riage, or  impotency,  is  another  ground  for  annulling 
the  marriage  contract,  (i) 

From  the  opportunities  which  this  cause  of  nullity 
affords  fox  collusion  between  the  parties,  the  strictest 
proof  is  required.  In  countries  adopting  the  canon  law, 
suits  for  setting  aside  the  marriage  are  not  permitted  to 
be  entertained,  except  in  those  cases  where  the  imper- 
fection is  palpable,  unless  the  parties  have  been  in  con* 
tinned  cohabitation  for  three  years ;  and  when  the  proof 
of  the  defect  is  doubtful,  a  further  cohabitation  is 
enjoined,  (c) 

In  France  this  cause  of  nullity  was  so  scandalously 
abused,  that  the  Code  Civil  does  not  enumerate  it 
amongst  the  other  impediments  to  a  lawful  marriage. 
It  has,  however,  been  decided  by  the  Court  of  Appeal 
at  Treves,  to  be  a  valid  ground  for  annulling  a  mar- 
riage, (d) 

This  impediment  renders  the  marriage  voidable,  and 
not  ipso  facto  void.  The  marriage  remains,  therefore, 
valid,  unless  it  be  set  aside  in  the  lifetime  of  the  parties. 

A  party  contracting  a  marriage,  with  knowledge  of 
his  impotency,  cannot  annul  his  contract,  (e) 


(a)  15  Geo.  2,  c.  30.     51  Geo.  3,  c.  37. 

(b)  Greenstreet  v.  Cumyns,  2  PhiU.  10.  Brown  v.  Brown,  I  Hagg.  Eccles. 
Rep.  523.     Briggs  v.  Morgan,  2  Hagg.  Cons.  Rep.  324. 

(e)  Onghton,  tit.  217.    Ayliffe's  P^rergon,  tit.  Dilrorce. 

(rf)  27  Jan.  1808.    Sirey,  An.  1808,  part  2,  p.  214.    1  Tmillier,  p.  443. 

(e)  3  PhilL  U7,  Norton  and  Seton. 
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The  want  of  age  avoids  the  marriage.  The  civil  law 
required  that  they  should  be  of  the  age  of  puberty, 
which  in  males  was  fourteen,  and  in  females  twelve 
years.  Their  cohabitation  together  after  they  had  at- 
tained the  age  of  puberty  renders  the  marriage  valid  ab 
initio.  ^^  Minorem  annis  duodecim  nuptam,  tunc  le- 
gitimam  uxorem  fore,  cum  apud  virum  explesset  duo- 
decim annos."  (a) 

In  both  these  respects  the  law  of  France,  before  the 
promulgation  of  the  Code  Civil,  and  the  laws  of  Eng- 
land, Ireland,  and  Scotland,  adopted  the  civil  law.  (b) 

By  the  present  law  of  France,  a  male  under  the  age 
of  eighteen,  and  a  female  under  the  age  of  foui'teen,  are 
incapable  of  marrying ;  (c)  but  by  a  subsequent  article  (d) 
dispensations  may  be  granted  by  the  king,  enabling,  on 
weighty  grounds  of  expediency,  persons  to  marry  who 
had  not  attained  those  ages. 

A  marriage  contracted  between  parties,  both  or  either 
of  whom  shall  not  have  attained  the  age  required  by  law, 
cannot  be  impeached  in  either  of  the  following  cases : — 

1st,  If  an  interval  of  six  months  has  been  suffered  to 
elapse  without  objection,  after  the  parties,  or  such  one 
of  them  as  was,  at  the  time  of  the  marriage,  under  the 
age  required  by  law,  shall  have  attained  the  legal  age 
of  consent. 

2nd,  Whenever  the  wife,  being  under  the  legal  age 
of  consent,  shall  conceive  before  the  expiration  of  six 
months  from  the  day  of  marriage. 

If  the  father,  the  mother,  the  ancestors,  or  the  family 
council,  as  the  case  may  be,  shall  have  given  consent 
to  a  marriage',  contracted  between  parties,  both  or 
either  of  whom  shall  not  have  attained  the  age  required 
by  law,  the  party  whose  consent  has  been  so  given  shall 

(a)  Dig.  lib.  23,  tit.  2,  L  4. 

(b)  Pothier,  Traits  du  Marriage,  p.  3,  c.  2,  n.  94.     1  Black.  Comm.  436. 
1  Ersk.  Inst.  b.  1,  tit.  6,  §  20.  2  Bligh'a  New  Rep.  499,  M'Neill  v.  M'Gregor. 

(e)  Art.  144.  id)  Art.  145.      .  (e)  Art.  185. 
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not  be  admitted  to  impeach  the  marriage  on  the  ground 
of  non-age.  (a) 

By  the  civil  law,  the  father's  consent  was  requisite  to 
the  validity  of  the  marriage  of  such  of  his  children  as 
had  not  been  emancipated,  and  notwithstanding  the 
child  was  a  soldier.  ^^  Filius  familias  miles  matri- 
monium  sine  patris  voluntate  non  contrahit.''  But 
an  implied  consent  was  sufficient.  ^^  Qualis  est  ejus 
qui  scit  nee  contradicit.'"  (ft) 

In  France,  under  the  Ordinance  of  Blois,  Art.  40, 
and  the  Declaration  of  Louis  XIII.,  16th  Nov.  1639,  it 
has  been  considered  that  the  marriage  of  minors  with- 
out the  parents'  consent  was  void,  (c) 

If  a  son  should  marry  before  he  had  attained  his 
thirtieth,  or  a  daughter  before  she  attained  her  twenty- 
fifkh  year,  without  the  parents'  consent,  they  were  sub- 
jected to  be  disinherited,  although  the  marriage  itself 
would  be  valid,  (d) 

According  to  the  present  law  of  France,  a  son  who 
shall  not  have  completed  his  twenty-fifth  year,  and  a 
daughter  who  shall  not  have  completed  her  twenty-first 
year,  are  incapable  of  contracting  marriage  without  the 
consent  of  both  parents ;  in  case  of  disagreement,  the 
consent  of  the  father  alone  shall  be  sufficient,  (e) 

If  either  parent  be  dead,  or  be  so  situated  as  to  be 
under  an  impossibility  of  expressing  consent,  the  consent 
of  the  other  parent  shall  be  sufficient.  (/) 

If  both  parents  be  dead,  or  be  so  situated  as  to  be 
under  an  impossibility  of  expressing  consent,  the  consent 
of  the  grandfathers  or  grandmothers  shall  be  substituted 
for  that  of  the  parents ;  in  case  of  disagreement  between 


(a)  Art.  186. 

(6)  Cod.  lib.  5,  tit.  4, 1,  12,  de  Nuptiis.     Dig.  lib.  23,  tit.  2,  1.  2,  18,  35. 
Cod.  lib.  5,  tit.  4, 1.  5,  de  Nuptiis. 
(c)  Pothier,  Traits  du  Manage,  p.  4,  c.  1.  n.  326. 
(cf)  Pothier,  ib.  (e)  Art.  148.  .     (/)  Art.  149- 
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grandfather  and  grandmother  of  the  same  line,   the 
consent  of  the  grandfather  alone  shall  be  sufficient,  (a) 

If  a  disagreement  exist  between  the  two  lines,  the 
grandfathers  and  grandmothers,  or  either  of  them,  as 
the  case  may  be,  of  the  one  line  approving,  those  of  the 
other,  or  either  of  them,  disapproving,  such  division  of 
sentiment  shall  infer  consent. 

Children  living  in  family  with  their  parents,  even 
though  they  may  have  attained  the  prescribed  age  in 
Art.  148,  shall  yet  be  obliged,  before  contracting  mar- 
riage, to  solicit,  in  a  formal  act  of  filial  respect,  the 
advice  of  their  fathers  and  mothers ;  or  when  both 
father  and  mother  are  dead,  or  so  situated  as  to  be  under 
an  impossibility  of  expressing  consent,  that  of  their 
grandfathers  and  grandmothers,  (b) 

From  the  age  of  capacity  to  contract  marriage  pre- 
scribed by  Art.  148,  until  they  shall  have  completed 
their  thirtieth  year,  in  the  case  of  sons,  and  until  they 
shall  have  completed  their  twenty-fifth  year  in  the  case 
of  daughters,  the  formal  act  of  respect  to  be  made  pur- 
suant to  the  foregoing  article  shall,  if  consent  to  mar- 
riage be  not  thereupon  obtained  in  the  first  instance,  be 
renewed  two  several  times,  at  an  interval  of  one  month 
between  each  ;  and  at  the  end  of  one  month  after  the 
third  such  application,  if  consent  be  still  withheld,  the 
party  may  then  lawfully  proceed  to  the  celebration  of 
the  marriage,  (c) 

After  the  age  of  thirty  years  complete,  both  for  sons 
and  daughters,  if  consent  be  not  obtained  on  the  formal 
act  of  respect,  the  party  shall  be  at  liberty  to  proceed  to 
the  celebration  of  the  marriage,  at  the  expiration  of 
one  month  from  the  time  of  presenting  such  act  of 
respect,  (d) 

The  act  of  respect  shall  be  presented  to  the  father  and 

(fl)  Art.  150.  ib)  Art.  151. 

(c)  Art.  152.  id)  Art.  153. 
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mother,  grandfather  and  grandmother,  or  either  or  any 
of  them,  as  required  by  the  provisions  of  Art.  151, 
either  by  two  public  notaries,  or  by  one  notary  accom- 
panied by  two  witnesses :  and  there  shall  be  drawn  up 
in  writing  a  minute  of  the  proceeding,  in  which  the 
answer  given  by  such  parent  or  parents  shall  be  re- 
corded, (a) 

Whenever  it  shall  happen  that  the  parents  or  an- 
cestors to  whom  the  act  of  respect  is  hereinbefore  di- 
rected to  be  presented,  or  either  or  any  of  them,  shall 
have  incurred  the  disability  of  absence,  in  such  case  it 
shall  be  lawful  for  the  party  to  proceed  to  the  celebra- 
tion of  the  marriage,  upon  producing  the  final  decree 
declaratory  of  absence  ;  or  if  there  be  no  such  decree, 
on  producing  the  interlocutory  decree,  directing  a  trial, 
pursuant  to  Art.  116,  tit.  **  Absence,"  chap.  2  ;  or  else, 
if  there  has,  as  yet,  been  pronounced  no  decree  on  the 
subject,  either  interlocutory  or  final,  then,  and  in  this 
latter  case,  upon  producing  an  act  of  notoriety,  issued 
by  the  justice  of  peace  of  the  place  where  such  parents 
or  ancestors,  or  any  or  either  of  them,  as  the  case  may 
be,  had  their  last  known  domicile  ;  which  act  of  noto- 
riety shall  be  grounded  upon,  and  shall  contain  the 
declaration  of  four  witnesses  to  the  fact  of  absence,  such 
witnesses  to  be  summoned  under  virtue  of  his  office, 
by  the  justice  of  peace.  (6) 

By  the  law  of  Spain,  the  marriage  of  a  male  who  has 
not  attained  his  twenty-fifth,  or  a  female  who  has  not 
attained  her  twenty-third  year,  is  prohibited,  unless 
they  obtain  the  consent  of  the  father,  mother,  or 
guardian,  (c) 

In  Holland,  the  marriage  of  males  under  the  age  of 
twenty-five,  and  of  females  under  the  sge  of  twenty 
years,  is  invalid,  unless  with  the  previous  consent  of 


(fl)  Art.  154.  (b)  Art.  155. 

(c)  L.  18,  tit.  2,  lib.  10.    Nov.  Rec.  1  Febrc,  1 7, 
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their  parents ;  or  if  both  their  parents  are  dead,  of  their 
nearest  relations,  (a) 

If  the  parties  have  exceeded  those  ages,  a  summons 
is  to  be  served  on  the  parents  to  give  their  consent,  and 
if  they  do  not  appear  within  fourteen  days  before  the 
magistrate  to  whom  the  cognizance  of  matrimonial 
causes  is  committed,  their  consent  is  presumed.  If  they 
appear,  and  assign  no  valid  grounds  of  objection,  the 
marriage  takes  place,  notwithstanding  their  dissent; 
but  if  the  decision  of  the  court  sustain  their  objection, 
the  marriage  cannot  take  place,  and  there  is  no  appeal 
from  the  decision,  (ft) 

The  consent  of  both  the  father  and  mother  is  re- 
quired ;  but  if  they  should  disagree,  that  of  the  father 
will  prevail  in  opposition  to  the  dissent  of  the 
mother,  (c) 

By  the  common  law  of  England,  if  the  parties  them- 
selves were  of  the  age  of  consent,  the  concurrence  of 
their  parents  was  not  required  to  render  their  marriage 
valid.  Such  was  the  canon  law,  and  still  continues  to  be 
the  law  of  Scotland,  and  of  all  the  colonies  of  Great 
Britain,  except  those  of  Demerara,  Berbice,  St.  Lucia, 
Trinidad,  Lower  Canada,  the  Mauritius,  the  Cape  of 
Good  Hope,  and  Ceylon. 

It  was  deemed  expedient  to  alter  the  common  law 
of  England  in  this  respect,  by  the  celebrated  Marriage 
Act,  26  Geo.  2,  c.  33.  By  that  statute  it  was  required 
that  all  marriages  celebrated  by  licence  (for  banns 
suppose  notice)  where  either  of  the  parties  is  under 
twenty-one  (not  being  a  widow  or  widower,  who  are 
supposed  emancipated),  without  the  consent  of  the 
father,  or,  if  he  be  not  living,  of  the  mother  or 
^ardians,  shall  be  absolutely  void. 

This  statute,  and  a  subsequent  statute,  (the  3  Geo.  4, 

(a)  Edict  Polit.  Ord.  Holl.  1580,  art.  3  and  13.     Voet,  lib.  23,  tit  2,  de 
RatuNupt.  n.  11,  12. 

(b)  Voct,  ib.  n.  13.  (c)  lb. 
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c.  75),  were  repealed  by  the  4  Geo.  4,  c.  76.  The 
latter  is  now  the  existing  Marriage  Act  of  England. 
The  great  distinction  which  exists  between  these  two 
statutes  is,  that  the  latter  reverts  to  the  old  prin- 
ciple of  punishing  clandestine  marriages  by  loss  of  pro- 
perty, &c.,  but  does  not  violently  make  void  a  con- 
tract actually  entered  into.  It  therefore  abounds  in 
provisions  for  securing  an  assurance  before  marriage 
that  the  parties  are  of  proper  age,  and  have  proper  con- 
sent, and  with  punishments  where  such  provisions  are 
broken  through  ;  but  these  irregularities  are  not  allowed 
to  avoid  the  marriage  when  solemnized,  (a)  By  Sec.  14, 
a  person  applying  for  a  licence  to  marry,  where  either 
of  the  parties,  not  being  a  widower  or  widow,  shall  be 
under  the  age  of  twenty-one  years,  shall  swear  that  the 
consent  of  the  person  or  persons  whose  consent  to  such 
marriage  is  required  by  the  act,  has  been  obtained 
thereto,  or  that  there  is  no  such  person  or  persons.  And 
by  Sec.  16,  the  father,  if  living,  or  if  the  father  shall  be 
dead,  the  guardian  or  guardians  lawfully  appointed,  or 
one  of  them,  and  in  case  there  shall  be  none  such,  then 
the  mother,  if  unmarried,  and  if  there  shall  be  no 
mother  unmarried,  then  the  guardian  or  guardians  ap- 
pointed by  the  Court  of  Chancery,  or  one  of  them,  shall 
have  authority  to  consent  to  the  marriage, 

The  statute  does  not  extend  to  the  British  colonies, 
or  to  Scotland  or  Ireland.  In  the  latter  kingdom  the 
consent  of  the  parents  was  not  by  the  common  law  ne- 
cessary to  render  the  marriage  valid.  The  Irish  statute, 
9  Geo.  2,  c.  11,  enacts  that  all  marriages  and  matrimo- 
nial contracts,  where  either  of  the  parties  is  under  the 
age  of  twenty-one  years,  had  without  the  consent  of  the 
father  (if  living),  in  writing  under  his  hand  first  had,  or  (if 
dead)  of  the  guardian,  obtained  in  the  same  manner,  or 
of  the  lord  chancellor,  in  case  no  guardian  be  appointed, 

(a)  Rex  V.  Inhabitants  of  Birmingham,  8  Bar.  and  Ores.  29. 
VOL.  I.  L 
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shall  be  void  to  all  intents,  and  shall  not  be  deemed  as 
marriages  or  contracts  by  any  spiritual  court,  if  either 
of  the  parties  be  entitled  to  any  real  estate  of  the  value 
of  £100.  per  annum,  or  to  any  personal  estate  of  the 
value  of  £500.,  or  if  the  father  or  mother  of  the  party 
so  marrying  under  age  be  in  possession  of  a  real  estate 
of  the  value  of  £100.  per  annum,  or  of  any  personal 
estate  of  the  value  of  £2000.  And  by  Sec.  2,  it  shall  be 
lawful  for  the  father  or  guardian  of  any  person  who 
shall  marry,  or  be  contracted  in  marriage,  when  under 
the  sjge  of  twenty-one  years,  or  if  there  be  no  father  or 
guardian,  for  any  person  to  be  appointed  by  the  loni 
chancellor,  to  commence  a  suit  in  the  proper  ecclesi- 
astical court  to  disannul  such  marriage,  &c.,  which  suit 
shall  be  prosecuted  with  effect ;  and  if  it  appears  in  such 
suit,  by  proper  proof,  that  either  of  the  parties  was,  at 
the  time  of  such  marriage,  &c. ,  under  the  age  of  twenty- 
one  years,  such  marriage  shall  be  adjudged  by  such 
court  to  be  void.  But  by  Sec.  3,  if  no  such  suit  be 
conunenced  within  one  year  after,  8uch  marriage  or 
contract  shall,  from  the  expiration  of  such  year,  be  good 
to  all  intents  and  purposes. 

The  consent  of  the  parent  given  subsequently  to  the 
marriage  will,  by  the  law  of  Holland,  render  the  mar- 
riage valid,  ab  initio;  although  by  the  Edict  of 
Charles  the  Fifth,  4th  October,  1540,  Art.  17,  a  husband 
or  wife,  who  has  prevailed  on  the  minor  to  marry  with- 
out the  latter  having  previously  obtained  the  consent  of 
his  or  her  parent  or  guardian,  can  derive  no  benefit  from 
that  minor's  property,  (a) 

Cognatioy  consanguinity,  or  relationship  by  blood, 
and  affimtasj  affinity  or  relationship  by  marriage,  con- 
stitute impediments  to  a  lawful  marriage.  Marriages 
between  parties  related  by  blood  or  by  affinity,  in  the 


(a)  Voety  lib.  23,  tit.  2,  n.  19.     Groenewegen,  Cod.  lib.  5,  tit.  4,  1.  8. 
Math.  Panem.3,  n.  17, 18. 
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direct,  ascending,  or  descending  line,  in  mfinitum^  are 
prohibited  by  the  civil  and  canon  law.  (a)  This  pro- 
hibition prevents  thsiJ;  confusion  of  civil  duties,  which 
would  be  the  necessary  result  of  such  marriages.  The 
codes  of  Europe  concur  in  this  prohibition. 

In  the  collateral  line,  the  prohibition  is  confined  to 
those  who  stand  in  certain  degrees  of  consanguinity  or 
affinity  to  each  other. 

In  the  computation  of  these  degrees  there  is  a 
difference  between  the  civil  and  canon  law.  Thus 
those  who,  according  to  the  civil  law,  are  in  the  first 
degree,  are  placed  by  the  canon  law  in  the  second 
degree ;  and  those  who  are  placed  by  the  civil  law  in 
the  second  degree,  are  by  the  canon  law  placed  in  the 
fourth  degree. 

The  degrees  prohibited  by  the  Levitical  law  are  all 
within  the  fourth  degree  of  consanguinity,  according  to 
the  computation  of  the  civil  law ;  all  collaterals,  there- 
fore, in  that  degree,  or  beyond  it,  may  marry.  First 
cousins  are  in  the  fourth  degree  by  the  civil  law,  and 
therefore  may  marry.  Nephew  and  great-aunt,  or 
niece  and  great-uncle,  are  also  in  the  fourth  degree, 
and  may  intermarry;  and  though  a  man  may  not 
marry  his  grandmother,  it  is  certainly  true  that  he  may 
marry  her  sister.  All  these  fourth  degrees  in  the  civil 
law  are  second  degrees  in  the  canon  law.   (b) 

By  the  civil  law,  persons  in  the  fourth  degree  might 
intermarry  with  each  other.  Such  is  the  law  of  Eng- 
land,  Scotland,  Ireland,  and  the  colonies. 

But  by  the  canon  law,  which  was  adopted  in  Spain 
and  in  France,  the  intermarriage  of  those  related  to 
each  other  in  the  fourth  degree  was  prohibited.  In 
respect  of  this  prohibition  dispensations  could  be  obtained. 

(oD  Dig.  lib.  23,  tit.  2, 1.  53,  lib.  38,  tit.lO,  1. 4,  §  7.  Potbiex,  Traits  du 
Maviage,  part.  3,  o.  3,  n.  160, 1.  Gibs.  Cod.  497.  Leviticus,  zviii.  Harrison 
▼.  Dr.  Biirw^  2  Ventris,  18.    Vaughan's  Rep.   924. 

(b)  €Hw.  Cod.  498.    See  Blackstone's  Descents,  163. 

l2 
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According  to  the  present  law  of  France,  (a)  marriage 
is  prohibited  in  the  direct  line  between  ancestors  and 
their  descendants,  to  the  remotest  degree,  whether  le- 
gitimate or  illegitimate,  as  also  between  those  related 
by  marriage  in  the  same  degree. 

In  the  collateral  line  marriage  is  prohibited  between 
brothers  and  sisters,  whether  legitimate  or  illegitimate, 
as  also  between  those  related  by  marriage  in  the  same 
degree,  (b) 

Marriage  is  prohibited  between  uncle  and  niece,  aunt 
and  nephew,  (c) 

The  king  may,  nevertheless,  on  serious  grounds  of 
expediency,  dispense  with  the  prohibitions  specified  in 
Art.  163.  (rf) 

In  several  of  the  United  States,  marriages  within  the 
Levitical  degrees  are  made  void  by  statute.  In  New 
York,  until  1830,  there  was  no  statute  defining  the  for- 
bidden degrees.  It  was  decided  that  marriages  between 
brothers  and  sisters  in  the  collateral  line  were  equally, 
with  those  between  persons  in  the  lineal  line  of  consan- 
guinity, unlawful  and  void,  as  being  plainly  repugnant 
to  the  first  principles  of  society,  and  the  moral  sense  of 
the  civilized  world,  (e) 

By  the  New  York  revised  Statutes  a  marriage  be- 
tween relatives  in  the  ascending  and  descending  lines, 
and  between  brothers  and  sisters  of  the  half  as  well 
as  of  the  whole  blood,  is  now  declared  to  be  incestuous 
and  void.  Such  incestuous  marriages,  and  also  adul- 
tery and  fornication  committed  by  such  relatives  with 
each  other,  are  made  indictable  offences,  and  punishable 
by  imprisonment  in  a  state  prison  for  a  term  not  ex- 
ceeding ten  years,  (^f) 

In  Louisiana,  marriages  are  prohibited  among  col- 
lateral relations,  not  only  between  brother  and  sister, 

(a)  Art.  161.  (6)  Art.  162.  (c)  Art.  163.  (rf)  Art.  164. 

(e)  Wightman  v.  Wightman,  4  Johns.  Ch.  Rep.  343.     2  Kent's  Comm. 
on  American  Law,  p.  83.  (/)  Vol.  2,  p.  139>  $  3. 
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but  between  the  uncle  and  the  niece,  and  the  aunt  and 
the  nephew,  (a) 

It  should  be  observed,  that  with  respect  to  affinity,  the 
civil  and  canon  law  concur  in  regarding  the  kindred  of 
the  husband  as  not  being  of  affinity  to  the  kindred  of 
the  wife,  and  the  kindred  of  the  wife  as  not  being  of 
affinity  to  the  kindred  of  the  husband.  Hence,  the 
husband's  brother  may  lawfully  marry  his  brother's 
wife's  sister ;  the  husband's  son  (by  a  first  wife)  may 
marry  his  father's  (second)  wife's  daughter  (by  a  former 
husband)  ;  a  son  (by  a  first  marriage)  may  marry  his 
father's  (second)  wife's  sister.  And,  although  a  man 
may  not  marry  his  brother's  widow  (she  being  by 
affinity  his  sister),  he  may  marry  the  widow  of  his 
former  wife's  brother  ;  for  although  a  wife's  brother  is 
brother  by  affinity  to  a  husband,  yet  the  affinity  does 
not  extend  to  his  wife,  (b) 

The  consanguinity  or  affinity  is  not  the  less  an  im- 
pediment because  the  kindred  are  illegitimate,  (c) 
''  Nee  intererit  quod  ad  consanguinitatem  vel  affinitatem 
contrahendam  ex  justis  nuptiis  aliqui  an  ex  damnato 
coitu  invicem  copulati  fuerint."  (d) 

''  Cognati  sunt  qui  a  communi  stipite  descendunt, 
sive  ex  justis  nuptiis  ea  cognatio  sit,  sive  ex  illegitimo 
coitu." 

The  Civil  law  prohibited  the  marriage  of  the  adul- 
terer and  adulteress,  (e) 

It  was  followed  also  by  the  law  of  Holland,  which 
adopted  the  same  prohibition,  (^f) 

In  France  it  was  not  void,  unless  the  adulterous  inter- 

(a)  Civil  Code  of  Louisiana,  Art.  97. 
(5)  Dig.  lib.  23,  tit.  2, 1.  34.    Voet,  ad  Reund.  tit.  n.  36. 
(c)  Voet,  lib.  23,  tit.  2,  n.  35.     1  Hagg.  Cons.  Rep.  352, 393. 
(J)  Inst.  Jur.  Can.  Ub.  2,  tit.  13.    Dig.  lib.  23,  tit.  2,  §  54. 
(«)  Dig.  lib.  48,  ad  Leg.  Jul.  de  Adult.  1.  40. 

(/)  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  27.       Bynk.  Que.  Jur.  Priv. 
1. 2,  c.  10. 
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course  had  been  preceded  or  followed  by  a  promise  of 
future  marriage,  {a) 

By  the  Code  Civil,  if  a  divorce  had  been  decreed  on 
the  ground  of  adultery,  the  guilty  party  was  not  per- 
mitted to  marry  with  his  or  her  accomplice.  (6) 

But  by  the  law  of  France,  8th  May,  1816,  the  right 
of  divorce  was  abolished,  and  it  was  declared  that  all 
demands  and  suits  then  existing  under  the  Code  Civil, 
were  converted  into  demands  and  suits  for  separation  of 
person,  and  all  judgments  and  sentences  remaining  un- 
executed by  reason  of  the  non-pronouncing  of  divorce 
by  the  civil  officer,  conformably  to  Arts.  227,  264,  265, 
and  266,  of  the  Civil  Code,  are  restricted  in  their  effects 
to  those  of  separation  merely. 

All  steps  taken  to  eflTect  divorce  by  mutual  consent 
are  void  ;  and  judgments  or  sentences  rendered  in  such 
case,  and  not  followed  by  the  pronouncing  of  divorce, 
are  to  be  considered  as  not  having  been  given,  in  the 
same  manner  as  in  Art.  294. 

A  second  marriage,  whilst  the  former  husband  or  wife 
is  living,  is  ipso  facto  null  and  void.  "  Duas  uxores 
eodem  tempore  habere  non  licet,"  is  a  rule  of  the  civil 
law,  (ft)  which  has  been  adopted  and  enforced  by  the  codes 
of  all  civilized  countries,  (c)  If  the  husband  or  wife  had 
been  captive,  and  had  continued  in  captivity  for  five 
years,  the  civil  law  legalized  a  second  marriage.  *  *  Sin 
autem  in  incerto  est,  an  vivus  apud  hostes  teneatur,  vel 
morte  prseventus,  tunc  si  quinquennium  k  tempore  cap- 
tivitatis  excesserit,  licentiam  habet  mulier  ad  alias  mi- 
grare  nuptias:  ita  tamen,  ut  bona  gratia  dissolutum 
videatur  pristinum  matrimonium,  et  unusquisque  suum 
jus  habeat  imminutum.  Eodem  jure  et  in  marito  in 
civitate  degente  et  uxore  captiva  observando."  {d) 

(a)  Pothier,  Traits  du  Mar.  part.  3,  c.  3.  art.  7.  (6)  Art.  298. 

(c)  Inst.  lib.  1,  tit.  10.    Cod«  Giyil,  art.  14/. 
id)  Dig.  Ub.  24,  tit.  2, 1.  0. 
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The  edict  of  the  States  General,  18th  March,  1566, 
ordains  that  if  an  entire  interval  of  five  years  has  elapsed, 
and  the  wife  has  received  no  intelligence,  and  there  is 
no  evidence  of  her  husband  being  alive,  the  court  may 
thereupon  take  cognizance  of  this  case,  and  by  it's  de- 
cree, permit  her  again  to  marry,  (a) 

The  law  of  England  has  made  this  offence  a  felony, 
punishable  by  transportation.  It  exempts  from  punish- 
ment the  party  whose  husband  or  wife  has  been  con- 
tinually beyond  the  seas,  or  in  Ireland,  or  in  any  other 
detached  part  of  the  empire,  for  the  space  of  seven 
years,  whether  the  party  in  England  have  notice  that 
the  other  is  living  or  not ;  and  also  the  husband  or  wife, 
who  shall  absent  him  or  herself,  the  one  from  the  other, 
by  the  space  of  seven  years  together,  in  any  parts 
within  his  Majesty's  dominions  (that  is  to  say,  within 
England,  Wales,  or  Scotland),  the  one  of  them  not 
knowing  the  other  to  be  living  within  that  time.  But 
notwithstanding  these  circumstances  of  excuse,  it  does 
not  confer  any  validity  on  the  second  marriage,  (b) 

A  marriage  may  be  contracted  in  good  faith,  and  in 
ignorance  of  the  existence  of  those  facts  which  consti- 
tuted a  legal  impediment  to  the  intermarriage.  Such  a 
marriage  is  described  by  jurists  as  ^^  matrimonium  pu- 
tativum,  id  est,  quod  bona  fide  et  solemniter  saltern 
opinione  conjugis  unius  justa  contractum  inter  personas 
vetitas  jungi."  (c) 

Three  circumstances  must  concur  to  constitute  this 
species  of  marriage: — 1st,  There  must  be  bona  fides. 

(a)  Ecbt-reglement  van  Staten  Generaal,  18  Martii,  1656,  art.  90,  yol.  2, 
Flacit.  HoU.  p.  2446.  Edict  18  Martii,  1666,  art.  16,  vol.  3,  Placit.  HolL 
p.  594.  VanLeeaweii,Ceii8.  For.part  1,  lib.  1,  c.  15,  n.  12.  Berlich.  Con. 
Piact.  part  4,  con.  28,  n.  35,  et  seq.  Menoch.  de  Arbitrar.  Judic.  lib.  2, 
caa.  420,  n,  1 18,  et  seq.  Gisb.  Voet.  Politic.  Eccles.  part  1,  lib.  5,  tr.  1,  sect.  3, 
c.  4,  qu«8t.  5.  Van  Alphens  Papegay,  1  Deel.  I,  Hoofostnk  van  Rauwatie, 
het  seste  Verbaal,  p.  60,  61.  Carpz.  Def.  Cons.  lib.  2,  tit.  11,  def.  192. 
Bexa,  de  Divort  per  Desert,  H.  Bronwer,  de  Jure  Con.  lib.  2,  c.  18,  n.  12. 
J.  Benst,  de  Matrim.  c.  27»  et  seq.    B.  Monner,  de  Matrim.  c.  8. 

(6)  1  Jac.  1,  c  2.    35  Geo.  3,  c.  67.  (c)  Hertius,  de  Matrim.  Putat. 
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It  follows  that  the  parties,  or  one  of  them,  must  have 
been  ignorant  of  the  impediment,  not  only  at  the  time  of 
the  marriage,  but  must  also  have  continued  ignorant  of  it 
during  his  or  her  life  ;  because,  if  he  became  aware  of 
it,  he  was  bound  to  separate  himself  from  his  wife.  2ndly, 
The  marriage  must  be  duly  solemnized.  3rdly,  The 
marriage  must  have  been  considered  lawful  in  the  esti- 
mation of  the  parties,  or  of  that  party  who  allies  the 
bona  fides.  The  party  cannot  insist  on  the  excase,if  he  has 
neglected  the  ordinary  means  of  ascertaining  its  validity. 

A  marriage  in  which  these  three  circumstances  concur, 
although  null  and  void,  will  have  the  effect  of  entitling 
the  wife,  if  she  be  in  good  faith,  to  enforce  the  rights 
of  property,  which  would  have  been  competent  to  her  if 
the  marriage  had  been  valid,  and  of  rendering  the 
children  of  such  a  marriage  legitimate. 

This  species  of  marriage  was  not  recc^ised  by  the 
civil  law.     It  was  introduced  by  the  canon  law. 

It  is  unknown  to  the  law  of  England,  Ireland,  or 
Holland.  It  was  admitted  in  France,  Spain,  and 
Germany,  (a) 

The  Code  Civil  has  also  adopted  it.  (6) 

In  1811  a  question  arose  in  the  Court  of  Session  in 
Scotland,  on  a  marriage  of  this  description.  A  woman 
privately  married  to  one  man,  during  his  life  married 
another,  who  was  ignorant  of  the  first  marriage ;  the 
question  was,  whether  a  child  of  the  second  marriage 
was  legitimate,  on  account  of  the  bona  fides  of  the 
father.  The  opinions  of  the  judges  were  equally 
divided,  (c) 

(a)  Gails  Obs.  lib.  I,  Obs.  112,  n.  12.  Peres,  Cod.  de  Xatnr.  lib.  5, 
tit  27»  n.  11.  Brouwer,  de  Jure  Connub.  lib.  2»  c  5,  n.  32.  Voet,  lib.  25, 
tit  7,  de  Concubiois,  n.  8,  and  lib.  23,  tit.  4,  de  Ritu  Nap.  Denisart,  tit. 
Bonne  Foi.  Potluer,  Traite  du  Manage,  part  5,  c  2,  art  4.  Christin. 
vol.  3,  Decis.  129.     Gomez,  ad  L  80. 

(6)  Art.  201,  202.     ToiiUier,  torn.  1,  p.  543. 

(r)  See  Report  of  a  case  of  L^timacy  under  a  Putative  Marriage,  &c 
R.  Ball,  Esq.,  Edinburgh. 
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SECTION  IL 

THE    MARRIAGE    CONTRACT. 

Solemnities  essential  to  its  validity. — ^According  to  the  civil  law. — In  Eng- 
land according  to  the  present  Marriage  Act. — Before  the  Marriage  Act  of 
1753. — Marriages  in  the  British  colonies. — In  ambassadors'  chapels. — 
Factories. — In  countries  occupied  by  a  hostile  army. — Ireland. — Isle  of 
.Man. — Scotland. — British  Guiana,  Ceylon,  and  the  Cape. — Former  law  of 
France. — ^Lower  Canada. — St.  Lucia. — Code  Civil. — Mauritius. — Mar- 
riages void  and  voidable. — ^When  the  right  of  annulling  void  marriages 
ceases. 

As  MARRIAGE  is  R  clvll  contract,  its  validity  depends 
on  its  having  been  celebrated  in  the  manner,  and  with 
the  formalities  which  the  law  requires. 

The  rites  and  ceremonies  (a)  observed  at  a  Roman 
marriage  were  not  deemed  essential  to  its  validity. 
"  Si  vicinis,  vel  aliis  scientibus,  uxorem  liberorum  pro- 
creandorum  causa  domi  habuisti,  et  ex  eo  matrimonio 
filia  suscepta  est :  quamvis  neque  nuptiales  tabulae, 
neque  ad  natam  filiam  pertinentes,  factae  sunt,  non  ideo 
minims  Veritas  matrimonii  aut  susceptee  filise  suam  habet 
potestatem."  (b) 

"  Si  donationum  ante  nuptias,  vel  dotis  instrumenta 
defuerint,  pompa  etiam  aliaque  nuptiarum  celebritas 
Ofliittatur:  nuUus  existimet  ob  id  deesse  rect^  alias 
inito  matrimonio  firmitatem,  vel  ex  eo  natis  liberis  jura 
posse  legitimorum  auferri ;  inter  pares  honestate  per- 
sonas  nulla  lege  impediente  consortium,  quod  ipsorum 
consensu  atque  amicorum  fide  firmatur."  (c) 

The  marriage  might  be  contracted  even  without  the 
actual  presence  of  the*  husband,  if  the  wife  were  taken 
to  his  house.     "  Mulierem  absenti  per  literas  ejus,  vel 

(a)  Brissonius  de  Ritu  Nuptiarum.  (b)  Cod.  lib.  5.  tit.  4, 1. 9. 

(c)  lb.  1.  23. 
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per  nuncium  posse  nubere  placet,  si  in  domum  ejus 
deduceretur;  earn  ver6,  quae  abesset,  ex  Uteris  vel  nuncio 
[suo]  duci  k  marito  non  posse  :  deductione  enim  opus 
esse  in  mariti,  non  in  uxoris  domum ;  quasi  in  domi- 
cilium  matrimonii."  (a) 

*^  Denique  Cinna  scribit :  Eum  qui  absentem  accepit 
uxorem,  et  deinde  rediens  h,  coena  juxta  Tiberim  pe- 
risset,  ab  uxore  lugendum,  responsum  est.  L.  5,  Ulp. 
lib.  36,  ad  Sab."  (b) 

The  ancient  canon  law  of  Europe  reverenced  mar- 
riage as  a  sacrament,  yet  it  still  so  far  respected  its 
natural  and  civil  origin,  as  to  consider  that  where  the 
natural  and  civil  contract  was  formed,  it  had  the  full 
essence  of  matrimony  without  the  intervention  of  the 
priest.  At  the  twenty-fourth  session  of  the  Council  of 
Trent,  the  intervention  of  a  priest  was  required  by  the 
church  of  Rome,  as  positively  essential  to  the  validity 
of  marriage. 

The  decrees  of  this  council  were  not  admitted  as  of 
authority  either  in  England  or  in  some  other  states  of 
Europe  ;  but  the  ancient  canon  law  formed  the  basis  of 
their  matrimonial  law.  (c) 

In  England,  the  Marriage  Act  of  1753,  26  Geo.  2, 
c.  33,  established  a  public  and  regular  form  of  marriage, 
and  made  certain  religious  rites  essential  to  its  validity. 
That  act  has  been  repealed  by  the  4th  Geo.  4,  c.  76,  (d} 
which  has  re-enacted  its  provisions  with  some  modifi- 
cations. The  latter  statute  forms  the  present  matri- 
monial law  of  England. 

It  requires  that  all  banns  of  matrimony  should  be 
published  in  the  parish  church,  or  in  some  public  chapel 
of  the  parish  or  chapelry,  wherein  the  persons  to  be 
married  dwell,  according  to  the  form  prescribed  by  the 
rubric  prefixed  to  the  office  of  matrimony  in  the  Book 

(a)  Dig.  lib.  23,  tit.  2, 1.  5.  (fi)  lb.  1.  3. 

(e)  Dalrympfe  ▼«  Dalrymple,  per  Lord  Stowell,  2  Hagg.  Cons.  Rep.  64. 

(dy  Further  amended  by  5  Geo.  4,  c>  32. 
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of  Common  Prayer,  upon  three  Sundays  preceding  the 
solemnization  of  marriage,  during  the  time  of  morning 
service,  or  of  evening  service  (if  there  should  be  no 
morning  service),  immediately  after  the  second  lesson. 
If  the  persons  dwell  in  diflTerent  parishes,  the  banns  are, 
in  like  manner,  to  be  published  in  the  church  or  chapel 
of  the  parish,  or  chapelry,  wherein  each  of  the  persons 
dwell ;  and  all  other  the  rules  prescribed  by  the  said 
rubric,  concerning  the  publication  of  banns,  and  the 
solemnization  of  matrimony,  and  not  by  the  act  altered, 
are  to  be  duly  observed ;  and  in  all  cases  where  banns 
have  been  published,  the  marriage  shall  be  solemnized 
in  one  of  the  parish  churches,  or  chapels,  where  such 
banns  have  been  published,  and  in  no  other  place,  (a) 

Ministers  who,  after  publication  of  banns,  solemnize 
the  marriage  of  a  minor,  without  the  consent  of  parents, 
are  not  punishable  by  ecclesiastical  censures,  unless  they 
shall  have  had  notice  of  dissent ;  and  where  dissent  is 
publicly  declared,  the  banns  are  void,  (b) 

A  republication  of  the  banns  is  required,  and  in  mar- 
riages by  licence,  a  new  licence  must  be  granted  in  case 
the  marriage  is  not  solemnized  within  three  months 
after  a  complete  publication,  or  after  the  grant  of  the 
licence,  (c) 

It  is  expressly  enacted,  that  if  any  persons  shall 
knowingly  and  wilftiUy  intermarry  in  any  other  place 
than  a  church,  or  such  public  chapel  wherein  banns 
may  be  lawfully  published,  unless  by  special  licence,  or 
shall  knowingly  and  wilfully  intermarry  without  due 
publication  of  banns,  or  licence  from  a  person  or  persons 
having  authority  to .  grant  the  same,  first  had  and  ob- 
tained, or  shall  knowingly  and  wilftilly  consent  to  or 
acquiesce  in  the  solemnization  of  such  marriage  by  any 
person  not  being  in  holy  orders,  the  marriages  of  such 

(a)  Sect.  a.  (b)  Sect.  8.  Xe)  Sect.  9>  10. 
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persons  shall  be  null  and  void,  to  all  intents  and  pur- 
poses whatsoever,  (a) 

It  has  been  decided  that  a  marriage  by  banns  where, 
by  the  consent  of  both  parties,  one  of  the  christian  names 
of  the  man  (a  minor,)  was  omitted  for  the  purpose  of 
concealment  was  null  and  void,  {b) 

But  it  must  be  contracted  by  both  parties  with  a 
knowledge  that  no  due  publication  has  taken  place. 
And  therefore  where  the  intended  husband  procured 
the  banns  to  be  published  in  a  christian  and  surname 
which  the  woman  had  never  borne,  but  she  did  not 
know  that  fact  until  after  the  solemnization  of  the  mar- 
riage, it  was  held  that  the  marriage  was  valid,  (c) 

The  Marriage  Act  of  1753,  and  the  present  Marriage 
Act,  being  confined  to  England  and  Wales,  the  mar- 
riage law  of  the  British  colonies  is  that  which  either 
prevailed  in  England  before  the  passing  of  the  act  in 
1753,  or  which  has  been  established  by  their  own  muni- 
cipal laws. 

An  opinion  has  been  entertained  that  before  the 
passing  of  the  Marriage  Act  no  religious  ceremony  was 
required  by  the  law  of  England  to  render  a  marriage 
valid.  This  opinion  has  been  combatted,  and  in  the 
late  edition  of  Mr.  Roper's  Treatise  on  the  Law  of  Hus- 
band and  Wife,  it  is  with  great  force  insisted,  on  the 
authority  of  judicial  decisions  and  text  writers,  that 
the  intervention  of  a  minister  at  the  celebration  of  the 
marriage,  was  deemed  essential  to  its  validity,  (rf) 

The  marriages  which  during  the  Commonwealth  were 
celebrated  by  justices  of  the  peace,  were  deemed  by  the 
legislature  to  be  invalid;  and  on  the  restoration  of 
Charles  the  Second,  the  act,  12  Car.  2,  c.  33,  confirmed 

(a)  Sect.  22.  (b)  Wiltshire  v.  Prince,  3  Hagg.  Eccl.  Rep.  p.  332. 

(c)  Rex  y.  Inhabitants  of  Wroxton,  4  Bar.  and  Adolph.  p.  640. 

(d)  Roper's  "  Husband  and  Wife/'  Jacob's  edition,  vol.  2,  p.  445.     See 
Fielding's  Case,  State  Trials,  8  vo  edition,  voL  14,  p,  1331. 
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by   13  Car.  2,  c.  11,  was  passed  for  the  purpose   of 
giving  them  validity,  (a) 

In  the  reign  of  William  the  Third  certain  duties  were 
made  payable  on  marriages.  In  order  to  prevent  the 
evasion  of  them  by  persons  marrying  otherwise  than 
according  to  the  law  of  England,  it  was  enacted  by  the 
statute,  6  &  7|Wm.  3,  c.  6,  (b)  that  all  persons  commonly 
called  Quakers,  or  reputed  such,  and  all  Papists,  or 
reputed  papists,  whether  they  were  popish  recusant 
convicts  or  not,  and  all  Jews,  or  any  other  persons  who 
should  cohabit  and  live  together  as  man  and  wife,  should 
pay  the  duties. 

To  prevent,  however,  such  marriages  from  deriving 
any  efficacy  by  means  of  this  legislative  recognition,  it 
was  expressly  enacted  that  nothing  in  the  act  contained 
should  be  construed  to  make  good  or  effectual  in  law 
any  such  marriage,  or  pretended  marriage ;  but  that 
they  should  be  of  the  same  force  and  virtue,  and  no 
other,  as  they  would  have  been  if  the  act  had  never 
been  made. 

Another  part  of  this  statute,  (c)  and  the  statutes  7  &  8 
Wm.  3,  c.  35,  and  10  Anne,  c.  19,  sec.  176,  imposed 
penalties  on  clergymen  celebrating  marriages  without 
banns  or  licences.  As  the  objects  of  these  acts  were  the 
collection  of  a  revenue,  and  the  prevention  of  clandes- 
tine marriages,  it  may  be  inferred  that  the  penalties 
would  have  been  imposed,  not  on  clergymen  alone,  but 
on  all  other  persons,  if  legal  marriages  could  have 
taken  place  otherwise  than  by  the  ministration  of  a 
clergyman. 

The  opinion  that  this  was  an  essential  part  of  the 
marriage  may  be  also  collected  from  statutes  of  a  more 
recent  date. 

In  the  act  passed  in  1817,  for  regulating  the  celebra- 


(a)  State  Trials,  Svo  edition,  vol.  20,  p.  551. 
(6)  Sect.  63.  (c)  Sect.  53. 
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tion  of  marriages  in  Newfoundland,  (a)  after  reciting  that 
a  doubt  existed  whether  the  law  of  England^  requiring 
religious  ceremonies  in  the  celebration  of  marriage,  to 
be  performed  by  persons  in  holy  orders,  for  the  perfect 
validity  of  the  marriage  contract,  was  in  force  in  New- 
foundland ;  and  by  reason  of  this  doubt,  marriages  had 
been  of  late  celebrated  in  Newfoundland  by  persons  not 
in  holy  orders ;  and  that  great  inconvenience  and  irre- 
gularities might  arise  if  these  doubts  should  continue  to 
prevail,  it  enacts,  that  after  the  1st  day  of  January  in 
the  year  1818,  all  marriages  had  in  Newfoundland  shall 
be  celebrated  by  persons  in  holy  orders ;  and  all  mar- 
riages which  shall  be  contracted  or  celebrated  in  New- 
foundland  contrary  to  the  act,  after  the  1st  day  of 
January  in  the  year  1818,  shall  be  and  are  thereby 
declared  to  be  null  and  void.  It  provides  that  the  act 
should  not  extend  to  any  marriages  that  may  be  had 
under  circumstances  of  peculiar  and  extreme  difficulty 
in  procuring  a  person  in  holy  orders  to  perform  the 
celebration,  and  in  which  the  law  might  on  that  account 
otherwise  determine  on  the  validity  of  such  marriages  : 
It  requires,  that  in  all  such  cases  the  circumstance 
of  the  case  and  the  actual  contract  of  marriage  should 
be  certified  on  the  oath  of  the  parties,  before  the  magis- 
trate nearest  to  the  usual  residence  of  the  parties,  or 
either  of  them,  or  before  some  other  person  duly  au- 
thorized by  the  governor  or  officer  administering  the 
government  at  Newfoundland^  to  administer  such  oath. 

It  is  also  provided  that  the  act  should  not  extend  to 
marris^es  had  before  the  1st  of  January,  1818. 

The  preceding  statute  was  repealed  by  the  6  Geo.  4, 
c.  68,  which  was  to  be  in  operation  for  five  years,  but 
has  since  been  continued  by  the  10  Geo.  4,  c.  17,  and 
2  and  3  Wm.  4,  c.  78*  It  enacts  that  all  marric^es 
which  may  hereafter  be  had  in  Newfoundland  shall  be 

(a)  57  Geo.  3,  c.  6J,§1. 
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cdebrated  by  persons  in  holy  orders,  except  in  the  cases 
therein  specially  excepted,  (a)  Those  cases  were  founded 
on  the  want  of  internal  communication  between  the 
different  parts  of  the  island.  The  secretary  of  state,  the 
governor,  or  acting  governor  of  the  colony  is  empowered 
to  grant  licences  to  celebrate  marriages  within  the  said 
colony,  or  its  dependencies,  to  any  person  or  persons 
who  shall  employ  themselves  or  himself  solely  in  the 
duties  of  a  teacher  or  preacher  of  religion  in  the  said 
colony,  and  who  shall  not  follow  or  engage  in  any  trade 
or  business,  or  other  profession,  occupation,  or  employ* 
ment,  for  their  or  his  livelihood,  except  that  of  a  school- 
master. The  persons  to  whom  such  licence  is  granted 
are  empowered  to  celebrate  marriages  in  the  cases 
before  referred  to,  and  if  they  celebrate  marriage  where 
sach  cases  do  not  exist,  they  incur  a  penalty,  but  the 
marriage  is  valid.  The  marriage  must  also  be  cele- 
brated  in  the  presence  of  two  witnesses,  under  a  penalty, 
but  the  want  of  such  witnesses  does  not  invalidate  the 
marriage. 

It  had  for  many  years  been  the  custom  at  Madras^  in 
the  case  of  marriages  between  Europeans^  to  require 
and  obtain  the  previous  permission  of  the  governor, 
signified  in  writing  to  the  officiating  clergyman  of  the 
settlement,  and  this  custom  had  been  strictly  adhered 
to.  ^Yvfo  British  subjects,  and  protestants,  resident  there, 
having  failed  in  their  application  to  the  governor  of  that 
settlement  for  his  licence,  were  married  without  such 
licence,  by  a  Portuguese  Roman  Catholic  priest,  and 
the  marriage  ceremony  between  the  parties  was  read 
and  performed  according  to  the  Roman  Catholic  form. 
It  was  held  that  this  marriage,  followed  by  cohabitation, 
was  valid.  (6) 

If  the  law  of  England,  before  the  Marriage  Act,  re- 

(a)  Sect.  2. 

(6)  Lautonr  v.  Teesdale,  8  Taunt.  Rep.  830.    S.  C.  2  Marshall's  Rep.  243. 
Rex  V.  Inhabitants  of  Brampton,  10  East,  282. 
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quired  that  the  religious  ceremony  should  be  performed 
by  a  minister  in  holy  orders,  a  minister  of  the  church 
of  Scotland  would  not  answer  that  description,  but  would 
be  incompetent  to  celebrate  the  marris^e.  In  the  British 
possessions  in  India,  marriages  had  been  celebrated  by 
ministers  of  that  church.  Doubts,  however,  were  enter- 
tained of  the  validity  of  those  marriages,  and  the  act, 
58  Geo.  3,  c.  84,  s.  1,  was  passed,  by  which  it  was 
enacted  that  all  marriages  theretofore  had  and  solemnized, 
or  which  should  be  had  and  solemnized,  within  the  said 
territories  in  India^  before  the  31st  day  of  December, 
then  next  ensuing,  by  ordained  ministers  of  the  church 
of  Scotland  as  by  law  established,  should  be,  and 
should  be  esteemed,  and  taken  to  have  been,  and  to  be, 
of  the  same  and  no  other  force  and  effect,  as  if  such 
marriages  had  been  had  and  solemnized  by  clergymen 
of  the  church  of  England,  according  to  the  rites  and 
ceremonies  of  the  church  of  England;  and  that  from 
and  after  the  said  31st  day  of  December,  then  next 
ensuing,  all  marriages  between  persons,  both  or  one  of 
such  persons  being  members  or  member  of,  or  holding 
communion  with,  the  church  of  Scotland,  and  making 
a  declaration  to  the  effect  therein  mentioned,  which 
maiTiages  shall  be  had  and  solemnized  within  the  British 
territories  in  India,  by  ordained  ministers  of  the  church 
of  Scotland,  as  by  law  established,  and  appointed  by 
the  East  India  Company  to  officiate  as  chaplains  within 
the  said  territories,  should  be,  and  should  be  adjudged, 
esteemed,  and  taken  to  be,  of  the  same  and  no  other 
force  and  effect,  as  if  such  marriages  were  had  and 
solemnized  by  clergymen  of  the  church  of  England, 
according  to  the  rites  and  ceremonies  of  the  church  of 
England ;  the  declaration  in  writing  is  to  be  signed,  in 
duplicate,  stating  that  they,  or  he,  or  she,  as  the  case 
may  be,  are  or  is,  members  or  member  of,  or  holding 
communion  with,  the  church  of  Scotland,  as  by  law 
established . 
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The  early  acts  of  the  legislatures  of  the  British  colo- 
nies afford  additional  proof  of  the  prevalence  of  the 
opinion,  that  the  marriage  must  be  celebrated  by  a 
minister. 

Amongst  the  first  acts  of  the  Jamaica  legislature  is 
that  of  the  33  Car.  2,  c.  18.  (a)  Its  object  was  to  pre- 
vent marriages  for  which  there  had  not  been  the  pre- 
vious authority  of  banns  or  a  licence  granted  by  the 
governor.  It  is  directed  against  ministers  alone,  but 
such  a  restricted  enactment  would  have  been  ineffectual, 
if  marriages  could  have  been  legally  celebrated  by  any 
other  persons.  The  Barbadoes  Acts,  passed  in  1734  and 
1739,  contain  similar  enactments. 

An  act  of  the  Antigua  legislature  contains  a  recital 
"  that  the  late  necessity  of  the  island,  for  want  of  ortho- 
dox ministers  had  been  such,  that  divers  marriages  had 
been  had  and  solemnized,  by  virtue  or  colour  of  certain 
orders  of  the  governor  and  council,  in  some  other  man- 
ner than  had  been  formerly  used  and  accustomed."  (i)  It 
then  enacts  *  *  that  for  the  avoiding  and  preventing  of  all 
doubts  and  questions  touching  the  same,  all  marriages 
theretofore  had  and  solemnized,  or  which  should  there- 
after be  had  and  solemnized,  in  the  island,  by  and  before 
any  justice  of  peace,  or  any  one  of  the  council,  according 
to  the  direction  or  true  intent  of  any  order  of  the  go- 
vernor and  council  for  the  time  being,  or  reputed  order, 
shall  be  adjudged,  esteemed,  and  taken  to  be,  and  to 
have  been,  of  the  same,  and  no  other  force  and  effect, 
as  if  such  marriage  had  been  had  and  solemnized  by  an 
orthodox  minister,  according  to  the  rights  and  ceremo- 
nies established  or  used  in  the  church  or  kingdom  of 
England ;  any  law,  custom,  or  usage  to  the  contrary 
thereof  notwithstanding.'^  (c)  It  further  enacts  "  that  the 
acts  shall  not  extend  to  authorize  or  confirm  any  mar- 

(a)  Sect.  2.  (jb)  24  Car.  2,  1672.  n,  t\,  §  1, 

(c)  Sect.  2. 
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riages  had  or  solemnised  by  any  other  than  an  orthodox 
minister,  after  the  arrival  of  any  such  minister,  as  afore- 
said, he  being  beneficed  in  the  island."  (a) 

By  an  act  of  the  Dominica  legislature  ^^  all  marriage 
ceremonies  theretofore  performed  in  that  island  by  any 
of  his  Majesty's  justices  of  the  peace,  when  no  Protestant 
clergyman  was  to  be  found  to  perform  the  same,  and 
al80  aU  marriages  which  thereafter  should  be  performed 
by  any  of  his  Majesty's  justices  of  the  peace  under  the 
like  circumstances,  are,  and  the  same  are  declared  to 
be  as  lawful  and  valid  in  law,  as  if  performed  by  a 
regular  inducted  clergyman."  (b) 

By  the  law  of  Grenada  (c)  the  marriage,  in  order  to 
be  valid,  must  be  solemnized  "  by  the  rector  of  one 
of  the  cures  in  the  island,  after  due  publication  by 
banns,  according  to  the  rubric  of  the  church  of  England, 
in  the  church  of  the  parish  wherein  the  female  resides, 
or  by  virtue  of  a  licence  granted  by  the  governor  or 
commander-in-chief  for  the  time  being :  And  all  mar- 
riages performed  otherwise,  than  after  due  publication 
of  banns,  or  under  licence,  are  declared  to  be  null 
and  void,  to  all  intents  and  purposes  whatsoever." 
Persons  professing  the  Roman  Catholic  religion  may 
have  the  ceremony  of  their  marriage  performed  by  their 
own  clergy,  according  to  the  rites  of  their  own  church, 
without  incurring  the  penalty  imposed  thereby  on  mar- 
riages without  banns  or  licence  ;  but  it  is  enacted  "  that 
such  marriages  should  be,  and  were  declared  to  be,  of 
no  force  or  effect,  as  to  giving  a  right  of  dower,  inhe- 
ritance, or  any  other  rights  derived  from  a  legal  mar- 
riage ;  but  that  to  entitle  the  parties  to  those  rights, 
they  must  also  conform,  as  other  subjects,  to  the  several 
restrictions  imposed  on  the  celebration  of  matrimony." 

In  Upper  Canada,  by  the  33  Geo,  3,  c.  6,  s.  1,  **  mar- 
riages which  before  the  passing  of  the  act  had  been 

(a)  Sect.  3.  (6)  No.  36,  §  7,  28th  Sept.  1802. 

(c)  No.  101,  §  31,  nth  Dec.  1807. 
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poblicly  contracted  before  any  magistrate  or  command- 
ing oflGicer  of  a  post,  or  adjutant,  or  surgeon  of  a  regi- 
ment, acting  as  chaplain,  or  any  other  person  in  any  public 
office  or  employment,  were  confii^ned,  and  the  parties  who 
had  contracted  such  marriage,  and  the  issue  thereof,  en- 
titled to  all  the  rights  and  benefits,  and  subject  to  all 
the  obligations  arising  from  marriage  and  consanguinity, 
in  as  full  and  ample  a  manner,  as  if  the  said  marriages 
had  respectively  been  solemnized  according  to  law." 
The  act  then  provides,  (a)  "  that  until  therer  should  be 
five  parsons  or  ministers  of  the  church  of  England, 
severally  incumbent  or  doing  duty  on  and  in  their  re- 
spective parishes,  in  any  one  district  within  the  province, 
parties,  when  neither  of  them  lived  within  the  distance 
of  eighteen  miles  of  any  parson  or  minister  of  the  church 
of  England,  might  apply  to  any  neighbouring  justice  of 
the  peace  within  the  district,  and  declare  the  same, 
whereupon  such  justice  should  cause  to  be  affixed,  in 
some  public  place  within  the  township  or  parish  wherein 
the  parties  reside,  or  if  they  should  reside  in  different 
townships  or  parishes,  then  in  the  most  public  place 
within  each  of  the  said  townships  or  parishes,  a  notice 
of  their  intention."  The  marriage  may  then  be  cele- 
brated by  the  justice  of  the  peace,  according  to  the 
form  prescribed  by  the  church  of  England.  The  act 
having  pointed  out  the  manner  in  which  the  arrival 
of  the  requisite  number  of  ministers  shall  be  made 
known,  enacts  **  that  the  authority  of  the  justices  of 
the  peace  to  marry  shall  then  cease,  and  that  any  mar- 
riage performed  by  them  shall  be  null  and  void  to 
all  intents  and  purposes  whatsoever."  (b) 

Under  this  act  it  is  no  valid  objection  to  the  legality 
of  the  marriage,  that  the  same  was  not  solemnized  in  a 
church  or   chapel  duly  consecrated,  nor  is  any  such 


(a)  Sect.  3.  (b)  Sect.  5. 
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marriage,  on  account  thereof,  to  be  held  or  taken  to  be 
illegal,  (a) 

By  a  subsequent  act  of  the  legislature  of  Upper 
Canada  (b)  "  the  minister  and  clergyman  of  any  congre- 
gation or  religious  community  of  persons,  professing  to 
be  members  of  the  church  of  Scotland,  or  Lutherans,  or 
Calvinists,  who  shall  be  authorized  in  manner  thereinafter 
directed,  may  celebrate  the  ceremony  of  matrimony, 
according  to  the  rites  of  such  church  or  religious  com- 
munity, between  any  two  persons,  neither  of  whom  are 
under  any  legal  disqualification  to  contract  matrimony, 
and  one  of  whom  shall  have  been  a  member  of  such 
congregation  or  religious  community,  at  least  six  months 
before  the  said  marriage." 

But  "  no  person  is  to  be  taken  or  deemed  to  be  a 
minister  or  clergyman  of  any  such  congregation  or 
religious  community,  within  the  intent  and  meaning  of 
the  act,  who  shall  not  have  been  regularly  ordained, 
constituted,  or  appointed,  according  to  the  rites  and 
forms  of  such  congregation,  or  religious  community, 
and  unless  he  shall  have  appeared  before  the  justices  of 
the  peace,  assembled  in  quarter  sessions,  in  the  district 
in  which  he  shall  reside,  when  not  less  than  six  magis- 
trates, besides  the  chairman,  shall  be  present,  and  shall 
have  then  with  him  at  least  seven  respectable  persons, 
members  of  the  congregation  or  religious  community  to 
which  he  belongs,  who  shall  declare  him  to  be  their 
minister  or  clergyman/'  (c)  It  is  further  enacted 
^'  that  no  such  minister  or  clergyman  shall,  at  any  time, 
celebrate  the  ceremony  of  matrimony  between  any  two 
persons  as  above  described,  unless  he  shall,  on  three 
several  Sundays  before  he  shall  celebrate  the  said  cere- 
mony, openly,  and  with  a  loud  voice,  in  the  church, 
chapel,  meeting-house,  or  other  place  of  worship  of  such 

(a)  Sect.  6.  (6)  38  Geo.  3,  c.  4,  f  1.  (c)  Sect.  2. 
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congregation  or  religions  commanity,  either  in  some 
intermediate  part  of  the  service,  or  immediately  before 
it  begins,  or  immediately  after  it  is  ended,  declare  his 
intention  so  to  do ;  and  shall,  at  each  time  of  making 
such  declaration,  also  declare  the  number  of  times 
he  shall  have  made  such  declaration  respectively; 
or  unless  such  minister  or  clergyman  shall  have  been 
duly  authorized  by  licence,  under  the  hand  and  seal  of 
the  governor,  to  celebrate  the  said  ceremony  between 
the  two  persons  therein  named."  (a) 

The  law  of  Nova  Scotia,  in  order  to  obviate  the  diffi- 
culties which  the  inhabitants  experienced  in  procuring 
a  clergyman,  confirms  all  marriages  theretofore  so- 
lemnized before  magistrates,  and  other  lay  persons,  in 
the  presence  of  one  or  more  credible  witness  or  wit- 
nesses, where  the  parties  so  married  have  cohabited  to- 
gether, and  enacts  ^^  that  they  shall  be  deemed  to  be 
lawful,  and  of  as  much  force  and  validity,  as  if  they  had 
been  solemnized  before  a  minister  of  the  church  of 
England,  with  all  the  forms  required  by  law."  (b) 

By  a  subsequent  act,  (c)  "  the  governor  is  authorized 
to  appoint  such  fit  and  proper  person  as  he  shall  think 
necessary,  within  any  of  the  townships  or  districts  in 
the  province,  wherein  no  regular  or  licensed  clergyman 
resides,  to  solemnize  marriages  within  such  townships 
or  districts,  between  parties,  both  of  whom  shall  have 
resided  one  month  at  least  within  such  township  or 
district,  by  licence  or  otherwise,  as  required  by  the  laws 
of  the  province,  and  all  marriages  so  solemnized  are 
as  good  and  valid  in  law,  as  if  the  same  had  been 
solemnized  by  any  regular  licensed  clergyman." 

By  the  law  of  New  Brunswick,  (d)  ^*  the  intention  of 
the  parties  making  a  contract  of  marriage  being  made 
known  to  the  parson,  vicar,  curate,  or  other  person  in 

id)  Sect.  4.  (b)  33  Geo.  3,  c.  5,  §  1. 

(c)  36  Geo.  3,  <5.  2.  id)  8  Geo.  4,  c.  g. 
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holy  orders  of  the  church  of  England,  in  the  town  or 
parish  where  they  respectively  reside,  or  if  there  be  no 
person  in  holy  orders,  to  a  justice  of  the  peace,  procla- 
mation thereof,  shall  be  made  by  such  person  in  holy 
orders,  at  some  church,  chapel,  or  other  public  place  of 
meeting  for  religious  worship  in  the  town  or  parish,  or 
towns  or  parishes,  where  such  parties  and  each  of  them 
respectively  reside,  during  the  time  of  divine  service, 
on  three  Sundays  successively,  or  in  case  there  shall 
be  no  person  in  holy  orders  of  the  church  of  England, 
such  justice  of  the  peace  shall  cause  a  notification  of 
such  banns  of  matrimony  in  writing,  subscribed  with 
the  hand  of  such  justice  of  the  peace,  to  be  affixed  to 
some  visible  part  of  such  church,  or  chapel,  or  other 
public  place  of  meeting  for  reli^ous  worship,  or  some 
other  public  building,  to  be  directed  and  appointed  by 
such  justice  of  the  peace  and  situate  as  aforesaid,  on 
three  Sundays  successively :  and  if  there  shall  be  no 
lawful  impediment  or  objection  after  such  publication 
or  notification  of  banns  as  aforesaid,  it  shall  be  lawftil 
for  such  or  any  other  parson,  vicar,  curate,  or  other 
person  in  holy  orders  of  the  church  of  England,  or 
any  such  justice  of  the  peace  as  aforesaid,  where  there 
shall  be  no  parson,  vicar,  curate,  or  other  person  in 
holy  orders  of  the  church  of  England  as  aforesaid,  and 
they  are  thereby  respectively  authorized  to  solenmize 
and  take  the  acknowledgment  of  marriage  between  such 
parties/'   It  enacts  '^  that  in  case  the  parties,  or  either  of 
them,  are  within  the  age  of  twenty-one  years,  consent 
shall  be  first  had  of  the  father  or  guardian  of  the  party  or 
parties  within  the  age  last  mentioned."     It  provides 
also,  ^  ^  that  any  marriage  so  to  be  solemnized  by  any 
such  justice  of  the  peace  shall  be  solemnized  and  per- 
formed in  the  manner  and  form  which  shall  be  directed 
by  the   governor."      But   '*  no  justice  of   the    peace 
can  celebrate  a  marriage  without  a  commission  from 
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the  governor.  And  then  only  when  no  clergyman  of 
the  church  of  England  resides  and  officiates  in  the 
parish."  (a) 

By   an   act  of  the   legislature  of  Prince  Edward's 
Island  *^  marriages  previously  solemnized  by  any  cler- 
gyman, or  minister  of  the  gospel,  or  by  any  justice  of 
the   peace,   or  other  lay  person,  either   by  virtue  of 
licence   from   any    governor,    lieutenant-governor,  or 
other  commander-in-chief  of  the  island,  or  by  publi- 
cation of  banns,   or  otherwise,  where  such  marriages 
have  been  solemnized  in  the  presence  of  one  or  more 
credible  witness  or  witnesses,  and  where  the  parties 
so  married  have  cohabited  together,  shall  be,  and  the 
same  are  thereby  declared,  lawful  and  valid,  and  the 
issue  of  all  such  marriages  are  thereby  made  legitimate 
to  all  intents  and  purposes  whatsoever."  (b)      It  also 
enacts  that  all  clergymen  and  ministers  of  the  gospel,  of 
whatever  sect  or  denomination,  officiating  as  such  in 
any  congregation,  and  all  others  whom  the  governor, 
lieutenant-governor,    or    commander-in-chief   of   the 
island   may    thereto  authorize,   shall   thereafter  have 
power  and  authority  to  solemnize  marriage,  either  by 
licence  from  the  governor,  lieutenant-governor,  or  com- 
mander-in-chief for  the  time  being,   or  after  publi- 
cation of  banns  in  some  church,  chapel,  or  other  place 
of  public  worship,  on  three  Sundays  successively,  during 
divine  service,  (c)     And  if  any  clergyman  or  minister 
of  the  gospel,  or  other  person,  shall,  after  the  passing 
of  the  act,  solemnize  any  marriage  without  such  licence 
or  publication  of  banns,  as  aforesaid,  or  shall  solemnize 
any  marriage  between  parties,  of  whom  one  or  both  are 
under  the  age  of  twenty-one  years,  having  parents  or 
guardians  living,  without  the  consent  of  such  parents  or 
guardians,  he  shall  forfeit  and  pay  for  every  such  offence 


(a)  S  Geo.  4,  c.  9. 

(6)  Laws  of  Prince  Edward's  Island,  6  Geo.  4,  c.  6,  $  1.  (^  Sect.  2. 
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the  8um  of  one  hundred  pounds,  and  the  marriage  of 
any  such  person  or  persons  under  the  age  of  twenty-one 
years,  without  such  consent,  shall  be  null  and  void."  (a) 

The  preceding  summary  represents  the  state  of  the 
marriage  law  in  all  the  British  colonies  in  the  West 
Indies  and  North  America,  except  those  of  British 
Guiana,  Saint  Lucia,  and  Lower  Canada. 

In  the  United  States  of  America,  the  intervention  of 
a  clergyman  is  not  an  essential  part  of  the  marriage 
contract,  (b) 

The  marriages  of  British  subjects  in  the  chapeb  or 
houses  of  British  ambassadors  or  ministers,  or  in  the 
chapels  of  British  factories  abroad,  according  to  the 
rites  of  the  church  of  England,  but  without  regard  to 
the  law  of  the  country  in  which  those  ambassadors  or 
factories  were  established,  had  acquired  the  reputation  of 
being  valid  before  the  act  of  the  4  Geo.  4,  c.  91,  was 
passed.  By  that  act,  marriages  solemnized  by  a  mi- 
nister of  the  church  of  England,  in  the  chapel  or  house 
of  any  British  ambassador  or  minister  residing  in  the 
country,  to  the  court  of  which  he  is  accredited,  or  in 
the  chapel  belonging  to  any  British  factory  abroad,  or 
in  the  house  of  any  British  subject  residing  at  such 
factory,  aud  marriages  solemnized  within  the  British 
lines  by  any  chaplain  or  officer,  or  other  person  offi- 
ciating under  the  orders  of  the  commanding  officer 
of  a  British  army  serving  abroad,  are  deemed  and 
held  to  be  as  valid  in  law  as  if  the  same  had  been  so- 
lemnized within  his  Majesty's  dominions,  with  a  due 
observance  of  all  forms  required  by  law  ;  but  it  is  pro- 
vided that  nothing  in  the  act  contained  is  to  confirm  or 
impair,  or  in  any  wise  affect  the  validity  in  law  of  any 
marriage  solemnized  beyond  the  seas,  save  and  except 
such  as  have  been  or  shall  be  solemnized  in  the  places 
forms,  and  manner  therein  specified  and  recited. 

(a)  Sect.  3.  (6)  2  Kent's  Com.  p.  87. 
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A  marriage  of  foreigners  in  an  ambassador's  chapel, 
without  banns  or  licence,  is  null,  where  neither  party 
is  of  the  country  or  suite  of  that  ambassador,  (a)  In  the 
case  referred  to  the  man  belonged  to  another  suite,  and 
the  woman  was  not  described  as  domiciled  in  any  am- 
bassador's family,  though  she  had  acquired  a  matrimonial 
domicile  by  a  month's  residence  in  England. 

In  the  case  of  a  military  force  stationed  in  a  con- 
quered country,  for  the  purpose  of  enforcing  the  obe- 
dience of  the  natives,  and  composing  for  the  time  *  *  a 
distinct  and  immisceable  body,"  the  law  of  the  conquered 
colony  is  not  that  to  which  the  subjects  of  the  con- 
quering country  are  bound  to  conform.  It  is  compe- 
tent for  them  to  contract  the  marriage  according  to  the 
law  of  their  own  country.  The  law  of  France  would 
not  apply  to  an  officer  of  the  English  army  of  occupation 
marrying  an  English  lady,  on  the  ground  that  at  that 
time,  and  under  such  circumstances,  the  parties  were 
not  French  subjects  under  the  dominion  of  French  law. 
The  same  principle  would  be  applied  to  the  condition 
of  a  garrison  of  a  subdued  country,  (b) 

The  earlier  Irish  statutes  (c)  were  directed  to  two 
objects,  the  prevention  of  the  clandestine  marriages 
of  persons  entitled  to  considerable  fortunes,  and  of  inter- 
marriages between  Protestants  and  Catholics.  But 
these  statutes  have  been  so  far  repealed  by  the  32  Geo.  3, 
c.  21,  (d)  that  Protestants  and  persons  professing  the 
Roman  Catholic  religion  are  permitted  to  intermarry, 
and  pei'sons  having  lawful  jurisdiction  may  grant 
licences  for  marriages  to  be  celebrated  between  Pro- 
testants and  Catholics,  and  clergymen  of  the  established 
church,  or  Protestant  dissenting  ministers,  may  publish 

(a)  Pertreia  ▼.  Tondear,  I  Hagg.  Cons.  Rep.  136. 

(b)  Bum  V.  Farrar,  2  Hagg.  Cons.  Rep.  369.       Rex  v.  Brampton^ 
10  East's  Rep.  282.     Ruding  v.  Smith,  2  Hag.  Cons.  Rep.  371. 

(c)  9  Wm.  3,  c.  3.    2  Anne,  c.  6,  §  5.    9  Geo.  2,  c.  11. 

(d)  Sects.  12  and  13. 
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the  banns  of  marriage  between  such  persons  ;  provided, 
however,  that  neither  Protestant  dissenting  ministers 
nor  Popish  priests  shall  celebrate  marriages  between 
Protestants  of  the  established  church  and  Roman  Ca- 
tholics. The  19  Geo.  2,  c.  13,  (a)  also  provided  ''  that 
every  marriage  between  a  Papist  and  any  person  who 
had  been  or  had  professed  himself  to  be  a  Protestant 
at  any  time  within  twelve  months  before  celebration  of 
marriage,  or  between  two  Protestants,  if  celebrated  by  a 
Popish  priest,  should  be  void  without  any  process,  judg- 
ment, or  sentence  of  law.*'  And  it  is  also  a  proviso  of 
the  33  Geo.  3,  c.  21,  (6)  which  relieves  Catholics  from 
all  penalties  and  disabilities  in  general,  save  such  as 
Protestants  are  liable  to  (but  with  certain  exceptions) 
**  that  nothing  therein  should  authorize  any  Popish  priest, 
or  reputed  Popish  priest,  to  celebrate  marriage  between 
Protestant  and  Protestant,  or  between  any  person  who 
had  been  or  professed  himself  to  be  a  Protestant  at  any 
time  within  twelve  months  before  such  marriage,  and  a 
Papist,  unless  such  Protestant  and  Papist  should  have 
been  first  married  by  a  clergyman  of  the  Protestant 
religion."'  A  penalty  is  imposed  on  every  Popish  priest, 
or  reputed  Popish  priest,  who  should  celebrate  any 
maiTiage  contrary  to  this  provision.  The  11  Geo.  2, 
c.  10,  after  reciting  that  several  Protestants  dissenting 
from  the  church  of  Ireland  scruple  to  be  married  ac- 
cording to  the  form  of  matrimony  prescribed  by  the 
said  church,  enacts  ^'that  such  dissenters  who  shall 
enter  into  matrimonial  contracts  in  their  own  congre- 
gation, before  their  ministers  or  teachers,  and  thereupon 
live  together  as  husband  and  wife,  should  not  be  pro- 
secuted in  any  ecclesiastical  court,  ex  officio  meroy  or  on 
the  presentment  of  any  minister  or  churchwardens  of 
any  parish,  on  account  of  their  entering  into  such  ma- 
trimonial contracts,  or  for  their  living  together  as  hus- 

(a)  Sect.  1.  ib)  Sect.  12. 
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» 

band  and  wife  by  virtue  of  such  contract;  provided 
such  dissenter,  or  such  minister  or  teacher,  should  take 
the  oaths  and  subscribe  the  declaration,  according  to 
the  6  Geo.  1,  c.5." 

By  the  21  and  22  Geo.  3,  c.  25,  all  matrimonial  con- 
tracts and  marriages  between  Protestant  dissenters,  and 
solemnized  by  dissenting  ministers  or  teachers,  are 
valid  to  all  intents ;  and  all  parties  to  such  marriages, 
and  all  persons  deriving  under  them,  shall,  in  virtue  of 
such  marriages,  be  entitled  to  all  rights  and  benefits,  in 
like  manner  as  persons  of  the  established  church,  and 
as  if  the  same  had  been  solemnized  by  a  clergyman  of 
the  church  of  Ireland  ;  provided  that  nothing  therein 
should  make  void  or  be  construed  contrary  to  the  several 
acts  made  in  the  reigns  of  Geo.  I.  and  Geo.  II.,  for 
preventing  clandestine  and  other  marriages  therein 
specified. 

Those  parts  of  the  preceding  acts  which  imposed 
penalties  on  clergymen  celebrating  the  marriages 
thereby  prohibited,  are  repealed  by  3  and  4  Wm.  4, 
c.  102,  but  the  marriages  still  continue  invalid. 

A  marriage  in  Ireland  performed  by  a  clergyman  of 
the  church  of  England  in  a  private  house,  was  held 
valid^  although  no  evidence  was  given  that  any  licence 
had  been  granted  to  the  parties,  (a) 

A  marriage  in  Ireland,  in  a  private  house,  at  any 
hour  of  the  day  or  night,  is  valid,  if  celebrated  by  a 
person  in  holy  orders  between  two  Papists,  according 
to  some  catholic  ritual.  But  a  marriage  so  celebrated 
between  two  parties  in  a  private  house  in  Ireland  would 
be  null,  if  one  of  the  parties  was  a  Protestant  (b) 

In  the  Isle  of  Man,  an  act  to  prevent  clandestine 
marriages  was  passed  on  the  27th  of  May  1757,  by 
which  marriages  solemnized  in  any  other  place  than  a 


(a)  Smith  v.  Maxwell,  1  Ryan  and  M.  80.    S.  C.  1  Carr.  and  P.  271. 
(6)  Bmce  v.  Burke,  2  Addams's  Rep.  p.  471. 
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church,  unless  by  special  licence,  or  solemnized  with- 
out publication  of  banns  or  licence  of  marriage  from  a 
person  having  authority  to  grant  the  same,  are  declared 
null  and  void. 

In  Scotland,  the  public  solemnity  of  marriages  is  a 
matter  of  order,  but  is  not  essential  to  man*iage.  The 
consent  of  parties,  which  constitutes  the  marriage,  may 
be  expressed  before  a  civil  magistrate,  or  even  before 
witnesses,  and  it  is  not  necessary  that  a  clergyman 
should  be  present,  (a) 

Marris^es  then  may,  in  Scotland,  be  constituted  by  a 
mutual  declaration  of  consent,  oral  or  written,  and  how- 
ever expressed,  provided  it  unequivocally  import  im- 
mediate consent  to  hold  each  other  thenceforth  as 
man  and  wife.  But  as  consent  is  the  essence  of  the 
contract,  it  must  be  real.  Words  uttered  in  jest,  or  with 
a  different  object,  cannot,  whatever  their  literal  signifi- 
cation, be  obligatory,  (b) 

A  promise  of  marriage — ^the  true  sponsalia,  or  the 
sponsalia  de  future  of  the  canon  law — ^may,  while  things 
remain  entire,  be  resiled  from  at  any  time,  though  the 
party  guilty  of  a  breach  of  promise,  without  any  adequate 
cause,  may  be  liable  in  damages,  (c) 

If,  however,  the  promise  be  followed  with  copula  it  is, 
with  an  exception  to  be  noticed,  converted  into  an 
actual  marriage,  in  consequence   of  the   presumption 

(a)  Stair's  Inst.  b.  1,  tit.  4,  §  6.  Ersk.  Inst.  b.  1,  tit.  6,  §  5.  Bank.  Inst, 
b.  1,  tit.  6,  $  2. 

{b)  Cameron  v.  Malcobn,  29tb  June  1756,  Mor.  p.  12,680.  M'Innes  v. 
Moore,  20th  Dec.  1781,  reversed  25th  June  1782,  Mor.  p.  12,683.  Pat. 
Taylor  v.  Agnes  Kello,  1 6th  Feb.  1786,  reversed  l6th  Feb,  1787,  Mor. 
p.  12,687.  M'Gregor  and  Campbell  v.  Campbell,  28th  Nov.  1801,  Mor. 
p.  12,697.  M'Jjauchlan  v.  Dobson,  6th  Dec.  1796,  Mor.  p.  12,693.  Craw. 
furd'sTnistees  v.  Harf  s  Relict,  20th  Jan.  1802,  Mor.  12,698.  Edmonstone 
V.  Cochrane,  15th  May  1804,  Mor.  Append.  Proof^  n.  2.  Walker  v.  M'Adam, 
4th  March  1807,  Mor.  Append.  Proof,  n.  4.  1  Dow's  Appeal  Cases,  148. 
Sanchez,  1. 1,  d.  6,  n.  2 ;  1.  2,  d.  31,  n.  4.  Swinburne,  $  15.  Dahrymple 
V.  Dalrymple,  2  Hagg.  Cons.  Cases,  p.  54. 

(c)  Stair's  Inst.  b.  1,  tit.  4,  §  6,  note.  Hog  v.  Gow,  27th  May  1812. 
Mtirray's  Rep.  Case  of  Rose,  19th  July  1816. 
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arising  from  the  fact  of  a  consent  to  present  marriage 
having  then  been  interposed.  The  marriage  being 
complete  in  this  way  necessarily  invalidates  any  other 
with  third  parties,  (a) 

It  has  been  held  that  in  order  to  establish  a  marriage 
in  this  way,  the  promise  must  be  proved  by  the  writ  or 
oath  of  the  party  whose  promise  is  founded  on.  But 
facts  and  circumstances,  as  a  long  courtship,  will  supply 
the  place  of  such  evidence,  (6) 

Where  illicit  intercourse  has  previously  occurred  be- 
tween the  parties,  the  applicability  of  the  principle,  as 
to  a  promise  cum  copula  constituting  marriage,  has  been 
much  questioned.  The  distinction  seems  to  be  well 
founded.  The  promise  only  raises  the  presumption, 
from  the  idea  that  the  female  would  not  have  sub- 
mitted to  the  embraces  of  an  individual  whom  she  had 
been  taught  to  expect  as  a  husband,  except  on  an  im- 
mediate consent  to  hold  her  as  his  wife.  But  where 
illicit  intercourse  has  previously  subsisted,  the  pre- 
sumption is  the  other  way.  In  that  case  the  promise 
is  prospective ;  the  intention  of  continued  intercourse 
immediate.  In  short,  the  man  promises  that  at  some 
future  period  he  will  make  the  woman  his  wife,  but  in 
the  mean  time  he  calculates  on  nothing  further  than  a 
continuance  of.  the  illicit  connection ;  a  principle  which 
precludes  the  idea  of  an  immediate  consent  of  marriage 
attending  the  concubitus.  (c) 

Marriage  may  also  be  constituted  by  the  parties 
living  openly  together  in  the  character  of  man  and  wife, 
or  in  the  language  of  the  law  of  Scotland,  habit  and 
repute. 

A  distinction  has  been  made  between  cases  where  the 
parties  have  been  reputedly  married  from  the  first,  and 

(a)  Pennycook  v.  Grinton,  15th  Dec.  1752,  Mor.  p.  12,677. 
(6)  Smith  y.  Grieraon,  27th  June  1755,  Mor.  p.  12,391.      Honyman  ▼. 
Campbell,  on  Appeal,  2  Dow.  and  C.  265. 
(e)  Stair's  Inst.  b.  i,  tit.  4,  n.  6,  note. 
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those  in  ^hich  the  connection  has  begun  illicitly.  In 
the  first,  the  reputed  cohabitation  is  sufficient :  in  the 
last,  the  presumption  is,  that  the  parties  continue  to 
cohabit  illicitly,  and  it  is  necessary  to  prove,  in  some 
other  way,  that  they  really  regarded  each  other  as  man 
and  wife,  (a) 

Although  cohabitation  as  man  and  wife  be  a  proof  of 
marriage,  yet  even  where  the  parties  live  avowedly  in 
that  relation,  it  is  competent  to  prove  that  they  never 
intended  marriage,  but  merely  assumed  that  character 
to  save  appearances.  But  the  proof  of  this,  under  such 
circumstances,  must  be  strong — ^nay,  conclusive.  (6) 

In  British  Ghiiana,  the  Cape,  and  Ceylon,  the  solem- 
nities required  in  the  celebration  of  the  act  of  marriage, 
in  order  to  render  it  valid  are — 

1st,  A  declaration  before  the  magistrates  or  commis- 
saries for  marriage  causes,  of  the  desire  of  the  parties  to 
intermarry,  and  a  request  of  the  three  Sundays'  publi- 
cation of  the  banns,  (c) 

2ndly,  The  payment  of  the  stipulated  duty  on  mar- 
riages, (d) 

3rd,  The  marriage  banns  or  proclamations,  which 
are  three  in  number,  (e)  and  must  run  without 
interruption,  are  published  at  the  court-house,  or 
in  the  church,  in  the  domicile  of  the  bride  and  bride- 
groom, or  where  within  a  year  and  a  day  they  last 
lived.  (/) 

(a)  SommerviUe  ▼.  Halcro,  7th  July  1626,  Mor.  p.  12,  635.  Swinton  v, 
Kailes,  IStH  Jan.  1676,  Mor.  p.  12,637.  Helen  Inglis  v.  Alexander  Ro- 
bertson, 3rd  March  1786,  Mor.  p.  12,689-  Mackenzie  v.  Mackenzie, 
8th  March  1810.  Cunningham  v.  Cunningham,  decided  by  the  House  of 
Lords,  20th  July  1814,  Dow.  vol.  2,  p.  482.  Macneil  v.  Macgregor,  on 
Appeal,  1  Dow.  and  C.  208. 

(fi)  Stair's  Inst.  b.  1,  tit.  4,  §  6,  note. 

(c)  Voet,  lib.  23,  tit.  2,  n.  3.  Van  Leeuwen,  Cens.  For.  lib.  1,  c.  14. 
Van  der  Keessel,  Thes.  83,  84, 85.    Poll.  Ordonn.  art.  3. 

(rf)  Ordonn.  26th  Oct.  1695.    Public,  3rd  Dec.  1695. 

(c)  Pol.  Ordonn.  art.  3. 

(/)  Arntzenii,  Inst.  Jur.  Belg.  Civ.  part  2,  tit.  3,  §  59. 
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These  publications  run  from  eight  to  eight  days ; 
unless  for  very  weighty  reasons  it  be  permitted  to  pub- 
lish two  or  three  in  one  day.  (a) 

In  the  case  of  opposition  to  the  marriage  on  the 
ground  of  a  previous  contract,  or  for  other  reasotis,  the 
party  opposing  applies  to  the  judge,  or  proper  authority, 
and  enters  a  caveat  against  the  marriage ;  (b)  whereon 
the  usual  proceedings  take  place  and  an  appeal  lies,  (c) 

4thly,  After  the  regular  and  uninterrupted  publica- 
tion of  the  banns,  follows  the  completion  of  the  mar- 
riage. Formerly,  where  the  parties  were  of  the  re- 
formed religion,  the  marriage  was  performed  by  a 
minister  in  the  church ;  and  if  they  were  of  a  different 
religion,  (d)  by  a  magistrate  at  the  court-house.  But 
now,  in  all  cases,  it  is  celebrated  by  the  magistrate,  (e) 
Many  persons  still  adhere  to  the  old  custom  of  having 
the  ceremony  performed  in  church  ;  but  this  is  optional 
and  not  necessary. 

A  marris^e  wherein  the  above  solemnities  are  not 
observed  is  null  and  void.  (/) 

The  decrees  of  the  Council  of  Trent  were  never 
admitted  as  of  authority  in  France.  The  Ordinance  of 
Blois,  Art.  40,  the  Edict  of  Henry  IV.,  of  Dec.  1606, 
and  the  Declaration  of  Louis  XIII.,  1639,  Art.  1,  con- 
stituted the  marriage  law  of  that  kingdom  before  the 
revolution.  It  was  required  that  at  the  celebration  of 
the  marriage,  four  witnesses  should  assist  with  the  cure, 
who  was  to  receive  the  consent  of  the  parties,  and  join 
them  together  in  wedlock  according  to  the  form  prac- 
tised in  the  church.  The  priest  was  prohibited  from 
celebrating  the  marriage  of  any  other  persons  than 


(a)  Loeniusy  Decis.  et  Observ.  cas.  79,  pp-  513,  528. 

(b)  Amtzenii  Inst.  Jur.  Belg.  Civ.  d.  1.  $  61- 
Co)  Van  der  Keessel,  Thes.  81. 

(d)  Pol.  Ord.  art.  3.    Amtzenii,  d.  1.  §  64>  seqq. 
(tf)  Public  HoU.  7th  May,  1795. 
(/)  Pol.  Ordonn.  art.  13. 
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those  who  were  his  own  parishioners,  unless  with  the 
written  permission  of  the  cure  or  Bishop.  There  must 
have  been  a  previous  publication  of  banns  for  three 
successive  days  in  the  church  of  the  parish  in  which 
the  parties  resided ;  or  in  the  churches  of  both  their 
parishes,  if  they  resided  in  different  parishes,  (a) 

Those  Ordinances  were  extended  to  Lower  Canada. 

Since  this  province  has  become  part  of  the  British 
dominions,  it  has  been  found  necessary  to  legalize  the 
celebration  of  marriages  by  ministers  of  the  church  of 
Scotland,  Protestant  dissenting  ministers,  and  justices 
of  the  peace,  in  certain  districts,  (b) 

By  the  Ordinance  of  March  1685,  Art.  10,  the  rites 
enjoined  by  the  Ordinance  of  Blois,  and  the  Declaration 
of  1639,  were  extended  to  St.  Lucia,  and  constitute  the 
present  matrimonial  law  of  that  colony. 

The  law  of  France,  until  1787,  made  no  distinction 
between  Protestants  and  Catholics.  The  former,  if  their 
religious  scruples  restrained  them  from  submitting  to  a 
marriage  by  a  Catholic  priest,  were  unable  to  give  to 
their  issue  the  civil  rights  of  a  legitimate  marriage. 
Louis  XVL,  by  an  edict  of  the  16th  November  1787, 
rendered  valid  the  marriage  of  Protestants,  if  it  were 
celebrated  before  certain  judicial  functionaries.  Thus, 
as  regarded  Protestants,  marriage  was  considered  as  a 
civil  contract,  but  with  Catholics  it  continued  to  derive 
its  sanction  from  religion,  until  1791,  when,  by  the 
constitution  of  that  year,  (c)  it  was  declared,  "  that 
the  law  regarded  marriage  only  as  a  civil  contract." 

The  Code  Civil  has  adopted  this  principle.  It  re- 
quires that  the  marriage  should  be  celebrated  in  public, 
before  the  civil  officer  of  the  domicile  of  either  of  the 
parties,  (d) 

(a)  Pothier,  Trait^  du  Manage,  part  4,  c.  1,  n.  349,  362.    D'Aguesseau, 
toin.  5. 

(b)  Canada  Acts,  35  Geo.  3,  c.  4.      44  Geo.  3,  c.  11.      1  Geo.  4,  c.  19. 

5  Geo.  4,  c.  25.  (c)  Tit.  2,  art.  7.  (rf)  Art.  165. 
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Before  the  celebration  of  any  intended  marriage,  the. 
civil  officer  must  make  two  publications,  at  an  interval 
of  eight  days,  the  one  from  the  other,  but  each  on  a 
Sunday,  before  the  door  of  the  common  hall.  These 
publications,  as  well  as  the  act  thereof  to  be  drawn  up, 
must  specify  the  Christian  names,  surnames,  profession, 
and  domicile  of  the  intended  husband  and  wife,  their 
civil  quality,  whether  minors  or  adults,  and  the  Chris- 
tian names,  surnames,  profession,  and  domicile  of  the 
father  and  mother  of  each.  The  act  must  also  set  forth 
the  day  and  hour  on  which,  and  the  place  where,  each 
publication  has  been  made,  (a) 

An  abstract  of  the  act  of  publication  is  required  to  be 
affixed  to  the  door  of  the  common  hall,  and  to  be  con- 
tinued so  affixed  during  the  eight  days  directed  to  inter- 
vene between  each  publication.  The  marriage  is  not 
to  be  celebrated  sooner  than  the  third  day  after  the 
publication,  exclusive  of  the  day  of  the  last  publica- 
tion. (6) 

If  the  marriage  be  not  celebrated  within  a  year  next 
following  the  third  day  after  the  last  publication,  it 
cannot  be  celebrated  at  all,  until  new  publications  shall 
have  been  made  in  the  manner  above  directed,  (c) 

It  is  required  that  the  two  publications  prescribed  by 
the  preceding  Article  63,  be  made  at  the  municipality 
of  the  place  where  each  of  the  contracting  parties  is 
domiciled,  (d) 

When  the  domicile  shall  have  been  only  acquired  by 
a  residence  of  six  months,  such  publications  shall  also 
be  made  at  the  municipality  of  the  last  place  of  do- 
micile, {e) 

If  the  parties  contracting  marriage,  or  either  of  them, 
be  in  relation  to  marriage  subject  to  control,  such  pub- 
lication shall  be  moreover  made  at  the  municipality  of 

Ct)  Art.  63.  (6)  Art.  64.  (c)  Art.  65.  (<l)  Art.  166, 

(e)  Art.  167. 

VOL.  r.  N 
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the  place  of  domicile  of  those  to  whose  control  such 
party  or  parties  contracting  marriage  may  be  subject,  (a) 

A  power  is  reserved  to  the  king,  or  those  by  him  there- 
unto delegated,  of  dispensing  with  the  second  publica- 
tion on  serious  grounds  of  expediency.  (Jb) 

A  marriage  contracted  in  a  foreign  country  between 
two  natural-bom  French  subjects,  or  between  a  French 
subject  and  a  foreigner,  is  valid,  if  celebrated  ac- 
cording to  the  established  form  of  such  foreign 
country ;  provided  that  two  publications  thereof,  pur- 
suant to  Art.  63,  have  been  made  previous  to  the 
celebration  of  such  marriage ;  and  provided  that  such 
marriage,  so  fer  as  regards  that  party  who  shall  be  a 
French  subject,  shall  not  be  contracted  in  contravention 
of  any  of  the  provisions  referred  to  in  the  preceding 
section,  (c) 

It  has  been  doubted  whether  the  omission  of  the 
publication  of  the  banns  rendered  a  marriage  contracted 
by  a  French  subject  in  a  foreign  country  absolutely 
null,  (d)  It  was,  however,  proved  in  an  English  court, 
that  such  a  marriage  contracted  in  France  was  invalid, 
if  the  required  publication  of  banns  did  not  take 
place ;  {e)  and  it  was  decided  by  three  chambers  of  the 
Caur  RoyaU  that  the  publications  are,  if  the  marriage 
takes  place  in  a  foreign  country,  absolutely  necessary 
to  the  validity  of  the  marriage,  {f) 

Within  three  months  after  the  return  into  the  king- 
dom of  a  French  subject,  who  shall  have  contracted 
marriage  in  a  foreign  country,  the  act  of  the  celebra- 
tion of  marriage,  so  by  him  contracted  in  a  foreign 
country,  shall  be  inscribed  on  the  public  register  of 
marriages  of  his  place  of  domicile,  {g) 

(a)  Art.  168.  (Jb)  Art.  169. 

(c)  Art.  170.    TonUier,  torn,  l,  liv.  I,  tit.  5,  p.  485,  and  Note. 

(d)  TouUier,  lb. 

{e)  Lacon  v.  Higgine,  3  Stark.  N.  P.  Cases,  178.     S.  C.  2  Dowl.  and  Ry. 
N.  P.  Caseft,  p.  38. 

(/)  Okey'8  Digest,  tit.  Marriage.  ig)  Code  Civil,  art.  1 71. 
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The  power  of  opposing  the  celebration  of  any  in- 
tended marriage  shall  belong  as  of  right  to  the  person 
united  by  previous  marriage  with  either  of  the  con- 
tracting parties,  (a) 

In  the  Marriage  Act  of  1753,  and  in  that  of  4  Geo.  4, 
e.  76,  there  is  a  provision  excepting  from  its  operation 
the  marriages  of  Jews  and  Quakers,  when  both  parties 
are  of  the  same  persuasion.  (6) 

The  matrimonial  law  of  England  for  the  Jews  is  their 
own  matrimonial  law ;  and  an  English  court  Christian, 
examining  the  validity  of  an  English  Jew  marriage, 
examines  it  by  that  law.  (c) 

Marriages  between  Quakers,  according  to  their  own 
ceremonies,  are  held  valid,  (d) 

There  is  an  important  distinction  between  the  codes  of 
different  countries  in  the  manner  of  treating  marriages 
which  have  been  contracted  contrary  to  law. 

In  England  and  Scotland  the  marriage  is,  in  respect  of 
certain  impediments,  voidable  only.  It  subsists  until  it  has 
been  set  aside  by  a  sentence  of  the  ecclesiastical  court. 
The  effect,  however,  of  the  sentence  is  to  render  it 
void  ab  initio j  and  to  render  illegitimate  the  issue  of 
such  marriage.  But  the  law  of  England  does  not  permit 
the  suit  for  setting  aside  a  marriage  to  be  entertained 
after  the  death  of  either  of  the  parties.  The  canonical 
disabilities,  such  as  consanguinity,  affinity,  and  certain 
infirmities,  only  make  the  marriage  voidable,  and  not 
ipso  facto  void  until  sentence  of  nullity  be  obtained,  and 
such  marriages  are  esteemed  valid  unto  all  civil  pur- 
poses, unless  such  sentence  of  nullity  is  actually  declared 
during  the  lifetime  of  the  parties. 

Civil  disabilities,  such  as  a  prior  marriage,  knowingly 


(fl)  Art.  172. 

(5)  lindo  ▼.  Belisario,  1  Hagg.  Cons.  Rep.  216,  App.  p.  7-    VigeTena  and 
SQTeura  v.  AlTvies*  ib. 

(tf)  Ruding  V.  Smith*  2  Hagg.  Cons.  Rep.  p.  385. 
{d)  lando  v.  BeHsario,  I  Hagg.  Cons.  Rep.  App.  p.  9. 

n2 
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and  wilfully  contracting  the  marriage  after  an  undue 
publication  of  banns,  want  of  age,  idiotcy,  and  the 
like,  make  the  contract  void  ab  initio,  not  merely 
voidable :  these  do  not  dissolve  a  contract  already  made ; 
but  they  render  the  parties  incapable  of  contracting  at 
all :  they  do  not  put  asunder  those  who  are  joined 
together,  but  they  previously  hinder  the  junction ;  and 
if  any  persons  under  these  legal  incapacities  come 
together,  it  is  a  meretricious,  and  not  a  matrimonial 
union;  and,  therefore,  no  sentence  of  avoidance  is 
necessary,  (a) 

According  to  the  law  of  France,  before  the  promul- 
gation of  the  Code  Civil,  impediments  which  were 
relative  to,  or  affected  the  rights  of  one  of  the  parties, 
constituted  a  ground  for  setting  aside  the  marriage  at 
the  instance  only  of  the  injured  party.  Thus,  the  party 
on  whom  force  or  fraud  had  been  practised,  could 
alone  avoid  the  marriage  on  either  of  these  grounds. 
The  parent,  when  the  marriage  was  voidable  for  the 
want  of  his  consent,  was  alone  competent  to  impeach  it 
on  that  ground  ;  but  he  could  not  sustain  a  suit  for  that 
purpose  if  he  had  expressly  or  tacitly  approved  of  the 
marriage. 

Collateral  relations  could  in  no  case  impeach  the 
marriage  during  the  life-time  of  the  parties,  nor  whilst 
the  parents  were  living,  nor  on  the  preceding  grounds, 
nor  unless  they  had  some  right  dependent  on  the 
legality,  or  illegality  of  the  marriage.  The  impediments 
on  which  they,  as  well  as  the  parties,  or  the  parents, 
might  set  aside  the  marriage,  were  those  founded  on 
consanguinity  or  affinity,  or  on  the  neglect  of  the  forms 
required  for  its  celebration,  (ft) 

The  Code  Civil  does  not  allow  marriages  contracted 
without  the  consent  of  the  father  and  mother,  of  the 

(a)  Elliott  V  Gurr,  2  Phill.  Rep.  19.    Rex  v.  Wroxton,  4  Bar.  and  Adolph. 
640.     1  Black.  Comm.  439.    Bankton'a  Inst.  b.  1,  tit.  5,  $  51. 
(6)  Pothier,  Traits  du  Manage,  part  6,  c.  1. 
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grandfathers  and  grandmothers,  or  of  the  family  council, 
in  those  cases  respectively  in  which  such  consent  is 
required  by  law,  to  be  impeached  by  any  other  persons 
than  those  whose  consent  is  necessary,  or  than  by  such 
one  of  the  contracting  parties  as  not  being  competent  to 
contract  marriage  without  consent,  should  yet  have 
failed  to  procure  the  necessary  consent,  (a) 

A  suit  for  nullity  of  marriage  cannot  be  maintained, 
either  by  the  husband  or  wife,  or  by  those  relatives 
whose  consent  is  required  by  law,  in  any  case  wherein 
it  shall  appear  that  the  marriage  has  been  approved  of 
expressly  or  impliedly  by  the  persons  whose  consent  is 
necessary  ;  nor  can  such  suit  be  maintained  in  any  case 
where  one  entire  year  shall  be  suffered  to  elapse,  after 
knowledge  of  the  celebration  of  the  marriage  shall  have 
reached  the  persons  last  mentioned,  without  objection 
raised  on  their  part :  neither  can  a  suit  for  nullity  be 
maintained  by  either  of  the  parties  united  in  marriage, 
whenever  there  shall  have  been  suffered  to  elapse,  with- 
out objection  raised  to  the  marriage  by  such  party,  one 
whole  year  after  he  shall  have  attained  the  age  at  which 
he  is  by  law  competent  to  contract  marriage  without 
consent,  (b) 

A  marriage  contracted  by  parties  who  have  not  at- 
tained the  age  prescribed  by  the  law,  or  where  there 
is  a  subsisting  marriage,  or  where  the  parties  are  within 
the  prohibited  degrees  of  consanguinity  or  aj£nity,  may 
be  impeached  by  the  husband  or  wife,  by  any  party 
having  an  interest  in  the  question,  or  by  the  ministry 
of  public  justice,  (c) 

Nevertheless,  a  marriage  contracted  between  parties, 
both  or  either  of  whom  shall  not  have  attained  the  age 
required  by  law,  cannot  be  impeached  in  either  of  the 
following  cases :  • 

1st,  If  six  months  shall  have  been  suffered  to  elapse 

(a)  Art.  182.  (6)  Art.  183.  (e)  Art.  184. 
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without  objection,  after  the  parties,  or  such  one  of 
them  as  was  at  the  time  of  the  marriage  under  the 
age  required  by  law,  shall  have  attained  the  legal  age 
of  consent. 

i2nd,  Whenever  the  wife,  being  under  the  legal  age 
of  consent,  shall  conceive  before  the  expiration  of  six 
months  from  the  day  of  marriage,  (a) 

If  the  father,  the  mother,  the  ancestors,  or  the  family 
council,  as  the  case  may  be,  shall  have  given  consent 
to  a  marriage  contracted  between  parties,  both  or  either 
of  whom  shall  not  have  attained  the  age  required  by 
law,  the  party  whose  consent  has  been  so  given  shall 
not  be  admitted  to  impeach  the  marriage  on  the  ground 
of  non-age.  (b) 

A  suit  for  nullity  of  marriage,  which  may,  pursuant 
to  Art.  184,  be  instituted  by  all  persons  having  an 
interest  in  the  question,  cannot,  nevertheless,  be  insti- 
tuted by  collateral  relations,  or  by  the  children  of  a 
former  marriage,  whilst  both  the  husband  and  the  wife 
are  living,  unless  the  interest  of  such  relations  or  chil- 
dren be  a  present  vested  interest,  (c) 

Any  husband  or  wife,  to  the  prejudice  of  whose  rights 
as  such,  a  second  marriage  has  been  contracted,  may 
sue  for  a  sentence  of  nullity  of  such  second  marriage, 
even  in  the  lifetime  of  that  party  to  the  second  mar- 
riage, with  whom  such  husband  or  wife,  as  the  case 
may  be,  has  been  previously  united  in  marriage,  (d) 

Any  marriage  not  celebrated  in  public,  and  before 
the  competent  civil  officer,  may  be  impeached  by  either 
of  the  parties  to  such  marriage,  as  also  by  the  fathers 
and  mothers  of  the  parties  respectively ;  by  the  ascend- 
ants next  in  degree,  and  by  all  persons  having  a  present 
vested  interest  in  the  question,  as  also  by  the  ministry 
of  public  justice,  (e) 


(a)  Art.  185.  .     (b)  Art.  186.  (c)  Art.  187. 

(rf)  Art.  188.  (c)  Art.  191. 
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A  sentence  touching  the  validity  of  a  marriage  never 
becomes  a^naZ  judgment,  but  is  always  open  to  revision 
and  reversal. 

'Md  in  matrimonium  speciale  est,  ut  sententia  in 
conjugali  causa  lata,  quacunque  circumspectione  pne- 
missa,  sive  bis  ab  ea  provocatum  fiierit  confirmataque 
sit,  sive  lapsus  terminis  ad  appellandum  sit,  nunquam 
transeat  in  rem  judicatam,  ac  proind^  non  ita  efficacem 
auctoritatem  sortiatur,  quin  retractanda  sit  quoties 
compertum  ftierit  eam  errore  quodam  latam  fuisse."  (a) 

But  so  long  as  it  is  unrepealed  it  is  conclusive  evi- 
dence against  all  persons  who  were  bond  fide  parties  to 
that  adjudication,  (b) 

id)  Sanchez,  lib.  7,  Disp.  100.  See  also  X.  lib.  2,  tit.  27,  c.  7  and  20. 
Oughton,  tit.  306.    Bouzer  v.  Ricketts,  1  Hagg.  Cons.  Rep.  214. 

(6)  X.  Lib.  2,  tit.  27,  c.  11.  Duchess  of  Kingston's  Case,  State  Trials, 
8to  edit.  ¥ol.  20. 
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SECTION  III. 

THE    MARRIAGE   CONTRACT. 

The  validity  of  the  contract  is  decided  by  the  lex  loci  oontradut. — This  nik 
considered  as  jus  gentwm, — ^The  evils  resulting  from  any  other  rule. — 
Exceptions  to  it,  when  the  lex  loci  contractus  violates  the  precepts  of 
the  Christian  religion  or  public  morals. — ^Polygamy. — Incest. — ^Marriages 
which  in  some  countries  are  incestuous  and  void,  in  others  are  valid. — 
Resort  by  persons  to  another  country,  to  evade  a  law  in  their  own  country, 
by  which  their  marriage  was  prohibited.  Hie  nature  of  this  exception. 
Marriages  in  Scotland  by  English  subjects  do  not  contravene  the  prin- 
ciple on  which  this  exception  rests. — The  Code  Civil. — The  law  of  Hol- 
kmd. — The  Royal  Marriage  Act. — How  far  these  laws  affect  marriages 
contracted  in  foreign  countries  in  contravention  of  their  enactments. 

In  the  two  preceding  sections  a  general  outline  has 
been  given  of  the  principal  circumstances  on  which  the 
validity  of  the  marriage  depends.  It  will  have  been 
seen  that  the  laws  which  have  been  referred  to,  differ 
from  each  other  in  several  important  particulars.  The 
judicial  tribunals  of  a  country  may  be  called  on  to 
decide  on  the  validity  of  a  marriage  contracted  in 
conformity,  not  with  its  own  law,  nor  with  that  of  the 
domicile  of  the  parties,  but  with  that  of  the  country  in 
which  it  was  celebrated. 

Although  there  is  a  contrariety  of  opinion  amongst 
jurists  as  to  the  extent  to  which  the  law  of  the  place 
where  the  marriage  is  celebrated  should  prevail  in 
deciding  on  the  rights  and  capacities  incident  to  the 
status,  yet  there  is  a  perfect  concurrence  amongst  them, 
in  referring  to  the  exclusive  decision  of  the  law  of  that 
place,  the  question,  whether  the  status  itself  has  been 
constituted,  or  in  other  words,  whether  a  valid  marriage 
has  been  contracted. 
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*^  From  the  infinite  mischief  and  confusion  that  must 
necessarily  arise  to  the  subjects  of  all  nations,  with 
respect  to  legitimacy,  successions,  and  other  rights,  if 
the  respective  laws  of  different  countries  were  only  to 
be  observed,  as  to  marriages  contracted  by  the  subjects 
of  those  countries  abroad,  it  has  become  jus  gentium^ 
that  is,  all  nations  have  consented,  or  must  be  presumed 
to  consent,  for  the  common  benefit  and  advantage,  that 
such  marriages  should  be  good  or  not,  according  to  the 
laws  of  the  country  where  they  are  made.  It  is  of 
equal  consequence  to  all,  that  one  rule  in  these  cases 
should  be  observed  by  all  countries ;  that  is,  the  law 
where  the  contract  is  made.  By  observing  this  law, 
no  inconvenience  can  arise ;  but  infinite  mischief  will 
ensue  if  it  is  not.  If  countries  do  not  take  notice 
of  the  laws  of  each  other  with  respect  to  marriages, 
what  would  be  the  consequence  if  two  English  persons 
should  marry  clandestinely  in  England^  and  that  should 
not  be  deemed  a  marriage  in  France?  Might  not 
either  of  them,  or  both,'  go  into  France  and  marry 
again ;  because  by  the  French  law  such  a  marriage  is 
not  good  ?  And  what  would  be  the  confusion  in  such 
a  case  ?  Or  again  : — Suppose  two  French  subjects, 
not  domiciled  here,  should  clandestinely  marry,  and 
there  should  be  a  sentence  for  the  marriage ;  un- 
doubtedly the  wife,  though  French^  would  be  entitled 
to  all  the  rights  of  a  wife  by  our  law.  But  if  no  faith 
should  be  given  to  that  sentence  in  France,  and  the 
marriage  should  be  declared  null,  because  the  man  was 
not  domiciled,  he  might  take  a  second  wife  in  France, 
and  that  wife  would  be  entitled  to  legal  rights  there, 
and  the  children  would  be  bastards  in  one  countrv  and 
legitimate  in  the  other."  (a) 

Sanchez  discusses  the  question  whether  if  the  sub- 
ject of  a  country  in  which  the  decree  of  the  Council  of 

(a)  Scrimshire  v.  Scrimshire,  2  Hagg.  Cons.  Rep.  4l7#  418. 
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Trent  is  in  foree,  marries  in  a  country  where  it  is  not 
admitted,  he  is  bound  to  conform  to  it.  He  maintains 
the  negative,  because,  ^  ^  In  contractibus,  solas  leges  loci 
in  quo  ccmtractus  celebratur,  inspiciuntur :  locus  autem 
ubi  hoc  matrimonium  initur,  non  petit  cam  parochi  et 
testium  aolemnitatem  ad  matrimonii  valorem,  cian  ibi 
decretum  Tridentini  non  obliget,"  (a) 

On  the  same  ground  he  holds  that  a  person  will  be 
bound  to  conform  to  it,  if  it  prevail  in  the  place  where 
the  marriage  is  celebrated,  although  it  is  not  admitted 
in  the  country  of  his  domicile.  ^^  Ea  sol^nnitas  ad* 
hibenda  est,  quam  petunt  leges  loci,  ubi  contractus 
initur :  ciim  erg6  locus  ubi  celebratur  matrimonium  ab 
his  peregrinis  exigat  solemnitatem  Tridentini  in  eo 
vigentis,  aliter  contractum,  nullum  erit/'  (b) 

The  language  of  Huber  is  equally  explicit.  He 
considers  that  if  the  marriage  be  legal  in  the  place  where 
it  is  contracted  and  celebrated,  ^^  ubique  validum  eiit 
effectumque  habebit."  (c) 

J.  Voet  says,  ^^  Sufficit  in  contrahendo  adhiberi  so* 
lemnia  loci  illius,  in  quo  contractus  celebratur,  etsi  non 
inveniantur  observata  solemnia,  quae  in  loco  domicilii 
contrahentium,  aut  rei  sitae,  actui  gerendo  praescripta 
sunt :  quo  fundamento  etiam  in  haijic  sententiam  duplex 
responsum  extat  in  Responsis  Jurisc.  Holl.  part  3,  vol.  1, 
consil.  181,  184."  (rf) 

Merlin  has  thus  forcibly  described  the  extent  to 
which  this  principle  is  carried.  '^  Ainsi,  les  enfans 
qu'une  femme  sauvage  aurait  eus  d'un  sauvs^e,  dans 
un  pays  ou  il  n'y  aurait  point  de  lois  etablies, 
seraient  regardes  comme  legitimes,  meme  parmi  nous, 
quand  mSme  le  pere  et  la  m^re  n'auraient  suivis  d'autres 
lois  que  celles  qu'ils  se  seraient  impos^es :  de  m^me 
ceux  de  deux  epoux,  Anglais  ou  Chinais,  qui  auraient 

(a)  Sanchez,  lib.  3»  Disp.  18,  n.  28.  (6)  lb.  n.  26. 

(c)  Ruber,  de  Conf.  Leg.   lib.  1,  tit.  3,  §  8. 

(d)  Voet,  lib.  23,  tit.  2,  n.  4.     P.  Voet,  §  9,  c.  2. 
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accompli  les  lois  de  Tempire  de  Chine  ou  du  royaume 
d'Angleterre."  (a) 

Hertius  thus  lays  down  the  rule,  ^^  Matrimonium 
juxta  solemnitates  loci  alicujus,  ubi  sponsus  et  sponsa 
commorabantur,  contractum,  non  potest  praetextu  illo 
rescindi,  quod  in  domicilio  aut  patria  mariti  alios  solem- 
nitates observentur/'  (b) 

The  law  of  England  has  adopted  this  principle  in  its 
iullest  extent*  (c)  It  admits  the  validity  of  a  marriage 
contracted  in  Scotland  by  English  subjects  accwding  to 
the  law  of  that  kingdom^  although  the  marriage  would 
be  invalid  according  to  the  law  c^  England,  and  notwith-* 
standing  the  parties  had  acquired  no  band  fide  domicile 
in  Scotland  y  but  had  resorted  thither  for  the  purpose  of 
making  a  contract,  which  if  they  had  remained  in 
England  they  were  prohibited  from  making,  id)  Lord 
Stowell,  in  deciding  on  the  validity  of  a  marriage 
celebrated  in  Scotland,  observes  '^  that  the  only  prin- 
ciple applicable  to  such  a  case  by  the  law  of  Eng- 
land is,  that  the  validity  of  the  marriage  rights  must 
be  tried  by  reference  to  the  law  of  the  country,  where, 
if  they  exist  at  all,  they  had  their  origin*  Having  fur- 
nished this  principle,  the  law  of  JEngkmd  withdraws 
altogether,  and  leaves  the  legal  question  to  the  ezcluttve 
judgment  of  the  law  of  Scotland.''  (e) 

The  same  principle  has  been  adopted  in  the  United 
States.  (/) 

(a)  Meriin,  Sect.  2,  §1,  tit.  Manage.  Boullenois,  torn.  1.  tit.  2,  c.  3, 
Obe.  23,  p.  494. 

(6)  1  Hertius,  Opera  de  Collis.  Leg.  $  4 ;  §  10,  p.  126. 

(c)  Ryan  ▼.  Ryan,  2  Phill.  Rep.  332.  Kelyng's  Cases,  79.  Ilderton  v. 
ndsTton,  2  H.  Bl.  145.  Scrimshire  t.  Scrimshire,  2  Hagg.  Cons.  Rep.  395. 
Middleton  v.  Janverin,  R).  437.  Herbert  y.  Herbert,  2  Phillim.  430.  Mon- 
tague V.  Montague,  2  Add.  375. 

(cO  Compton  v.  Bearcroft,  Arches,  l6th  Feb.  1767 ;  Delegates,  4th  Feb. 
1769.  Grrierson  ▼.  Grierson,  Lib.  Reg.  A.  1780,  F.  552.  Bedford  v.  Vamey, 
1762,  before  Lord  Northington.  Brook  v.  Oliver,  at  the  Rolls,  before  Sir 
Thoe.  CUrke,  1759,  2  Hagg.  Cons.  Rep.  376. 

(t)  Dahrymple  v.  Dalrymple,  2  Hagg.  Cons.  Rep.  59. 

i/y  2  Kent's  Comm.  93. 
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This  principle  is  applied  to  all  questions  involving 
the  validity  of  the  marriage,  whether  they  respect  the 
competence  of  the  parties  to  contract,  or  the  manner  in 
which  they  have  contracted  marriage. 

The  exceptions  to  which  it  is  subject  are  few.  A 
state  would  not  give  effect  to  the  lex  loci  contractus^  if  it 
sanctioned  a*  violation  of  the  precepts  of  the  Christian 
religion,  or  of  public  morals,  or  of  its  own  policy  and 
institutions.  A  marriage  founded  on  polygamy,  or 
which  was  incestuous,  would  not  be  recognized  in  any 
Christian  country,  although  it  might  be  warranted  by  the 
municipal  law  of  the  country  in  which  it  was  contracted. 

Huber,  having  stated  the  principle,  thus  adds  to  the 
exception  which  he  had  applied  to  other  contracts. 
"  Sub  eadem  exceptione,pr8ejudicii  aliis  non  creandi;  cui 
licet  addere,  si  exempli  nimis  sit  abominandi,  ut  si 
incestum  juris  gentium  in  secundo  gradu  contingeret 
alicubi  esse  permissum ;  quod  vix  est  ut  usu  venire 
possit.'*  (a) 

This  exception  is  at  once  admitted  when  the  marriage 
has  been  contracted  between  parties  related  to  each  other 
within  those  degrees  which  all  codes  concur  in  treating 
as  prohibited,  as  marriages  between  relations  by  blood 
in  the  ascending  or  descending  line,  and  between  brother 
and  sister  by  blood  ;  because  marriages  between  those 
parties  are  universally  regarded  as  incestuous  and 
void,  (ft)  But  there  is  great  difficulty  in  determining 
when  the  prohibition  of  marriages  between  persons  re- 
lated in  the  collateral  line  in  any  degree  beyond  that 
of  brother  and  sister,  can  be  sustained  on  the  ground  of 
their  repugnancy  to  the  law  of  nature,  and  therefore 
that  the  prohibition  is  of  universal  obligation. 

'*  De  conjugiis  eorum  qui  sanguine  aut  affinitate  jun- 

(a)  Huber,  de  Conf.  Leg.  lib.  1,  tit.  3,  n.  8. 

{h)  GrotiuSfde  Jure  Belli  etPacis,  lib.  2,  c.  5,  $  12, 13, 14.  2  Kent's  Gonim. 
81.  Vaughan'e  Rep.  206.  Heinec.  Elem.  Jur.  Nat.  et  Gent.  lib.  2,  C:  2, 
$  40,  41.    Blackmore  v.  Thorpe,  1  Hagg.  Gona.  Rep.  393. 
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guntur  satis  gravis  est  quaestio,  et  non  rar6  magnis 
motibus  agitata.  Nam  causas  certas  ac  naturales,  cur 
talia  conjugia,  ita  ut  legibus  aut  moribus  vetantur,  illi- 
cita  sint,  assignare  qui  voluerit  experiendo  discet  quam 
id  sit  difficile,  im6  preestari  non  possit."  (a) 

In  England,  a  marriage  between  a  man  and  the  sister 
of  his  deceased  first  wife  is  invalid,  but  in  New  York, 
and  other  states  of  America,  it  is  valid,  (b) 

A  marriage  between  an  uncle  and  niece  by  blood,  in 
England  and  Louisiana,  is  incestuous  and  void,  but  in 
other  parts  of  the  United  States  it  is  valid,  (c) 

In  considering  prohibitions  which  are  founded  on 
municipal  laws,  and  are  not  therefore  of  universal  obli- 
gation, the  question  arises,  how  far  a  marriage  con- 
tracted within  degrees  not  prohibited  by  the  lex  lod 
eontractuSy  will  be  recognized  in  another  country,  where 
persons  within  those  degrees  are  prohibited  from  mar- 
rying. In  one  of  the  American  courts,  it  was  decided 
that  such  a  marriage  ought  to  be  recognised.  On  that 
occasion  the  following  opinion  was  expressed  : 

"  If  a  foreign  state  allows  of  marriages  incestuous  by 
the  laws  of  nature,  as  between  parent  and  child,  such 
marriage  would  not  be  allowed  to  have  any  validity 
here.  But  marriages  not  naturally  unlawful,  but  pro- 
hibited by  the  law  of  one  state  and  not  of  another,  if 
celebrated  where  they  are  not  prohibited,  would  be 
holden  valid  in  a  state  where  they  are  not  allowed. 
As  in  this  state,  a  marriage  between  a  man  and  his 
deceased  wife's  sister  is  lawful,  but  it  is  not  so  in  some 
states ;  such  a  marriage  celebrated  here  would  be  held 
valid  in  any  other  state,  and  the  parties  entitled  to  the 
benefits  of  the  matrimonial  contract."  ((/) 

(a)  Grotius,  de  Jure  Belli  et  Pacis,  lib.  2,  c.  5,  §  12. 

(6)  Harris  v.  Hicks,  2  Salk.  548.  Hill  v.  Good,  Vaughan's  Rep.  302, 
312,  320.    Butler  y,  GastriU,  Gilbert's  £q.  Rep.  156.     2  Kent's  Comm.  81. 

(c)  Burgess  v.  Burgess,  1  Hagg.  Cons.  Rep,  384.    2  Kent's  Comm.  81. 

{d)  Greenwood  v.  Curtis,  6  Mass.  R.  378,  379.  Medway  v.  Needham, 
16  Mass.  R.  157,  l6l.    Wigbtman  v.  Wigbtman,  4^  Jobn.  Cb.  Rep.  343. 
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This  doctrine,  if  it  be  confined  to  cases  in  which  the 
party  had  acquired  a  boTid  fide  domicile  in  the  country 
which  sanctions  a  marriage  prohibited  by  the  law  of  his 
former  domicile  may  be  readily  admitted.  It  ought 
not,  however,  to  be  extended  to  cases  in  which  the 
party  retains  his  domicile  in  the  country  where  the  pro- 
hibitory law  prevails,  but  quits  it,  and  resorts  to  an- 
other country,  for  the  single  purpose  of  evading  lliat 
kw,  and  of  doing  that  which  the  law  of  the  latter 
country  permits,  or  rather  does  not  prohibit.  The 
opinion  of  Huber  is  very  decided  against  such  an 
extension  of  this  doctrine.-  ^^  Brabantus  uxore  ducta 
dispensatione  Pontificis,  in  gradu  prohibito,  si  hiic 
migret,  tolerabitur ;  at  tamen  si  Frisius  cum  patris  filia 
se  conferat  in  Brabantiam  ibique  nuptias  cekbret,  hike 
reversus  non  videtur  tolerandus ;  quia  sic  jus  nostrum 
pessimis  exemplis  eluderetur."  (a) 

In  MuUer's  Promptuarium  a  similar  opinion  is  to  be 
found  ^^  Si  in  loco  ubi  sponsus  domicilium  habet,  ma- 
trimonium  in  eo  gradu,  quo  sponsus  spons83  junctus, 
prohibitum,  in  domicilio  spons®  ver6  permissum  est,  et 
sponsus,  ut  legibus  domicilii  sui  se  subducat,  in  domi- 
cilio sponsse  nuptias  contrahit,  sponsus  a  principe  suo 
punitur,  et  matrimonium  irritum  declaratur.  Sponsa 
ptiniri  nequit,  quia  tempore  initarum  nuptiarum  istis 
legibus  nondum  obstricta  erat,  nisi  se  autem  iisdem 
subjecerit/'  (6) 

The  law  which  prohibits  persons  related  to  each  other 
in  a  certain  degree  from  intermarrying,  and  declares 
their  intermarriage  to  be  null,  imposes  on  them  a  per- 
sonal incapacity  qtAoad  that  act ;  and  that  incapacity 
must  continue  to  affect  them,  so  long  as  they  retain 
their  domicile  in  the  country  in  which  that  law  pre- 
vails. The  resort  to  another  country  where  there  was 
no  such  prohibitory  law,  for  the  mere  purpose  of  evading 

(a)  Huber,  de  Conf.  Leg.  lib.  1,  tit.  3,  n.  8. 

(6)  MuUer,  Prompt  tit.  Matrimonium,  n.  81,  p.  565. 
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the  law  of  their  own  country,  and  with  the  intention  of 
returning  thither  when  their  marriage  had  taken  place, 
cannot  be  considered  a  change  of  their  former  domicile, 
or  the  acquisition  of  a  domicile  in  the  country  to  which 
they  had  resorted.  They  must,  therefore  be  regarded 
as  still  subject  to  the  personal  incapacity  imposed  by 
the  law  of  their  real  domicile. 

Jurists  who  give  the  fullest  effect  to  the  lex  hci  dOn- 
traetus  make  an  exception  when  it  has  been  resorted  to 
by  a  party  in  fraud  of  the  law  of  his  own  country. 
Huber  has  thus  stated  it :  ^ '  Saep^  fit,  ut  adolescentes 
sub  curatoribus  agentes,  furtivos  amores  nuptiis  con- 
glatinare  cupientes,  abeant  in  Frisiam  Orientalem, 
sdiave  loca,  in  quibus  curatorum  consensus  ad  matri- 
monium  Bon  requiritur,  juxta  leges  Romanas,  quae 
apod  nos  hac  parte  cessant.  Celebrant  ibi  matrimo- 
nium,  et  mox  redeunt  in  patriaiH.  Ego  ita  existimo, 
banc  rem  manifestJ^  pertinere  ad  eversionem  juris 
no^ri ;  ac  ide6  non  esse  magistratus  heic  obligatos, 
h  jure  gentium,  ejusmodi  nuptias  agnoscere  et  ratas 
habere.  Mult6que  magis  statuendum  est,  eos  contra  Jus 
Gentium  facere  videri,  qui  civibus  alieni  imperii  sua 
facilitate,  jus  patriis  legibus  contrarium,  scientes  et  vo- 
lentes  impertiuntur."  (c) 

Pothier  considers  that  this  exception  was  recognized 
by  the  law  of  France.  "  Tout  ce  que  nous  avons  dit 
jusqu'a  present  sur  la  nullite  du  mariage  celebre  hors 
de  la  presence  et  sans  le  consentement  du  cure  des  par- 
ties, a  lieu,  quand  meme  le  mariage  aurait  et6  celebre 
en  pays  etranger  par  des  Fran^ais,  lorsqu'il  parait  que 
c'est  en  fraude  de  la  loi  qu'ils  y  sont  alles.  En  vain 
diraient-ils  que  la  forme  des  contrats  se  r^gle  par  les 
lois  du  lieu  oil  ils  se  pa^sent;  que  leur  mariage  ne 
s'etant  pas  fait  en  France,  mais  en  pays  etranger,  ils 

(a)  Huber,  de  C!onf.  Leg.  lib.  1,  tit.  3,  n.  8. 
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n'ont  pas  ete  obliges  d'observer  les  lois  prescrites  en 
France  pour  la  forme  de  leur  manage.  La  reponse  est 
que  la  celebration  du  manage  en  face  d'eglise  par  le 
propre  cure,  n'est  pas  une  pure  forme  d'acte  ;  c'est  une 
obligation,  que  nos  lois  imposent  aux  parties  qui  veulent 
contracter  manage,  k  laquelle  les  parties  qui  y  sont 
sujettes,  ne  peuvent  se  soustraire,  en  allant  en  fraude 
se  marier  dans  un  pays  etranger."  (a) 

P.  Voet  has  insisted  on  this  exception.  ' '  Excipe3.  Nisi 
quis,  quo  in  loco  domicilii  evitaret  molestam  aliquam  vel 
sumptuosam  solemnitatem,  ade6que  in  fraudem  sui  sta- 
tuti  nulla  necessitate  cogente  alio  proficiscatur,  et  mox 
ad  locum  domicilii,  gesto  alibi  negotio,  revertatur.''  (b) 

The  decisions  of  the  courts  in  England,  which  have  de- 
clared valid  a  marriage  contracted  in  Scotland  by  English 
persons,  who  had  resorted  thither  for  the  sole  purpose  of 
evading  the  prohibitions  of  the  English  Marriage  Act, 
are  perfectly  consistent  with  the  admission  of  this  excep- 
tion. Such  a  marriage  is  valid,  because  it  is  not  pro- 
hibited by  the  English  Marriage  Act.  It  is  a  misappli- 
cation of  terms  to  describe  it  as  an  evasion,  or  in  fraud 
of  the  Act ;  for,  in  fact,  it  is  not  prohibited.  There  is  an 
express  provision,  that  nothing  in  that  act  shall  extend 
to  marriages  in  Scotland,  or  to  any  marriages  beyond 
sea.  The  act,  therefore,  left  English  subjects  at  perfect 
liberty  to  resort  to  any  country  for  the  purpose  of  con- 
tracting and  celebrating  their  marris^e.  So  far  from 
the  act  containing  a  general  and  absolute  prohibition, 
and  a  declaration  of  the  nullity  of  all  marriages  con- 
tracted otherwise  than  in  conformity  to  its  provisions, 
it  confines  such  prohibition  and  declaration  to  marriages 

(a)  Pothier,  Traits  du  Manage,  part  4,  c.  1.  n.  363.  Merlin,  Rep.  Uniyers. 
tit.  Manage,  sect.  4.  §  11.  Bouheir,  Cout.  de  Bourg.  c.  27,  §  59  to  66. 
Brower,  de  Jure  Conuub.  lib.  2,  c.  2,  n.  10. 

(b)  P.  Voet,  c.  2,  §  9,  n.  9.  Mascard,  de  Interp.  Stat.  Cond.  6,  n.  134, 
J.  Voet,  lib.  23,  tit.  2,  n.  4.     See  Robertson  v.  Bland,  2  Burr.  1077. 


CIVIL   STATUS MARRIAGE   CONTRACT.  193 

contracted  in  England.  These  decisions,  therefore,  are 
founded  upon  the  right  of  the  parties,  consistently  with 
the  Marriage  Act,  to  resort  to  the  foreign  country  for 
the  purpose  of  contracting  their  marriage,  and  upon  the 
act  itself  containing  no  provision  which  renders  void  a 
marriage  so  contracted,  (a) 

It  is  upon  this  ground,  and  to  this  extent,  that  the 
argument  of  Sanchez  must  be  understood,  when  he  con- 
tends that  a  marriage  is  not  void,  because  the  parties  have 
resorted  to  a  country  in  which  they  have  contracted  it, 
for  the  purpose  of  avoiding  ceremonies  which  are  required 
in  their  own  country.  *^  Displicet  mihi  heec  limitatio, 
et  credo,  licet  adirent  eo  'fine,  ut  possent  liber^  absque 
parocho  et  testibus  contrahere,  esse  ratum  matrimonium. 
Nam  qui  jure  suo  utitur,  non  potest  dici  fraudem  com- 
mittere,  ut  ea  ratione  effectus  impediatur."  "  NuUus 
videtur  dolo  facere,  qui  jure  suo  utitur."  (6)  "  Est  enim 
fraus  Iicita,'cum  contrahentes  utantur  jure  suo:  ergo  ciim 
adeuntes  locum,  ubi  non  viget  Trident,  animo  contra- 
hendi absque  parocho  et  testibus,  utuntur  jure  suo, 
habent  enim  jus  sic  ibi  contrahendi,  erit  fraus  licita,  nee 
ea  ratione  effectus  ac  valor  matrimonii  impedietur."(c) 

The  same  jurist,  in  a  subsequent  passage,  admits  tiie 
distinction  between  a  personal  incapacity  imposed  by  the 
law  of  the  domicile,  which  would  accompany  the  party 
in  whatever  country  he  contracted,  and  a  law  which 
attached  to  the  act  only  in  respect  of  its  taking  place  in 
the  country  in  which  that  law  prevailed.  "  Die  quando 
inhabilitas  est  eonstituta  absolute  et  simpliciter,  sequi 
personam  quocumque  euntem:  secus  quando  est  eon- 
stituta per  modum  legis,  sicut  enim  lex  ilia  non  obligat  in 
illis  locis,  ita  inhabilitas,  et  annuUatio  actus  non  obligat 
ibi,  nee  sequitur  personam,  nisi  dum  est  in  locis,  in 
quibus  ea  lex  vim  obligandi  habet non  enim 

(a)  Harford  v.  Morris,  2  Hagg.  Cons.  Rep.  423. 
(ff)  Dig.  lib.  50,  tit.  17,  de  Divers.  Reg.  I.  55. 
(c)  Sanchez,  lib.  3,  Disp.  18,  N.  29. 
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ligatur  lege  Ecclesiastiea  in  loco,  ubi  ex  voluntate  ac 
dispositione  ejusdem  Ecclesise  non  habet  robur  eadem 
lex  :  ut  contingit  in  locis,  ubi  aut  non  recepta  aut  non 
publicata  fuit."  (a) 

The  decisions  in  the  Supreme  Court  of  Massachusetts, 
as  they  are  stated  in  the  Commentaries  on  American 
Law,  carry  the  doctrine  much  further,  and  reject  any 
exception  founded  on  the  purpose  for  which  the  parties 
resorted  to  the  country  where  they  contracted  the  mar- 
riage. The  parties  in  the  case  referred  to  had  left  the 
state  on  purpose  to  evade  its  statute  law,  and  to  marry  in 
opposition  to  it,  and  being  married,  they  returned  again ; 
yet  their  marriage  was  held  valid,  if  it  were  valid  ac- 
cording to  the  laws  of  the  place  where  it  was  contracted, 
notwithstanding  the  parties  went  into  the  other  state 
with  an  intention  to  evade  the  laws  of  their  own.  (b) 

In  another  case,  (c)  the  issue  of  a  person  who  had 
been  divorced,  d  vinculo,  for  adultery,  and  who  was 
declared  incompetent  to  re-marry,  and  who  had  gone 
to  a  neighbouring  state,  where  it  was  lawful  for  him  to 
re-marry,  and  there  married,  were  held  legitimate,  (d) 

The  more  sound  decision  is  that  which  was  pronounced 
by  the  Consistory  Court  of  London  in  the  case  already 
cited,  (e)  There,  a  second  marriage  had  taken  place  in 
Scotland  between  two  persons,  one  of  whom  had  been 
previously  married,  but  who  had  been  divorced  a  vinculo 
of  the  first  marriage  by  the  sentence  of  a  Scotch  court. 
The  parties  were  domiciled  in  England  at  the  time  of  the 
second  marriage,  a&  well  as  of  the  divorce.  The  court 
disclaimed  any  intention  of  deciding  on  the  effect  of  the 
divorce,  if  the  parties  had  been  at  all  times  domiciled 
in  Scotland,  and  the  first  marriage  had  taken  place 
during  a  casual  visit  to  England,  or  if  the  parties  had 

(a)  Sanchez,  lib.  3,  Disp.  18,  N.  30.  (b)  2  Kent's  Ck>mm.  92 

(c)  West  Cambridge  v.  Lexington,  1  Pickering,  606. 

{d)  2  Kent's  Comm.  93. 

(e)  Beazley  v.  Beazley,  3  Hagg.  Eccles.  Rep.  639. 
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been  bond  fide  domiciled  in  Scotland,  at  the  time  of  the 
divorce;  but  it  determined  that,  as  according  to  the 
law  of  England  the  first  marriage  had  not  been  dissolved, 
the  party  was  incapable  of  contracting  the  second  mar- 
riage. Hence  the  Ux  loci  contractus  was  not  allowed  to 
prevail,  because  one  of  the  parties  was  incapacitated  by 
the  law  of  his  domicile  from  making  the  contract,  (a) 
and  was  not  relieved  from  that  incapacity  by  his  transient 
visit  to  Scotland. 

In  the  United  States,  cases  have  arisen  of  parties  who 
had  been  married,  and  resided  in  a  state  where  divorces 
were  not  permitted,  but  removed  into  another  state  for 
the  sole  and  express  purpose  of  procuring  a  divorce,  and 
having  obtained  it,  returned  into  their  native  state, 
and  contracted  other  matrimonial  ties.  When  a  divorce 
was  sought  in  such  a  case,  the  courts  in  Massachusetts 
very  properly  refused  to  sustain  a  libel  for  a  divorce, 
and  sent  the  parties  back  to  seek  such  relief  as  the  laws 
of  their  own  domicile  afforded,  (i)  The  Supreme  Court 
of  New  York  has  refused  to  assist  a  party  who  had  thus 
gone  into  another  state  and  obtained  a  divorce  on 
grounds  not  admissible  in  New  York,  and  procured  in 
evasion  of  its  laws,  and  would  not  sustain  an  action 
for  alimony  founded  on  such  a  divorce,  (c)  So  also  in 
another  case,  (d)  the  Supreme  Court  in  Massachusetts 
held  a  divorce  in  another  state  to  be  null  and  void,  as 
having  been  fraudulently  procured  by  one  of  their 
citizens  without  a  change  of  domicile,  (e) 

The  necessity  of  adopting  such  an  exception  is  still 

(a)  Beazley  y.  Beazley,  3  Hagg.  Eccl.  Rep.  p«  639. 

(6)  Hopkins  t  Hopkins,  3  Mass.  Rep.  158.  Carter  v.  Carter,  6  Mass. 
Rep.  268. 

(c)  Jackson  t.  Jackson,  1  John's  Rep.  424.  Borden  v.  Fitch,  16  John's 
Rep.  121. 

{fi)  Hanover  v.  Tamer,  14  Mass.  Rep.  227.  Barber  v.  Root,  10  Mass. 
Rep.  265. 

(e)  2  Kent's  Comm.  108. 
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more  obvious,  when  there  prevails,  in  the  country  of 
which  the  parties  are  subjects,  a  prohibitive  law,  which 
expressly  declares  void  the  marris^e  which  is  contracted 
in  contravention  of  its  enactments.  No  such  case  could 
occur  in  England,  because  its  law  is,  in  express  terms, 
made  applicable  to  marriages  contracted  in  England, 
and  does  not  profess  to  regulate  marriages  which  take 
place  in  any  other  part  of  the  world. 

Every  state  retains  the  power  of  making  a  law  re- 
quiring its  own  subjects  to  conform  to  it  in  whatever 
country  they  may  reside.  It  may,  therefore,  by  its 
Marriage  Law,  expressly  enjoin  that  the  marriage  of  its 
subjects  shall  be  preceded  or  accompanied  by  certain 
ceremonies,  which  are  capable  of  being  performed  in 
whatever  country  the  marriage  is  celebrated,  and  it  may 
declare,  that  unless  these  ceremonies  are  performed  the 
marriage  shall  be  void.  "  Qu6d  statuentes  possint  statuto 
ligare  cives  etiam  extra  territorium  actum  conficientes, 
apud  me  est  certum:  et  passim  sine  controversia 
admittunt.  Dd."(a) 

The  law  of  Holland,  it  has  been  seen,  requires  the 
publication  of  the  banns  in  the  domicile  of  .the  parties, 
and  declares  the  marriage  to  be  void,  if  such  publica- 
tion has  not  taken  place.  J.  Voet  piits  the  case  of  an 
inhabitant  of  Holland  contracting  a  marriage  in  Flanders 
or  Brabant,  with  a  female  of  either  of  those  countries  ; 
all  the  ceremonies  required  by  the  laws  of  the  two  latter 
places  have  been  observed,  but  there  has.  been  no  pre- 
vious publication  of  banns  in  the  place  of  his  domicile 
in  Holland.  This  jurist  admits,  that  such  a  marriage 
would,  at  first  sight,  seem  to  be  valid,  on  the  principle 
that  it  is  sufficient  to  have  adopted  the  forms  prescribed 
by  the  law  of  the  place  where  the  contract  is  made, 
although  it  may  be  at  variance  with  the  law  of 
the   domicile   or   the    situs,  and   that   this  has   been 

(a)  Menochius,  de  Pnra.  lib.  2,  pnes.  2,  n.  5. 
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sanctioned  by  the  decisions  in  the  courts  of  Holland,  (a) 
But  he  observes,  **  Sed  eo  non  obstante  magis  est,  ut 
matrimonia,  eo  modo  extra  HoUandiam,  ab  HoUando 
eelebrata,  infirma  per  judicem  HoUandicum  pronun- 
ciari  debeant,  propter  edicti  verba,  quibus  nuptiee,  per 
HoUandam  sine  denunciationibus  publicis  in  domicilii 
loco  interpositis  contractse,  irritae  esse  jussae  sunt.  Nihil 
in  contrarium  faciente  illo  axiomate,  quod  sufficiat  in 
negotiis  contrahendis  adhiberi  solemnia  loci  in  quo 
actus  geritur :  cum  ista  regula  locum  inveniat,  si  non  in 
fraudem  statuti  quis  ali6  se  contulerit  ad  actum  cele- 
brandum,  aut  statutum  nominatim  irritum  declaraverit 
actum  a  suo  subjecto  peregrina  solemnitate  gestum."  (Jb) 

Of  the  same  description  is  the  article  in  the  Code 
Civil,  which  ordains  that  a  marriage  contracted  in  a 
foreign  country,  between  two  natural  born  French 
subjects,  or  between  a  French  subject  and  a  foreigner, 
shall  be  valid,  if  celebrated  according  to  the  established 
form  of  such  foreign  country,  provided  that  two  publi- 
cations thereof,  pursuant  to  Article  63,  shall  have  been 
made,  previous  to  the  celebration  of  such  marriage,  and 
provided  that  such  marriage,  so  far  as  regards  that  party 
who  shall  be  a  French  subject,  shall  not  be  contracted 
in  contravention  of  any  of  the  provisions  contained  in 
Chap.  1 ,  Lib.  6.  (c) 

Marriages  contracted  in  a  foreign  country  by  the 
subjects  of  France,  in  contravention  of  these  provisions, 
have  been  deemed  void  by  the  judicial  tribunals  of  that 
kingdom. 


(a)  Politic  Ordinat.  Ord.  Zelandise,  anni  1583,  art.  6,  et  seq.  vol.  1,  Placit. 
HoU.  p.  351,  et  seq.  Placit.  Ord.  General.  5th  Feb.  1643,  and  8  April, 
1644,  vol.  1,  Placit.  HoU.  p.  359»  et  seq.  31  et  Decembris,  1647,  vol.  2, 
Placit.  Holl.  p.  1223,  et  Ecbt-reglement  van  de  Staten  Generaal,  ISMartii, 
1656,  art.  1,  et  seq.  vol.  2,  p.  2429.  Sande,  Decis.  Frisc.  lib.  2,  tit.  1, 
Defin.  1.  Respons.  Jurisc.  Holl.  part.  3,  vol.  1,  Consil.  184.  Abraham 
Wesel.  ad  Novel.  Constitut.  Ultraject.  art.  14,  n.  47,  etseq. 

(6)  Yoet,  lib.  23,  tit.  2,  n.  4  ;  lib.  1,  tit.  de  Statut.  n.  14. 

(c)  Art.  170- 
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The  English  act  for  regalating  the  future  marriages 
of  the  royal  family  is  another  instance  in  which  the  lex 
loci  contractus  could  not  prevaiL  It  enacts  ^*  that  no 
descendant  of  King  George  the  Second,  male  or  female 
(other  than  the  issue  of  princesses  who  have  married  or 
may  hereafter  marry  into  foreign  families),  shall  be 
capable  of  contracting  matrimony  without  the  previous 
consent  of  his  Majesty,  his  heirs  or  successors,  signified 
under  the  great  seal,  and  declared  in  council,  and  that 
every  marriage  or  matrimonial  contract,  of  any  such 
descendant,  without  such  consent  first  had  and  obtained, 
shall  be  null  and  void,  to  all  intents  and  purposes  what- 
soever." (a) 

This  act  does  not,  like  the  Marriage  Act,  in  express 
terms  restrain,  nor  can  it,  from  the  nature  of  its  provi- 
sions, be  construed  to  restrain  its  operation  to  a  matri- 
monial contract  which  has  been  made  in  England. 

The  conditions  which  it  enjoins  admit  of  a  perform- 
ance in  whatever  place  the  marriage  is  celebrated. 

The  judicial  tribunals  of  England  must  necessarily  be 
bound  by  this  statute,  and  could  not  recognise  a  mar- 
riage contracted  in  contravention  of  its  provisions.  And 
if  this  act  be  considered  as  affecting  those  who  are  the 
objects  of  legislation  by  the  British  Parliament,  and 
without  regard  to  the  relation  in  which  the  descend- 
ants of  George  the  Second  stand  to  the  kingdom  of 
Hanover,  foreign  tribunals  would  not,  consistently  with 
the  principles  on  which  the  comitas  gentium  is  adopted, 
treat  it  as  valid. 

Reference  has  been  made,  in  a  preceding  section,  to 
the  marriages  of  Jews,  celebrated  according  to  their  own 
rites,  and  without  regard  to  those  enjoined  by  the  law 
of  the  country  in  which  they  are  domiciled,  and  to 
those  celebrated  by  the  ministers  attached  to  embassies 
and  factories  in  foreign  countries.     The  sanction  given 

(a)  IfGeo.  3,  c.  11,  §1. 


' 


CIVIL   STATUS MARRIAGE   CONTRACT.  199 

to  these  marriages  affords  another  exception  to  the  rule. 
They  are  contracted  in  conformity  with  the  law  of  the 
country  to  which  the  parties  belong,  and  not  of  the 
country  in  which  the  marriage  is  actually  celebrated,  (a) 

*'  English  decisions  have  established  this  rule,  that  a 
foreign  marriage,  valid  according  to  the  law  of  the  place 
where  it  is  celebrated,  is  good  every  where  else ;  but 
they  have  not  i  converse  established,  that  marriages  of 
British  subjects,  not  good  according  to  the  general  law 
of  the  place  where  celebrated,  are  universally,  and  under 
all  possible  circumstances,  to  be  regarded  as  invalid  in 
England.  It  is,  therefore,*'  adds  Lord  Stowell,  *  *  to  be 
advised,  that  the  safest  course  is  always  to  be  married 
according  to  the  law  of  the  country,  for  then  no  ques- 
tion can  be  stirred  ;  but  if  this  cannot  be  done,  on  ac- 
count of  legal  or  religious  difficulties,  the  law  of 
England  does  not  say  that  its  subjects  shall  not  marry 
abroad."  (b)  There  seems  to  be  an  inclination  in  the 
courts  of  England,  where  the  marriage  of  two  British 
subjects  in  a  foreign  country  is  not  sustainable  by  the 
law  of  that  country,  to  ascertain  whether  it  be  valid 
according  to  the  law  of  England,  (c) 

It  may  be  stated,  as  the  result  of  the  opinions  of 
jurists  and  the  decisions  of  judicial  tribunals — 

1st,  That  the  validity  of  the  marriage,  both  in  respect 
of  the  competence  of  the  parties  to  contract,  and  of  the 
solemnities  with  which  they  contract  it,  is  to  be  decided 
with  reference  to  the  law  of  the  place  in  which  the 
marriage  is  contracted,  and  that  if  it  be  valid  secundum 
legem  lod  contractus^  it  must  be  deemed  valid  in  every 
other  place. 

2ndly,  But  the  lex  lod  contractus  is  not  admitted  when 
it  violates  the  law  of  nature,  public  morals,   or  the 


(a)  Hading  v.  Smith,  2  Hagg.  Cons.  Rep.  371.  (6)  lb.  390. 

(c)  See  the  several  cases  in  the  English  Consistory  Court  on  foreign 
marriages. 
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policy  or  institutions  of  that  state  in  which  its  validity 
is  sought  to  be  established. 

3rdly,  It  is  not  admitted  when  the  parties  have  no 
bond  fide  domicile  in  hco  contr actus ^  but  have  resorted 
thither  to  evade  a  prohibitory  law  in  force  in  the  place 
of  their  actual  domicile,  extending  to  marriages  con- 
tracted in  any  other  country,  in  terms  or  in  effect,  and 
which  law  has  made  void  a  marriage  contracted  in  con- 
travention of  its  provisions. 

4thly,  The  parties  are  excused  from  conforming  to  the 
Ux  loci  contractus^  if  they  belong  to  a  state,  the  subjects 
of  which  form  a  separate  and  distinct  community  in  the 
foreign  country  in  which  they  are  married,  as  in  the 
case  of  the  British  factories  established  in  various  parts 
of  Europe  and  Asia ;  or  if  they  belong  to  the  state  which 
has  taken  hostile  possession,  and  is  in  the  occupation  of 
the  foreign  country ;  or  if  they  belong  to  the  state 
whose  ambassador  is  established  in  the  foreign  country. 
In  these  instances,  the  parties  may  celebrate  their  mar- 
riage according  to  the  law  of  their  own  country. 
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CHAPTER  VI. 


CIVIL   STATUS — HUSBAND   AND   WIFE — PERSONAL 
POWERS   AND   CAPACITIES   OF. 

Penonal  capacities  incident  to  the  status. — ^According  to  the  law  of  Eng- 
land— AMtorisaiion  nuuitale  essential  to  the  validity  of  the  acts  of  the/erne. 
— ^Whether  it  may  be  implied,  and  in  what  cases. — ^When  dispensed  with. 
— State  of  the  law  in  these  respects  in  Ireland,  Isle  of  Man,  and  in  the 
principal  British  West  India  Colonies. — ^Under  the  eoutwnes  of  Pkuris  and 
Normandy. — ^In  Lower  Canada. — Code  Civil. — Mauritius. — Holland. — 
British  Guiana. — Cape. — Ceylon. — Spain. — Trinidad. — ^United  States. — 
Scotland. — SmuUus  ConnUtwm  Vetteiamm, — ^Agreements  in  derogation;  of 
these  conjugal  rights  and  obligations. — To  what  extent  admitted. 

The  preceding  chapter  contained  a  general  view  of 
the  matrimonial  law  prevailing  under  the  several  codes 
to  which  this  work  refers,  and  of  the  particular  points 
in  which  they  differed.  It  then  submitted  the  law 
which  ought  to  decide  whether  the  contract  was  valid, 
that  is,  whether  the  status  of  marriage  was  constituted. 

The  personal  powers  and  capacities  which  the  hus- 
band and  wife  enjoy,  as  incident  to,  and  as  the  legal 
consequences  of  that  status,  and  their  rights  in  the  pro- 
perty  of  each  other,  are  next  to  be  considered. 

The  personal  powers  and  capacities  of  the  husband 
and  wife,  as  they  exist  under  the  different  systems  of 
jurisprudence,  and  the  appropriate  law  which  must 
determine  their  nature  and  extent,  will  be  first  con- 
sidered. 

The  rights  of  the  husband  and  wife  in  the  property 
real  and  personal  of  each  other,  and  the  law  to  which 
their  decision  must  be  referred,  will  be  the  subject  of 
a  separate  enquiry. 
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SECTION  I. 

PERSONAL    POWERS    AND   CAPACITIES   OF    HUSBAND 

AND   WIFE. 

In  the  earlier  period  of  the  Roman  law  the  marital 
power  was  as  absolute  as  the  patria  potestas.  It  is  not 
within  the  province  of  this  enquiry  to  ascertain  at  what 
period,  or  from  what  causes,  it  was  relaxed.  At  the 
time  when  the  Digest  was  compiled,  it  had  assumed  a 
yery  diflPerent  character,  and  became  distinguished  in 
its  nature  and  extent,  from  the  authority  which  has  been 
conferred  on  the  husband  by  the  other  codes  of  Europe. 

In  the  right  of  the  husband  to  compel  the  wife,  and 
in  the  duty  of  the  wife  to  take  up  her  residence  with 
him,  in  enjoining  her  obedience  to  his  lawful  com- 
mands, in  giving  him  the  power  of  personal  correction, 
in  imposing  on  him  the  obligation  of  protecting  his  wife, 
and  providing  for  her  necessary  support  and  mainte- 
nance, and  generally  in  the  moral  duties  which  they 
owed  to  each  other,  the  doctrine  of  the  civil  law  did  not 
differ  from  that  which  is  adopted  by  the  codes  of  all 
civilized  countries ;  but  the  distinction  between  that  law 
and  the  other  systems  of  jurisprudence  regards  the 
civil  rights  and  capacities  of  the  husband  and  wife. 
It  treated  the  husband  and  wife  as  distinct  persons, 
who  might  have  separate  estates.  It  enabled  them  to 
make  contracts,  and  incur  debts  in  their  own  names,  and 
permitted  the  wife  to  be  sued  without  her  husband,  (a) 

(a)  Pothier,  Pand.  lib.  1,  tit.  6,  de  his  qui  sui,  &c.,  art.  2.  A.  Wesel,  de 
Gonnub.  Bon.  Societ.  Tr.  1,  n.  3,  4.  Goris,  Adv.  Tr.  c.  1,  n.  8, 10.  Cod. 
lib.  6,  tit.  46,  de  Cond.  insert.  1.  5.  Cod.  de  Jure  Dotinm,  lib.  5,  tit.  12. 
1.  12.  Dig.  lib.  48,  tit.  5,  Ad  Leg.  Jul.  de  Adult.  1.  20.  Dig.  lib.  47,  tit.  10, 
de  Inj.  L  5.  Cod.  lib.  5,  tit.  14^  de  Pactis  Convent.  1. 8.  Cod.  lib.  4,  tit.  12. 
NelJxor  proMarito,  1. 1.  Dig.  lib.  35,  tit.  2,  1.  95,  ad  Leg.  Falcid.  Dig. 
lib.  34,  tit.  1, 1  14,  de  Alimentis,  vel  Cibariis  Legatis. 
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By  the  law  of  England,  the  husband  and  wife  are 
one  person,  that  is,  the  very  being  or  legal  existence  of 
the  woman  is  suspended  during  the  marriage,  or  at 
least  is  incorporated  and  consolidated  into  that  of  the 
husband. 

With  some  few  exceptions  the  married  woman  is  in- 
capable of  contracting  or  acting  as  a  feme  sole^  or  of 
suing  or  being  sued  as  such,  (u) 

She  cannot,  therefore,  be  joined  in  any  action  as  a  de- 
fendant in  respect  of  a  contract  subsequent  to  her  mar- 
riage, (b)  because  the  contract,  as  against  her,  is  void.  If 
a  contract,  made  by  her  before  her  marriage,  be  put  in 
suit  against  her,  and  in  which  she  is  sued  jointly  with  her 
husband,  (c)  a  promise  made  by  her  cannot  be  alleged,  (d) 

The  deeds  or  other  instruments  under  seal  of  a  mar- 
ried woman  are  void,  (e)  The  effect  of  the  disability  of 
coverture  may  be  thus  illustrated.  If  a  married  woman 
execute  and  deliver  a  deed  to  a  person  as  an  escrow^  and 
the  husband  die,  and  then  the  grantee  perform  the  con- 
dition, and  the  person  to  whom  the  deed  was  delivered 
gives  it  to  him  as  the  woman's  deed,  it  is  void ;  (f) 
because  the  instrument  received  its  inception  from  the 
first  delivery,  and  its  completion  upon  performance  of 
the  condition;  and  the  second  delivery  was  merely 
the  execution  and  consummation  of  the  first ;  so 
that  the  grantor  or  donor  being  under  the  disability 
of  coverture  at  the  time  of  the^r^*  delivery  of  the  deed, 
the  subsequent  death  of  the  husband,  before  the  com- 
pliance of  the  grantee  or  donee  with  the  terms  of  it,  will 
not  remedy  the  original  defect,  (g)    But  if  the  wife  had 

(a)  Hatchett  v.  Baddeley,  2  Bl.  Rep.  1079.     Lean  y.  Schutz,  2  Bl.  Rep. 
1 195.     Marshall  v.  Rutton,  8  T.  R.  546. 

(6)  4  Vin.  Abr.  93,  pi.  6. 

(e)  Mitcliinson  v.  Hewson,  7  T.  R.  348.     Richardson  v.  Hall,  1  Brod. 
and  Bing.  50. 

(d)  Morris  y.  Norfolk,   1  Taunt.  212.     Pittam  y.  Foster,   1  Bar.  and 
Cres.  248. 
(e)  Read  y.  Jewson,  4T.  R.  362.    Perk,  §  6.  (/)  Perk.  §  11. 

(^)  Perryman's  Case,  5  Rep.  84,  b.       Graham  v.  Graham,  1  Ves.  jun. 
275. 
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been  single  at  the  period  of  the  first  delivery,  and  after- 
wards, but  before  the  grantee  or  donee  complied  with 
the  conditions  upon  which  it  was  to  be  his  deed,  she 
took  a  husband,  the  marriage  would  not  defeat  the 
deed ;  for  the  instrument  commencing  in  effect  from 
the  first  delivery,  was  by  relation  the  deed  of  a  feme 
sole,  (a) 

It  is  not  an  exception  to  the  rule  which  incapacitates 
her  from  binding  herself  by  her  contracts,  that  the 
husband  has  become  discharged  by  her  conduct  from 
that  liability,  which  it  will  be  seen  he  incurs,  as  incident 
to  his  relation  of  husband.  As  a  consequence  of 
the  wife's  incapacity  to  make  a  contract  binding  on  her 
at  law,  the  rule  prevails,  notwithstanding  she  may  have 
a  separate  property,  (h)  But  in  a  court  of  equity  in 
England,  according  to  its  doctrines,  the  contracts  of  the 
wife  may  be  enforced  under  certain  circumstances  here- 
after stated  against  her  separate  property. 

The  wife  is  incapable  of  making  any  personal  con- 
tract or  obligation,  or  of  incurring  any  debt  or  engage- 
ment, to  bind  her  husband,  without  his  CQncurrence  or 
authority,  express  or  implied,  (c) 

Upon  this  principle  she  is  not  permitted  to  assume 
the  office  and  responsibility  of  an  executrix  without  her 
husband's  concurrence,  {d) 

This  disability  extends  to  any  contract  which  in  its 
consequences  may  personally  affect  him.  If,  therefore, 
she  purchase  an  estate  without  his  knowledge,  and  he 
afterwards  disagree  to  it,  he  may  recover  the  purchase- 
money  from   the  vendor ;  (e)   but  his  assent   to .  the 


(a)  Perk.  §  9. 

{h)  Marshall  v.  Rutton,  8  T.  R.  547.  Gilchrist  v.  Brown,  4  T.  R.  7^. 
Waters  v.  Smith,  6T.  R.  451.  Wardell  v.  Gooch,  7  East,  582.  Pritchett 
V.  Cross,  2  H.  Black.  Rep.  17.  Pitt  v.  Thompson,  1  East,  16.  Crookes  v. 
Fry,  1  Bar.  and  Aid.  165. 

(c)  The  Earl  of  Derby's  Case,  4  Leon.  42.     Smith  v.  Plomer,  15  East,  607. 

{d)  Godolph.  part  2,  c.  10,  $  2,  3.  Wentw.  Off.  Ex.  377,  14th  ed. 
Thrustout  V.  Coppin,  2  Bl.  Rep.  801. 

(f)  Granby  v.  Allen,  1  Lord  Raym .  Rep.  224.    Comberb.  450,  S.  C. 
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transaction  will  con6rin  it  so  far  as  he  is  interested  ; 
yet  after  his  death,  if  the  wife  survive  him,  or  if  she 
make  no  election  and  die  before  him,  her  heirs  may 
disaffirm  the  purchase.  The  wife,  it  should  be  observed, 
is  a  person  by  law  enabled  either  to  purchase  or  to  accept 
an  estate ;  therefore,  subject  to  the  approval  or  disa- 
greement of  her  husband,  it  vests  in  her  in  the  mean 
time,  (a) 

If  the  wife,  after  her  husband's  death,  enter  upon  the 
estate  made  to  her  during  the  marriage,  and  take  the 
profits,  that  will  be  an  assent  and  confirmation,  (b) 

She  is  incapable  of  receiving  or  disposing  of  money 
without  his  concurrence.  Therefore  payment  of  a  legacy 
bequeathed  to  her  generally,  and  not  given  to  her  separate 
use,  will  be  a  void  payment  as  to  her  husband,  (c)  and 
the  law  is  the  same  with  regard  to  rent,  money,  &c.  (d) 
But  the  wife  may  act  as  her  husband's  agent  or  attorney. 
If,  therefore,  he  authorise  her  to  receive  and  pay  money, 
or  if  she  be  accustomed  so  to  do  with  his  permission, 
which  is  an  implied  authority,  he  will  be  bound  by 
such  her  acts,  (e) 

So,  also,  if  the  husband  desire  money  to  be  lent  to 
his  wife,  payment  of  it  to  her  will  bind  him ;  and  he 
will  be  liable  to  make  satisfaction  to  the  creditor,  (f) 
because  this  amounts  to  an  express  contract  by  the  hus- 
to  pay  the  money,  and  an  assent  that  the  wife  should 
receive  it. 

She  is  also  incapable,  without  his  concurrence  or 
authority,  of  suspending,  altering,  or  releasing  any 
debt  made  payable  to  herself  generally,  or  of  giving, 
indorsing,  or  accepting  a  promissory  note  or  other 
security,  (g) 

(a)  Co.  Litt.  3.  (b)  3  Rep.  26.  a.  Butler  and  Baker's  case. 

(c)  Palmer  v.  Trevor,  1  Vem.  261  and  note. 

Cd)  Roberts  v.  Pierson,  2  Wils.  3.    Tracy  v.  Dutton,  Palm.  206. 

(e)  Palm.  206.     Seaborne  v.  Blackston,  2  Freem.  178. 

(/)  Stephenson  v.  Hardy,  3  Wils.  388. 

(s)  Rawlinson  v.  Stone,  3  Wils.  Rep.  5.    Brown  y.  Benson,  3  East,  331. 
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To  the  rule  which  disables  the  wi^e  from  making  any 
contracts  which  can  bind  her  husband  there  are  certain 
exceptions. 

The  first  exception  arises  from  their  cohabitation. 

If  she  order  goods  during  their  cohabitation,  the primd 
fade  presumption  is,  that  she  did  so  as  her  husband's 
agent  or  attorney ;  (a)  and  more  particularly  so,  if  she 
have  been  permitted  by  him  to  purchase  articles  for  the 
use  of  the  house  and  family.  (6)  The  express  or  implied 
authority  of  the  husband  is  the  test  by  which  the  law  of 
England  determines  each  case  in  r^ard  to  the  husband's 
liability  to  answer  for  the  engagements  of  the  wife 
whilst  they  cohabit,  (c) 

The  rule  has  been  thus  laid  down :  (d)  If  a  man 
without  any  justifiable  cause  turn  away  his  wife,  he  is 
bound  by  any  contract  she  may  make,  for  necessaries 
suitable  to  her  degree  and  estate.  If  the  husband  and  wife 
live  together,  and  the  husband  will  not  supply  her  with 
necessaries,  or  the  means  of  obtaining  them,  then  she 
is  at  liberty  to^pledge  the  credit  of  her  husband  for  what 
is  strictly  necessary  for  her  own  support.  But  when- 
ever the  husband  and  wife  are  living  together,  and  he 
provides  her  with  necessaries,  the  husband  is  not  bound 
by  contracts  of  the  wife,  except  there  is  reasonable 
evidence  to  show  that  the  wife  has  made  the  contract 
with  his  assent,  (e)  Cohabitation  is  presumptive  evidence 
of  the  assent  of  the  husband,  but  it  may  be  rebutted  by 
contrary  evidence;  and  when  such  assent  is  proved, 
the  wife  is  the  agent  of  the  husband  duly  authorized,  (f) 

The  husband  s  liability  may  therefore  arise  from  his 
improper  refusal  or  neglect  to  supply  his  wife  with 
necessaries,  or  from  the  contract  having  been  made  by 
the  wife  as  his  acrent. 

o 

(fl)  Bull.  N.  P.  134.     Langfort  v.  Tiler,  1  Salk.  113. 

ib)  1  Sid.  128.  (c)  Marshall  v.  Rutton,  8T.  R.  545. 

(d)  Montague  v.  Benedict,  3  Bar.  and,  Cres.  635. 

(e)  Etherington  v.  Parrot,  2  Lord  Raym.  1006. 
if)  3  Bar.  and  Cress.  635. 
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In  cases  depending  on  the  first  of  these  grounds,  the 
law  implies  an  assent  by  the  husband  to  the  wife's  con- 
tract for  the  purchase  of  articles  of  necessity,  because  it 
is  his  duty  to  provide  such  articles  for  her,  and  he  is 
not  discharged  from  this  liability  by  showing  that  the 
contract  was  in  fact  made  without  his  authority,  and 
contrary  to  his  wishes,  as  by  proving  a  general  adver- 
tisement, or  particular  notice  to  individuals  not  to  give 
credit  to  his  wife,  (a)  On  the  other  hand,  as  this 
liability  arises  from  his  duty  to  maintain  his  wife,  he 
may  discharge  himself  by  showing  that  this  duty  has  not 
been  neglected,  as  in  the  case  where  she  is  adequately 
provided  for,  (b)  or  that  it  no  longer  exists,  as  in  cases 
where  the  wife,  by  adultery  or  elopement,  has  forfeited 
her  right  to  his  protection. 

In  cases  of  the  second  class,  the  wife's  authority  to 
contract  in  the  name  of  her  husband  is  either  expressed 
or  inferred  from  the  circumstances  and  the  relation 
between  them.  The  circumstance  of  cohabitation  is 
sufficient  presumptive  evidence  of  an  authority  to  con- 
tract for  necessaries,  and  her  contracts  will  bind  him 
to  a  greater  extent,  if  the  evidence  warrants  the  infer- 
ence that  a  more  extensive  authority  has,  in  fact,  been 
given.  The  same  reason  applies  to  render  a  man  liable 
for  the  debts  of  a  woman  with  whom  he  cohabits,  hold- 
ing her  out  to  the  world  as  his  wife,  (c) 

But  this  implication  is  repelled  if,  whilst  the  hus- 
band and  wife  live  together,  the  articles  purchased 
by  the  wife  are  not  such  as  can  be  considered  neces- 
saries ;  for  if  the  goods  are  unsuitable  to  her  rank  in  life, 
either  in  kind  or  quantity,  and  to  her  husband's  cir- 

(a)  Harris  v.  Morris,  4£8p.  41.  Boulton  v.  Prentice,  Selw.  N.  P.  281, 
6th  ed.     2  Strange,  1214. 

iff)  liddlow  V.  Wilmot,  2  Stark.  86.  Holt  v.  Brien,  4  Bar.  and  Aid.  252. 
Dennys  v.  Sarfi^eant,  6  Car.  and  P.  422. 

(c)  Watson  v.  Threlkeld,  2  Esp.  637.  Robinson  v.  Nahon,  1  Campb,  2^45. 
Munro  v.  De  Chemant,  4  Campb.  215. 
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cumstances,  his  authority  for  the  coutract  or  purchase 
will  not  be  implied,  (a) 

The  husband  will  be  discharged  from  the  liability  he 
would  otherwise  have  incurred,  if  it  appear  that  the 
goods  were  not  supplied  on  his  credit,  but  that  the 
party  supplying  them  trusted  to  the  wife,  (ft)  Thus, 
where  the  husband  during  a  temporary  absence  made 
an  allowance  to  his  wife,  he  was  held  not  to  be  liable 
for  necessaries  supplied  to  her,  the  tradesman  having 
trusted  to  her  promise  to  pay  him  out  of  her  allow- 
ance, (c) 

Another  exception  to  the  rule,  respecting  the  wife's 
disability  to  charge  her  husband  by  her  contracts,  exists 
when  the  goods  which  she  has  purchased  without  any 
authority  from  her  husband,  either  express  or  implied, 
have  come  to  her  or  her  husband's  use  with  his  know- 
ledge and  permission,  or  when  he  allows  the  wife  to  re- 
tain and  enjoy  them,  (d) 

A  third  exception  is,  when  the  wife  purchases  neces- 
saries, and  pays  for  them  with  money  borrowed  by  her 
for  that  purpose  from  a  stranger ;  for  although  at  law  (e) 
the  husband  may  not  be  liable,  yet  upon  proof  of  the 
money  having  been  properly  applied,  a  coart  of  equity 
would  interfere,  and  allow  the  creditor  to  stand  in  the 
place  of  the  persons  who  actually  supplied  her  with  the 
necessaries,  to  receive  satisfaction  against  the  husband, 
to  the  value  of  the  articles  proved  to  have  been  delivered 
to  her.  {f) 

A  fourth  exception  occurs  when  the  husband,  in 
breach  of  his  duty,  turns  his  wife  out  of  doors,  without 

(a)  Montague  v.  Benedict,  3  Bar.  and  Cres.  631.      Dennys  v.  Sargeant» 
6  Car.  and  P.  422. 
(ft)  Metcalf  V.  Shaw,  3  Campb.  2^.    Bentley  v.  Griffin,  5  Taunt.  356. 

(c)  Holt  V.  Brien,  4  Bar.  and  Aid.  252. 

(d)  Waithman  v.  Wakefield,  1  Campb.  Rep.  N.  P.  120. 
(c)  Earle  v.  Peale,  1  Salk.  387. 

(/)  Harris  v.  Lee,  1  P.  Will.  483. 
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provision,  and  without  a  sufficient  cause ;  or  when  by  cruel 
treatment,  he  obliges  her  to  leave  her  home.  In  such 
cases  his  liability  to  answer  for  her  necessaries  follows  the 
wife;  because  the  law  will  not  allow  her  husband  thus  im- 
properly to  divest  himself  of  his  duty  to  maintain  her,  (a) 

The  husband  will  be  exempt  when  the  wife  leaves  his 
house  of  her  own  accord,  and  without  a  sufficient  reason. 
When  the  cohabitation,  which  is  the  foundation  of  his 
liability  to  support  her,  ceases,  the  law  do  longer  implies 
that  she  has  authority  from  him  to  purchase  necessaries, 
which  from  her  own  act  he  is  not  bound  to  furnish.  (6) 

But  until  it  has  become  notorious  that  the  wife  has 
withdrawn  herself  from  her  husband's  protection,  he 
will  continue  liable  for  necessaries  which  she  purchases ; 
and,  therefore,  in  order  to  relieve  himself  from  further 
liability,  he  ought  to  give  particular  notices  to  trades- 
men not  to  give  her  credit  upon  his  responsibility,  (c) 

As  the  wife's  departure  from  her  husband  without  a 
sufficient  reason  exempts  him  from  the  duty  of  sup- 
porting her,  it  follows  that  her  elopement,  accompanied 
with  adultery,  will  discharge  him  from  all  obligation  to 
find  her  necessaries,  and,  consequently,  he  will  not  be 
bound  by  her  contracts  for  them,  (rf) 

The  husband  will  not  be  liable  for  the  debts  of  his  wife, 
if  upon  separation  he  provide  her  with  a  regular  allowance 
for  maintenance,  and  pay  it  regularly  afterwards,  (e) 

(a)  Horwoody.  Heffer,  3 Taunt.  421.  1  Salk.  118.  3Wil8.  389.  Bolton 
▼.  Prentice,  2  Stra.  1214.  Thompson  v.  Hervey,  4  Burr.  2177.  1  Eap.  441. 
3£sp.  250.  4£8p.  41. 

(6)  Etherington  v.  Parrot,  2  Ld.  Raym.  1006.  Lungworthy  v.  Hockmore, 
cited  1  Ld.  Raym.  444.     1  Sid.  130. 

(e)  2  Lord  Raym.  1006.  Todd  y.  Stokes,  12  Mod.  245.  1  Lord  Raym. 
S.  C.  444.  1  Mod.  124.  1  Sid.  129.  Norton  y.  Fazan,  1  Bosanq.  and 
PolL  226.     Hinton  y.  Hudson,  Freem.  Rep.  248. 

id)  Morris  y.  Martin,  1  Stra.  647.    Manwairing  y.  Sands,  2  Stra.  707. 

(e;Todd  y.  Stpkes,  1  Salk.  116.  1  Lord  Raym.  444,  S.  C.  Nurse  y. 
Craig,  2  New  Rep.  148.  Thompson  y.  Henrey,  4  Burr.  2177.  Burrett  y. 
Booty,  8  Taunt.  343.    Hodgkinson  y.  Fletcher,  4  Camp.  Rep.  70. 

VOL.  I.  P 
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Although  the  husband  may  be  discharged  from  his 
obligation  to  maintain  his  wife^  yet  she  does  not  thereby 
acquire  a  capacity  to  make  a  contract  valid  against  her- 
self, (a) 

By  the  custom  of  Lcndan^  where  the  feme  trades  by 
herself  in  one  trade,  with  which  her  husband  doth  not 
meddle,  and  buys  and  sells  in  that  trade,  she  is  Sifeme 
sole  merchant;  there  the  feme  may  be  sued,  and  the 
husband  named  only  for  conformity ;  and  if  judgment  be 
given  against  him,  execution  is  to  be  issued  only  against 
the  feme,  (b) 

But  this  custom  is  confined  to  suits  in  the  city  courts. 
She  cannot  sue  or  be  sued  alone  in  the  superior  courts, 
even  though  she  be  discovert  at  the  time  of  commencing 
the  suit  (c) 

Though  liable  for  simple  contract  debts  in  her  trade, 
she  cannot  give  a  bond ;  and  a  judgment  on  such  bond, 
entered  up  by  virtue  of  a  warrant  of  attorney,  will  be 
set  aside,  (^d) 

A  note  given  by  her,  as  such  trader,  vests  in  her 
husband ;  and  her  indorsement,  unless  in  his  name,  is 
void,  (e) 

In  Pennsylvania  and  South  Carolina,  a  wife  may  act  as 
a.  feme  sole  trader,  and  become  liable  as  such,  in  imi- 
tation of  the  above-mentioned  custom  of  London.  (/)  But, 
for  greater  protection  to  the  wife,  no  suit  can  be  brought, 
in  South  Carolina,  by  or  against  ^feme  covert  sole  trader, 
unless  her  husband  be  joined,  (g) 

If  the  husband  be  banished  from,   or  abandon  his 


(a)  Marshal  v.  Rutton^  8  T.  R.  546.    GUchriat  ▼.  Brown,  4  T.  R.  766. 
(6)  4  Croke'a  Rep.  69. 

(c)  Caudell  v.  Shaw,  4  T.  R.  361.    Clayton  y  Adama,  6  T.  R.  605. 

(d)  Caudell  v.  Shaw,  4  T.  R.  363. 

(e)  Barlow  v.  Bishop,  1  East  R.  432,  4. 

(/)  Burke  v.  Winkle,  2  Serg.  and  Rawle,  189.      Newbiggin  v.  Pillana, 
2  Bay.  162.    State  Rep.  in  Equity,  S.  C.  148,  149. 
ig)  4  M'Cord,  413. 
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country  for  life,  (a)  or  if  the  marriage  be  dissolved  by 
act  of  parliament,  the  wife's  disabilities  to  contract,  or  to 
sue  and  be  impleaded,  as  a  single  woman,  are  removed. 
The  principle  of  these  exceptions  was  afterwards  ex- 
tended to  transportation  for  a  certain  number  of  years 
beyond  which  the  husband's  life  might  continue ;  for, 
during  such  exile,  the  wife  being  reduced  to  the  same 
condition  as  she  would  have  been  in  if  the  sentence  had 
consigned  her  husband  to  perpetual  banishment,  the 
courts  determined  to  impart  to  the  wife  the  same  powers 
and  remedies,  and  to  place  her  in  the  like  situation,  as 
if  the  return  of  her  husband  had  been  from  the  first 
impracticable.  (6) 

The  wife  is  in  this  case  relieved  from  her  incapacity 
to  contract,  or  sue  or  be  sued,  as  a  feme  solcy  on  the 
ground  that  her  husband's  return  to  England  (c)  was  pro- 
hibited, and  did  not  depend  on  his  own  will.  But  it  is 
doubtful  whether  the  temporary  absence,  even  of  an 
alien  husband,  if  it  be  in  his  power  to  return  when  he 
pleases,  will  entitle  her  to  contract  or  sue  as  ^feme  solcy 
although  it  has  been  held,  that  if  he  had  never  been  in 
the  country,  she  might  be  sued  as  SLfeme  sole.{d) 

A  divorce  a  mensd  et  thoro  for  adultery  does  not  dis- 
solve the  relation  of  husband  and  wife,  and  therefore  does 
not  render  the  wife  liable  to  be  sued  as  B,feme  sole,  (e) 

The  law  of  England,  as  it  has  been  represented  in  this 
general  summary,  is  that  of  Ireland,  the  Isle  of  Man,  (f) 

(a)  Bdknap's  case,  Weyland's  case,  Co.  litt.  133.  Wilmot's  case,  Moor's 
Rep.  851.  Portland  v.  Prodgers,  2  Vem.  104.  Newsome  y  Bowyer, 
3  P.  Wins.  37.    Sparrow  v.  Camithers,  cited  2  Black.  Rep.  1197. 

(6)  CanoU  v.  Blencow,  4  £sp.  N.  P.  27.^  Ck>.  litt.  133  a.  2  Bos.  and 
PoU.  231. 

(c)  Kay  Y.  Duchess  de  Pienne,  3  Camp.  123. 

id)  2  Bos.  and  PuL  233.  Farrar  v.  Granard,  1  New  Rep.  80.  Boggett  v. 
Frier,  11  East,  301.     Stretton  v.  Busnach,  1  Bing.  N.  S.  (C.  P.)  139. 

(e)  Lewis  y.  Lee,  3  Bar.  and  Cress.  291.  EUah  y.  Leigh,  5  T.  R.  679. 
Hookam  y.  Chambers,  3  Brod.  and  Bing.  92.  Faithome  y.  Blaquiere, 
6  Manle  and  Selw.  73. 

if)  Blank's  Jurisprudence,  p.  96. 
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and  also  of  all  the  British  colonies,  except  Lower  Ca- 
nada, St.  Lucia,  the  Mauritius,  British  Guiana,  the 
Cape  of  Good  Hope,  Ceylon,  and  Trinidad. 

The  law  which  prevails  in  Lower  Canada  and  St. 
Lucia  is  the  coutume  of  Paris,  and  that  in  the  Mauritius 
is  the  Code  Civil.  It  will  be  useful  to  consider  them 
together. 

In  the  power  conferred  on  the  husband,  and  in  the 
disability  to  which  the  wife  is  subject,  the  coutume  of 
Paris  resembles  the  law  of  England. 

Independently  of  the  interest  which  the  husband 
acquired  in  the  wife's  property,  and  of  his  right  to  the 
exclusive  administration  of  it,  as  well  as  of  that  which 
was  in  community,  the  wife  became,  by  her  marriage, 
completely  dependent  on  him.  The  maxim  of  the 
coutume  of  Arras,  (a)  feme  marine  lia  vouloivj  ni  riouloiry 
prevailed  in  that  of  Paris.  The  wife's  civil  incapacity 
was  absolute,  except  so  far  as  it  was  removed  by  the 
authority  which  her  husband  might  confer  on  her. 

The  principal  distinction  between  the  coutume  of  Paris 
and  the  law  of  England,  consists  in  the  nature  of  that  au- 
thority, and  the  manner  in  which.it  must  be  granted  in 
order  to  render  her  acts  valid. 

The  incapacity  of  the  wife  to  bind  herself  or  her  hus- 
band by  any  contract,  or  to  sue  or  be  sued,  unless  she 
had  obtained  his  authority,  and  the  species  of  authority 
which  is  required,  will  be  found  in  the  following  articles. 

"  La  femme  mariee  ne  pent  vendre,  aliener,  ni  hypo- 
tequer  ses  heritages,  sans  Tautorite  et  consentement 
expr^s  de  son  mari.  Et  si  elle  fait  aucun  contrat,  sans 
Fautorite  et  consentement  de  son  dit  mari,  tel  contrat 
est  nul,  tant  pour  le  regard  d'elle  que  de  son  dit  mari ; 
et  n'en  pent  etre  poursuivie,  ni  ses  heritiers,  apres  le 
d^c^s  de  son  dit  mari."  (b) 

"  Femme  ne  peut  ester  en  jugement  sans  le  consente- 

(a)  Art.  10. 

(b)  Art.  223,     I  Dupless.  liv.  I,  cap.  A,  p.  382. 
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ment  de  son  man,  si  elle  rCest  autoris^e  ou  separee  par 
justice f  et  la  dite  separation  executie.^'  (a) 

"  Une  femme  mariee  ne  se  peut  obliger  sans  le  con- 
sentement  de  son  marl,  si  elle  n'est  separee  par  effetj  ou 
marchande  publique ;  auquel  cas  etant  marchande  pub- 
lique,  elle  s 'oblige  elle  et  son  mari  toucbant  le  fait 
et  dependance  de  la  dite  marcbandise  publique/*  (b) 

Notonly  was  the  wife  incapable  of  selling,  alienating,  or 
hypothecating  her  real  estate,  of  contracting  any  obliga- 
tion, or  of  suing,  or  being  sued,  without  the  authority  of 
her  husband,  but  under  an  Ordinance  of  1731,  and  a  si- 
milar provision  is  contained  in  the  Code  Civil,  she  could 
not,  without  his  authority,  take  a  gift  from  any  person,  (c) 

This  incapacity  applies  not  merely  to  contracts,  but 
to  any  other  acts  by  which  she  might  incur  obligations 
or  liabilities.  She  cannot,  therefore,  accept  a  succes- 
sion, or  act  as  agent,  or  in  any  other  situation  which 
would  subject  her  to  personal  liability,  unless  she  has 
obtained  his  authority,  (d) 

The  acts  of  the  wife,  without  the  autorisation  maritale^ 
are  not  merely  voidable,  but  absolutely  null  and  void ; 
and  consequently  no  proceeding  is  required  to  set  them 
aside,  (e) 

In  order  to  prevent  the  wife  from  evading  the  law 
by  dating  an  obligation  as  of  a  period  anterior  to  her 
marriage,  although  executed  by  her  after  her  marriage, 
her  obligation,  ^(m5  setng-priv^^  was  not  sufficient  to  charge 
the  husband  or  his  heirs,  unless  besides  the  date  there 
were  other  circumstances  which  furnished  proof  of  its 
having  been  really  given  before  the  marriage.  (/) 

(a)  Duplesa.  torn.  1,  liv.  1,  c.  4,  p.  392,  and  liv.  2,  c.  p.  433,  art.  224. 

{h)  DuplesB.  torn.  1,  liv.  1,  c.  4,  p.  382, 391>  art.  234. 

(c)  Ord.  1731,  art.  9.     Code  Civil,  art.  934. 

{d)  Potbier,  Traits  de  la  Puis,  du  Mari,  part  1,  n.  33. 

(e)  Merlin,  Autoris.  Marit.  Sect.  4,  §  3. 

(/)  Lebrun,  de  la  Comm.  liv.  2,  c.  1,  $5,  n.  16.  Potbier, Traits  delaComm. 
p.  1,  c.  2,  n.  260.  2  Basnage,  art.  544.  Arr^t  du  Pari,  de  Rouen,  2  Mar. 
1629.  Serieux  sur  Renusson,  de  la  Comm.  part  1,  c.  7>  n.  10.  Merlin^ 
tit.  Autoris.  Marit.  $  4.    Toullicr,  torn.  12,  p.  332. 
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The  Code  Civil,  in  order  to  effect  the  aame  object, 
ordains  that  the  estate  in  community  should  not  be 
charged  with  personal  debts  contracted  by  the  wife 
before  marriage,  except  so  far  as  they  result  from  an 
authentic  act  anterior  to  marriage,  or  as  they  have  re- 
ceived before  that  event  a  certain  date,  either  by  enrol- 
ment, or  by  the  decease  of  one  or  more  of  those  who 
signed  the  said  act.  (a) 

The  creditor  of  the  wife  cannot,  by  virtue  of  an  act 
which  has  not  received  a  certain  date  before  the  mar- 
riage, sue  for  payment  of  his  debt  against  her,  except 
on  the  bare  property,  la  nue  proprtiti^  in  her  personal 
immoveables,  (i) 

The  husband  who  alleges  that  he  has  paid  for  his 
wife  a  debt  of  this  nature,  cannot  demand  compensation 
therefore,  either  of  his  wife  or  of  her  heirs,  (i) 

Not  only  is  the  obligation  of  the  wife  without  the  pre- 
vious authority  of  the  husband  void,  but  any  collateral 
security  given  by  a  third  person  for  its  performance,  is 
also  void,  (c) 

But  the  security,  if  instead  of  being  given  simply  for 
the  performance  of  the  obligation,  it  contains  an  engage- 
ment on  the  part  of  the  surety  that  he  would  indemnify 
the  obligee,  in  case  it  were  disputed,  would  be  valid,  and 
might  be  enforced.  (cQ 

According  to  the  Code  Civil,  security  can  only  exist 
in  a  valid  obligation.  A  party  may,  nevertheless, 
guarantee  an  obligation,  although  it  may  be  annulled 
by  an  exception  purely  personal  to  the  party  bound ; 
for  example,  in  the  case  of  minority,  {e) 

(a)  Art.  1410,  1328.  (6)  Art.  1410. 

(c)  Voet,  lib.  46,  tit.  1,  de  Fide  juBsoribus,  n.  10.  A.  Wesel,  de  Connub. 
Societ.  Tr.  2,  c.  1,  n.  120.  Lebrun,  de  la  Comm.  liv.  2,  c.  1,  §  5,  n.  16. 
Pothier,  Traits  des  Oblig.  part  2,  c.  6,  n.  395.  But  see  Tiraqueau,  de  Legi- 
bu8  Connub.  Gl.  4,  n.  14.  RenuBson,  de  la  Comm.  part  1>  c.  7»  n.  30. 
Ferri^re,  Bur  la  Coutume  de  Paris,  art.  233,  Gl.  2,  n.  3.  Domat.  titre  des 
Cautions,  Sect.  1,  n.  4.    Bouhier,  c.  19>  n.  35. 

{d)  lb.    Merlin,  tit.  Antoris.  Marit.  Sect.  4,  §  3. 

(f)  Code  Civil,  art.  2012. 
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The  surety  may  oppose  to  the  creditor  all  the  objec- 
tions which  appertain  to  the  principal  debtor,  and  which 
are  inherent  in  the  debt.  But  he  cannot  oppose  ob- 
jections which  are  purely  personal  to  the  debtor,  (a) 

So  completely  is  the  authority  attached  to  the  rela- 
tion of  husband,  that  it  may  be  granted  by  him,  not- 
withstanding he  is  a  minor,  not  only  'powr  les  actes  de 
dmple  administration,  but  even  to  make  alienations. 
If,  however,  the  husband  sustained  any  prejudice  from 
those  alienations,  he  would  be  entitled  to  the  relief  which 
is  afforded  unmarried  minors  in  similar  cases.  (Jb) 

So  notwithstanding  his  minority  he  may  give  her 
authority  pour  ester  enjugement.  (c) 

But  by  the  Code  Civil,  if  the  husband  be  a  minor, 
an  authority  from  the  court  is  in  all  cases  necessary  to 
enable  the  wife  either  to  bring  or  defend  suits,  or  to 
make  binding  contracts,  (d) 

If  the  wife  be  a  minor  as  well  as  the  husband,  the 
latter  can  invest  her  with  authority  only  pour  des  actes 
de  simple  administration.  It  would  be  necessary  to  pro- 
cure the  appointment  of  a  curator  in  respect  of  acts 
which  related  to  property  in  immoveable  or  real  estate. 
If  the  husband  had  attained  his  majority,  he  would  him- 
self sustain  the  character  and  office  of  her  curator,  (e) 

The  term  ^*  autoriser*  is  considered  the  proper  ex- 
pression to  be  used  in  the  grant  of  the  authority,  and 
the  term  **  habiliter"  is  not  equivalent  to  it.  {/) 

Neither  the  presence  of  the  husband,  when  the  act  is 
done,  nor  his  signing  it,  is  a  sufficient  authorization 
under  the  cautume  of  Paris,  {g) 

(a)  Code  Civil,  art.  2036. 

(h)  Merlin,  Autoris.  Marit.  Sect.  6,  §  1.  Pothier,  Introd.  au  tit.  10  de  la 
Comm.  n.  151.  (c)  lb.  (d)  Art.  224. 

(e)  Pothier,  Introd.  au  tit.  7,  n.  152. 

(/)  Pothier,  Introd.  au  tit.  10,  n.  145.  Ricard,  Trait^  du  Don  Mutuel, 
c.  3,  n.  60.  Lebrun,  de  la  Comm.  liv.  2,  c.  I,  §  3,  n.  31.  Bourjon,  Droit 
Comm.  de  la  France,  liv.  2,  c.  1,  $  3,  n.  31. 
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Even  when  the  husband  is  a  party  to  the  act,  and 
takes  a  benefit  under  it,  and  therefore  may  be  pre- 
sumed to  give  the  authority  essential  to  its  validity,  it 
has  been  decided  that  his  express  authority  for  the 
specific  act  cannot  be  dispensed  with,  (a) 

It  has  been  considered  that  the  cautume  of  Paris  re- 
quires that  the  wife  should  have  an  express  special  au- 
thority from  her  husband  for  the  particular  act,  if  it 
relates  to  the  alienation  by  sale,  hypothecation,  &c., 
of  immoveable  property,  and  that  a  general  authority  to 
make  alienations,  &;c.  is  insufficient,  (b) 

The  Code  Civil  does  not,  in  this  respect,  adopt  the 
strictness  of  the  coutume  of  Paris.  The  concurrence  of 
the  husband  in  the  transaction,  or  his  consent  in  writing, 
is  sufficient  to  give  it  validity.  The  wife,  even  though 
she  be  not  under  community  of  goods,  or  even  though 
she  enjoy  separate  property,  whether  by  stipulation  in 
the  marriage  contract,  or  by  reason  of  a  subsequent 
judicial  separation  in  goods,  is  not  competent  to  give, 
alienate,  or  mortgage,  or  acquire  property,  either  by 
gift  or  purchase,  without  the  actual  concurrence  of  her 
husband  in  the  transaction,  or  without  his  consent  in 
writing,  (c) 

A  general  authority  by  the  husband  to  the  wife  i 
administer  ses  biens^  will  enable  her  to  do  those  acts  which 
are  within  the  limits  of  that  authority,  but  will  give  her 
no  power  to  make  any  disposition  by  sale,  pledge,  or 
other  alienation  of  immoveables,  (rf)  Neither  will 
any  general  power  of  disposition  contained  in  the 
settlement  made  on  her  marriage  be  sufficient,  (e) 

By  the  Code  Civil  also,  a  general  authority  granted 
by  a  husband  to  his  wife  to  sue  or  to  contract,  even 
though  stipulated  by  marriage  contract,  is  valid  so  far 

(a)  Merlin,  tit.  Autoris.  Marit.  Sect.  6,  §  2. 

(b)  Pothier,  Introd.  au  tit.  10  de  la  Comm.  n.  146,  torn.  10, 341.      Merlin, 
tit.  Autoris,  Marit.  Sect.  6,  §  2,  art.  1.  (c)  Code  Civil,  art*  217* 

(d)  Pothier,  Traits  de  la  Puissance  du  Mari,  n.  67)  68, 
ie)  Pothier,  lb.  n.  67-    Merlin,  Autoris.  Marit.  Sect.  6,  §.  2, 
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only  as  it  may  affect  the  administration  of  the  wife's 
property,  (a) 

It  is  not  essential  that  the  authority  required  by  the 
cautume  of  Paris,  and  Code  Civil,  should  be  given  in  ipso 
negotio.  It  may  be  given  previously,  but  the  feme  should 
recite  the  authority  in  the  act,  and  express  therein  that 
she  acts  by  virtue  of  that  authority,  (b) 

Where  the  previous  or  cotemporaneous  authority  of 
the  husband  has  been  wanting,  the  act  will  derive  no 
validity  from  his  authority  given  subsequently,  (c) 

The  Code  Civil,  by  reserving  only  to  the  wife,  the 
husband,  and  their  respective  heirs,  the  power  of  plead- 
ing the  invalidity  of  any  transaction,  on  the  ground  of 
the  authority  required  by  law  being  wanted,  gives  effect 
to  a  subsequent  ratification,  (d) 

A  ratification  by  the  wife,  after  she  has  become  sole, 
will  give  validity  to  an  act  originally  void  from  the 
want  of  the  husband's  authority,  (e) 

If  the  husband  be  absent  from  the  country,  or  if  the 
wife  has  no  certain  knowledge  of  his  being  alive,  or  if 
he  be  insane,  the  authority  which  she  requires  for  all 
those  acts  which  are  not  actes  de  simple  administration^ 
must  be  supplied  by  the  judicial  tribunal  of  the  hus- 
band's domicile.  Amongst  acts  of  this  description  may 
be  enumerated  the  employment,  dismissal,  and  payment 
of  servants,  the  expenses  of  housekeeping,  the  receipt  of 
rents,  the  making  necessary  and  useful  repairs,  &c.  (f) 

The  necessity  for  the  husband's  authority  to  render 
her  acts  valid,  is  founded  on  the  marital  power,  and  not 
on  the  interest  which  he  acquires  in  the  property  which 
is  under  his  administration.     This  authority  is  required, 

(a)  Code  Civil,  art.  223. 

(6)  Pothier,  Introd.  au  tit.  10  de  la  Comm.  n.  147.  Merlin,  tit.  Autoris. 
Marit.  Sect.  6,  art.  2. 

(c)  Merlin,  tit.  Autoris.  Marit.  Sect.  6,  art.  3.  Lebrun,  liv.  2,  c.  2,  §  5. 
Code  Civil,  art.  217.  (rf)  Art.  225. 

(e)  Merlin,  tit.  Autoris.  Marit.  Sect.  9. 

if)  Pothier,  Traits  de  la  Puis,  du  Man,  torn.  6,  part  1,  n.  50.  Merlin,  tit. 
Autoris.  Marit.  Sect.  7. 


218  CONFLICT   OF    LAWS. 

although  they  should  not  be  subject  to  the  community, 
and  if  there  be  a  separation  of  their  respective  estates, 
it  is  still  necessary  for  the  wife  to  obtain  the  husband's 
authority  for  all  acts,  except  those  which  are  of  mere 
administration  and  management,  (a) 

The  exception  in  the  coutume  of  Paris,  si  eUe  rCest 
separie  par  effit,  does  not  give  to  the  wife  the  power 
of  alienating  immoveable  property,  even  if  she  has  been 
separated  from  her  husband,  par  siparation  de  biensj  or 
de  carpsy  but  enables  her  to  act  without  his  authority  in 
matters  which  involve  the  mere  ordinary  administration 
or  management  of  her  estate  ;  and  the  sentence  of  sepa- 
ration will  be  ineffectual,  even  for  the  latter  purpose,  if 
it  has  not  been  executed ;  or,  in  the  language  of  the 
article,  si  elle  rCest  separie  par  efftt.  The  wife  derives 
only  this  limited  capacity,  notwithstanding  the  separa- 
tion imports  a  separation  de  corps,  (b) 

By  the  Code  Civil,  the  wife  separated,  either  in  body 
and  goods,  or  in  goods  only,  regains  tlie  uncontrolled 
government  thereof.  She  may  dispose  of  her  moveables 
and  alienate  them.  She  cannot  alienate  her  immove- 
ables without  the  consent  of  her  husbani^.,  or  without 
being  thereto  authorized  by  the  court  on  his  refusal,  (c) 

In  no  case,  nor  by  virtue  of  any  stipulation,  can  the 
wife  alienate  her  immoveables  without  the  special  con- 
sent of  her  husband,  or  upon  his  refosal,  without  being 
authorized  by  the  court.  Every  general  authority 
granted  to  the  wife  of  alienating  immoveables,  either  by 
the  marriage  contracts,  or  subsequently,  is  null,  (d) 

The  coutume  of  Paris  enables  the  wife,  who  is  a  mar- 
chande  puhliquey  to  make  a  binding  contract  touchant  le 
fait  et  (Upendance  de  la  dite  merchandise. 

^^  La  femme  marchande  publique  se  pent  obliger 

(a)  Pothier,  de  la  Puis,  du  Mari,  n.  15. 
(6)  Merlin^  tit.  Autoris.  Marit.  Sect.  7. 
(c)  Art.  1449.  id)  Art.  1538. 
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sans  son  mari,  touchant  le  fait  et  dependance  de  la  dite 
marchandise."  (a) 

The  following  article  contains  the  definition  of  a 
marchande  puhlique^  who  may  avail  herself  of  the  pre- 
ceding article : 

^'  La  femme  n'est  reputee  marchande  publique,  ponr 
d^biter  la  marchandise  dont  son  mari  se  mSle  ;  mais  est 
reputee  marchande  publique  quand  elle  fait  marchandise 
separee,  et  autre  que  celle  de  son  mari/'  (6) 

The  trade  must  be  carried  on  by  herself,  on  her  own 
separate  account,  and  the  husband  must  have  no  partis 
cipation  in  it. 

Her  capacity  to  contract,  without  the  intervention  of 
the  husband,  is  expressly  limited  by  the  article  to  trans- 
actions exclusively  relating  to  the  particular  trade  in 
which  she  is  engaged.  The  Code  Civil  has  provided 
for  the  case  of  a  married  woman,  being  a  trader,  by  the 
following  article : 

**  If  the  wife  be  a  public  trader,  she  shall  be  compe- 
tent to  contract  in  matters  relating  to  her  trade,  without 
being  thereunto  authorized  by  her  husband,  provided 
there  exist  community  of  goods  between  them. 

*  *  She  shall  not  be  reputed  a  public  trader,  if  she  only 
retail,  in  the  course  of  business,  articles  of  merchandise 
belonging  to  her  husband,  without  carrying  on  a  sepa- 
rate trade  on  her  own  account."  (c) 

The  capacity  which  the  wife  derives  from  this  cause 
is  founded  on  the  presumption  that  she  could  not  carry 
on  trade  publicly,  without  the  knowledge  and  permission 
of  her  husband,  .and  this  permission  is  equivalent  to 
an  authority  from  him. 

Having  invested  her  with  authority  for  carrying  on 
the  trade,  he  is  presumed  to  have  given  her  authority 


(a)  Dupless.  art.  236,  torn.  I,  liv.  1,  c.  4,  p.  391. 
ib)  Dupless.  art.  235,  torn.  1,  liv.  I,  c.  4,  p.  391. 
(c)  Code  Civil,  art.  220. 
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to  do  all  those  acts,  and  contract  those  engagements 
which  are  requisite  for  that  purpose. 

The  coutume  of  Paris  did  not  prevent  the  wife  from 
contracting  for  the  necessaries  required  for  the  domestic 
establishment  of  her  husband's  family.  The  former,  by 
committing  to  her  the  superintendence  of  their  domestic 
concerns,  gives  her  an  implied  authority,  and  consti- 
tutes her  his  agent  to  contract  for  such  necessaries  as 
are  suited  to  their  station.  On  such  occasions  she  in* 
curred  no  personal  liability,  because  she  was  acting  as 
the  agent  of  her  husband,  (a) 

It  is  the  duty  of  the  husband,  if  the  wife,  acting  under 
this  implied  authority,  exceeds  the  expenditure  which 
he  is  disposed  to  sanction,  to  give  notice  to  the  trades- 
men not  to  give  her  further  credit,  (b) 

If  the  wife  has  exceeded  her  authority,  she  is  liable,  in 
respect  of  the  effects  she  has  received ;  and  even  the 
husband  will  be  liable,  if  he  has  had  the  benefit  of  them. 
So,  although  the  wife  has  no  authority  to  receive  pay- 
ment of  a  debt,  yet  if  she  has  delivered  it  to  the  hus- 
band, or,  if  it  has  been  applied  to  the  benefit  of  the 
community,  the  payment  is  valid,  and  the  debtor  is 
discharged,  (c) 

The  wife  may  be  constituted  the  agent  of  the  hus- 
band by  an  express  mandate,  or  she  may  be  competent 
to  charge  him,  by  means  of  that  implied  authority 
which  she  derives  from  his  having  been  accustomed  to 
pay  similar  debts  previously  contracted  by  her,  or  to 
give  receipts  for  sums  paid  to  the  wife,  (d) 

The  wife  could  not,  even  when  the  husband  was 
absent,  make  a  provision  for  her  daughter  without  the 
authority  of  the  Judges,  nor  could  she  make  a  disposition 

(a)  Merlin,  tit.  Autoris.  Marit.  Sect.  7-  (ff)  lb. 

(c)  Lebmn,  de  la  Comm.  liv.  3,  c.  1,  Sect.  5,  $  5.     Merlin,  tit.  Autoris. 
Marit.  Sect.  7. 

(d)  Merlin,  tit.  Autoris.  Marit  Sect.  7.     TouUier,  liv.  1,  des  Personnes, 
tit.  5,  du  Mariage,  n.  641. 
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of  property  to  prevent  his  being  committed  to  prison, 
nor  even  to  deliver  him  from  prison.  The  code  expresssly 
declares  that  the  wife  cannot  bind  herself,  nor  engage 
the  property  of  the  community,  even  to  free  her  husband 
from  prison,  or  for  the  establishment  of  their  children, 
in  case  of  her  husband's  absence,  until  she  shall  have 
been  thereto  authorized  by  law.  (a) 

The  Code  Civil  provides,  that  when  minors,  inter- 
dicted persons,  or  married  women,  are  admitted  in  such 
capacities  to  obtain  relief  against  their  engagements, 
the  reimbursement  of  what,  in  consequence  of  such 
engagements,  shall  have  been  paid  during  minority, 
interdiction,  or  marriage,  cannot  be  exacted  from  them, 
unless  it  be  proved  that  what  has  been  paid  has  turned 
to  their  advantage,  (b) 

Payment  made  to  the  creditor  is  not  valid  if  he  were 
incapable  of  receiving  it,  unless  the  debtor  can  prove 
that  the  thing  paid  has  turned  to  the  benefit  of  the 
creditor,  (c) 

Some  jurists  have  considered  that  the  wife,  as  inci- 
dent to  the  implied  authority  she  derives  from  being 
une  marchande  publiquCy  might  sue  and  be  sued  as  a  fetne 
sole,  (d)  but  the  contrary  opinion  seems  entitled  to 
greater  weight,  and  is  in  conformity  with  the  law  of 
England,  and  the  Code  Civil,  (e) 

As  the  wife  has  not,  under  the  Coutume  of  Paris,  and 
the  Code  Civil,  a  persond  standi  injvdidoj  without  the 
authority  of  her  husband,  a  suit,  which  had  been 
instituted  by  or  against  her  before  her  marriage,  cannot 
be  afterwards  prosecuted  without  that  authority.  But 
his  authority  is  inferred,   if  he  join  with  her  in  the 


(fl)  Code  Civil,  art.  1427.  {h)  Art.  1312,  (c)  Art.  1241. 

{i)  Chasseneuz,  ad  Consuet.  Bnrgund,  Rub.  4,  §1.  Boerius,  Coutume 
de  Berry,  tit.  1,  art.  4.  Choppin,  de  Moribus  Paris,  lib.  2,  tit.  1,  n.  6. 
Mevius,  ad  Jus.  Lub.  lib.  1,  tit.  7,  art.  9.    Peckius,  de  Jure  sistendi,  c.  5,  n.  14v 

{e)  Rodenburg,  de  Jure  Conjug.  tit.  3,  c.  1,  n.  18.  Voet,  ad  Pand.  lib.  5, 
tit.  I,  n.  15.     Merlin,  tit  Autoris.  Marit.  Sect.  7- 


222  CONFLICT  OF  LAWS. 

suit,  or  does  any  other  act  from  whick  his  acquiescence 
may  be  implied,  (a) 

When  the  authority  of  the  husband,  for  the  purpose 
of  enabling  the  wife  to  execute  acts  which  regard  her 
interests,  unconnected  with  any  suit  (actes  extrajudiciares) 
or  acts  connected  with  the  prosecution  or  defence  of 
any  suit  (dctes  judiciares),  cannot  be  obtained,  in  con- 
sequence of  his  absence,  mental  incapacity,or  refusal,  the 
Coutume  of  Paris  (b)  enabled  the  judge  to  grant  the  re- 
quisite authority.  The  coutume  did  not  limit  the  authority 
merely  for  actes  judidares^  but  he  might  grant  it  for  any 
contract  or  alienation,  (c) 

The  Code  Civil  adopts  the  principle  of  this  article, 
and  the  construction  which  it  had  received,  {d) 

The  effect  of  the  authority  conferred  by  the  court  has 
not  the  eflfect  of  depriving  the  wife  of  the  right  of  re- 
scinding contracts  on  the  same  grounds  which  would  have 
been  competent  to  her  in  any  other  case  of  lesion,  (e) 

The  authority  derived  from  the  court,  as  well  as 
from  the  husband,  is  limited  to  the  special  act  for  which 
it  was  granted.  But  an  authority,  pour  plaider^  extends 
to  the  execution  of  the  judgment,  and  even  to  ctctes  extra- 
judiciareSj  as  division,  &c.  (f) 

If  the  suit  be  against  the  wife,  and  she  will  not  herself 
apply  to  the  court  for  an  authority  to  enable  her  to 
defend,  the  adverse  party  may  obtain  it,  and  unless  he 
does  obtain  it,  the  judgment  is  void,  (g) 

The  effect  of  an  authority  granted  by  the  husband  is 
different  from  that  granted  by  the  court.  When  it  is 
granted  by  the  former,  the  community  is  chaigeable 
with  the  consequences  of  the  act,  and  with  the  costs  and 

(a)  Anr^ts.  ParL  Paris,  Juin  1603.    13  Mai  1702.    28  Juin  1711.    Arr^t 
Pari,  de  Flandre,  22  Not.  1696.    Poth.  Traits  de  la  Puiss.  du  Mari,  n.  56. 
(6)  Art.  218.  (c)  Arr^t,  28  Apiil  1722.    Bouhier,  c.  17. 

(cO  Art.  218,  219.     Code  Proced.  Cir.  art.  861. 
(e)  Merlin,  tit.  Autoris.  Marit.  Sect.  8.  §  4. 
(/)Arr6t,26Aprill722.   Merlin,  lb.  (^)  Merlin, lb. 
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damages  of  the  suit.  When  it  is  granted  by  the  latter, 
the  wife,  and  her  separate  property,  after  the  dissolution 
of  the  marriage,  are  alone  liable,  and  the  husband  will 
sustain  no  prejudice  from  the  suit,  (a) 

The  marital  power,  like  every  other  civil  right, 
ceases  when  the  husband  has  forfeited  his  civil  status, 
or  become  civilly  dead.  The  wife  is  then  capable  of 
acting  in  every  respect  as  a  feme  sole,  and  does  not 
require  the  authority  of  the  judge.  If,  however,  the 
husband  be  condemned  for  contumacy,  the  wife  ought 
to  be  supplied  with  the  judicial  authority,  because, 
although  if  he  dies  after  the  expiration  of  five  years 
f5pom  the  day  it  was  pronounced,  without  having  been 
represented,  he  has  lost  his  civil  status  from  this  day, 
and  consequently  all  the  acts  of  the  wife  would  be  valid; 
yet,  if  during  the  five  years  he  should  either  be  repre- 
sa[ited,  or  be  in  custody,  the  contumacy  is  at  an  end, 
the  sentence  no  longer  has  any  effect,  and  all  her  acts 
would  be  void.  (6) 

When  the  husband  shall  be  affected  by  a  judicial 
sentence,  subjecting  him  to -any  punishment  by  law 
declared  infamous,  even  though  it  be  a  sentence  by 
contumacy  only,  the  wife,  although  of  full  age,  cannot, 
during  the  period  prescribed  for  such  punishment,  either 
bring  or  defend  suits,  or  make  contracts,  unless  she 
shall  have  sued  out  an  authority  for  that  purpose  from 
the  judge,  who  in  such  case  shall  have  power  to  grant 
the  authority  without  hearing  or  summoning  the  hus- 
band, (c) 

There  is  no  material  difference  between  the  coutumes 

■ 

of  Paris  and  Normandy,  in  any  of  the  particulars  which 
have  been  stated  in  this  section,  {d) 


(a)  Poth.  Tnit^  de  la  Puiss.  du  Man,  n.  60. 
(6)  lb.  n.  24.  (c)  Code  Civil,  art.  221. 

(d)  Art  S38-9»  tit.  De  Brief  de  Manage  Encombre,  2  Basnage,  389,  et  seq. 
MenriDe,  504. 


r 
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By  the  law  of  Holland  the  wife,  on  her  marriage, 
passed  from  the  authority  of  her  parent  or  curator,  to 
that  of  her  husband,  who  thereby  became  her  curator, 
notwithstanding  he  was  himself  a  minor,  (a)  She  had 
no  power  of  binding  herself  or  her  husband  by  her 
contracts  or  engagements,  unless  she  had  obtained  his 
authority.  Without  that  authority  they  were,  ipso  facto, 
null  and  void,  and  gave  no  right  of  action  against  her, 
either  stante  matrimonio,  or  even  after  its  dissolution.  (5) 

But  neither  the  husband  nor  wife  could  dispute  a 
contract  on  the  ground  that  it  had  been  entered  into 
without  the  husband's  authority,  if  by  means  of  that 
contract  ambo  sunt  facti  locvpletiores.  (c) 

The  exception,  that  the  contract  was  made  without 
the  husband's  authority,  is  competent  only  to  him  and 
his  wife,  and  their  heirs.  The  wife,  after  the  death  of 
the  husband,  might  enforce  the  performance  of  a  con- 
tract made  with  her  during  his  life-time,  and  which  he 
had  not  at  any  time  disputed,  {d) 

When  a  person  becomes  bound  to  pay  a  sum  of 
money  to  the  wife  without  'the  husband's  knowledge,  he 
cannot  discharge  himself  by  a  payment  to  the  wife  alone, 
unless  he  can  prove  it  in  rem  mariti  esse  versum.  (e) 

The  law  of  Utrecht  diflFered  from  that  of  Holland. 
According  to  the  former,  the  wife  or  her  heirs  might, 
after  the  dissolution  of  the  marriage,  be  sued,  in  respect 
of  a  contract  made  by  her  stante  matrimonio,  without  the 
authority  of  her  husband.  (/*) 

(a)  Groenewegen,  ad  Dig.  lib.  23,  tit.  3,  de  Jure  Dot.  L  59>  et  ad  Ck)d.  lib.  2, 
tit.  13,  de  Procuratoribus,  L  21. 

(6)  Sande,  Decis  Fris.  lib.  2,  tit.  4,  Defin.  3.  Voet,  lib.  23,  tit.  2,  §  42, 
Leeuwen,  Gens.  For.  part  1,  lib.  1,  c.  7»  n.  617-  Groenewegen,  ad  Cod.  lib.  2, 
tit.  22,  de  In.  Integr.  Restit.  Minor.  1.  2. 

(c)  Hugo  Grotius,  Manud.  et  Jurisp.  HoU.  lib.  1,  c.  5,  n.  38.  Neoetad,  de 
Pactis,  Antenupt  Obsenr.  9,  in  notis  in  fine.  Abr.  Wesel,  de  Connub. 
Societ.  Tract.  2,  c.  3,  num.  42.    Voet,  lib.  23,  tit.  2,  n.  42. 

(d)  Sande,  Decis.  Fris.  lib.  4,  tit.  2,  def.  3.  Neostad,  de  Pactis  Antenupt. 
Obs.  9. 

(e)  Neostad,  Decis.  88. 

if)  Rodenburg,  de  Jure  Conjug.  Prselim.  186,  n.  2. 
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By  the  law  of  Holland,  the  wife  had  no  persona  standi 
injudidoj  either  in  her  own  right,  or  en  autre  droits 
She  could  not,  in  respect  either  of  her  own  property, 
or  of  that  of  her  husband,  or  as  guardian,  or  executrix, 
institute  or  defend  any  suit  in  her  own  name,  and  a 
judgment  obtained  against  her  would  be  perfectly  null 
and  void,  (a) 

The  court  supplied  the  requisite  authority,  if  it  was 
withheld  by  the  husband,  or  could  not  be  obtained  in 
consequence  of  his  absence,  or  insanity,  or  of  the  sepa- 
ration of  him  and  his  wife  from  each  other.  (6) 

The  authority  of  the  husband  for  the  use  of  his  name 
may  be  implied,  and  his  subsequent  ratification  will 
render  the  proceedings  valid,  although  his  consent  was 
wanting,  when  they  were  commenced,  (c) 

The  important  particular,  in  which  the  law  of  Holland 
differs  from  the  coutume  of  Paris  is,  that  the  authority 
of  the  husband  may,  in  all  cases,  be  implied,  and  that, 
although  the  contract  was  originally  void,  or  the  suit 
defectively  commenced,  from  the  want  of  his  previous 
authority,  both  will  be  rendered  valid  by  his  subsequent 
ratification,  (d) 

(a)  Voety  lib.  S,  tit.  I,  n.  14.  Itodenburg»  de  Jure  Conj.  tit.  3,  Ctrl, 
n.  1,14.  Christ,  ad  Leg.  Mechlin,  tit.  9,  art.  1.  Lamb.  Goris,  Advers. 
TncL  1,  c.  4,  n.  5,  6.  A.  Mattheus,  de  Auct.  lib.  1,  c.  5»  n.  6.  Christ. 
ToL  2,  Dec.  153,  n.  4.  Groenewegen,  ad  Rub.  Cod.  qui  Legit.  Person. 
Stand,  in  Judic.  lib.  3,  tit.  6.  Neostad,  de  Pact,  ante  Nupt.  Obs.  8,  in 
notia.  Charondaa  sur  la  Cout.  de  Paris,  art  233.  A.  Wesel,  de  Con.  Bon. 
Societ  tr.  2,  c.  1,  n.  11). 

(b)  Voet,  lib.  5,  tit.  1,  n.  16.  Sande,  Decis.  Fris.  lib.  1,  lit.  5t  def.  1,  and 
fib.  2,  tit.  4,  def.  4.  Groenewegen,  ad  tit.  Cod.  ne  Uxor  pro  Marito,  lib.  4, 
tit  12,  n.  6.  Rodenburg,  de  Jure  Conj.  tit.  3,  c.  1,  n.  15, 16.  P.  Voet,  ad 
$  2,  Instit.  de  Patria  Potestate,  n.  7. 

(c)  Voet,  lib.  5,  tit.  1,  n.  16 ;  citing  1.  1.  §  si  ratum,  D.  ff.  quod  Jussu, 
L  ult  C.  ad  Senatus,  Macedon.  Christ,  vol.  2,  Decis.  133,  n.  4.  Grotius, 
Manud.  ad  Juris.  HoU.  lib.  1,  c.  5,  n.  35,  36.  Rodenburg,  de  Jure  Conj. 
tit  3,  c.  1,  n.  6,  7,  8,  9,  10. 

(d)  Voet,  lib.  23,  tit.  2,  n.  42,  De  Ritu  Nupt  Sande,  Deds.  Fris.  lib.  2, 
tit  4,  Def.  3.  Hugo  Grotius,  Resp.  Jur.  HoU.  par.  3,  vol.  2,  Cons.  146. 
Rodenburg,  de  Jure  Conj.  tit  2,  c.  1,  n.  21,  22.  Groenewegen,  ad  tit  Inst, 
de  Auct.  Tut  lib.  1,  tit  21,  n.  3. 

VOL.  I.  Q 
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The  law  of  Holland  admits  the  power  of  the  wife  to 
make  a  binding  contract,  in  relation  to  the  particular 
trade  which  she  publicly  carries  on,  (a)  notwithstanding 
she  may  be  a  minor,  (b)  She  may  become  a  surety,  or 
even  pledge  the  real  property,  in  case  these  acts  are 
strictly  necessary  in  the  conduct  and  consistent  with 
the  purposes  of  the  trade,  (c)  Her  contracts  in  relation 
to  the  domestic  establishment  of  her  husband,  so  far  as 
they  are  warranted  by  his  station  and  circumstances, 
are  valid,  (d)  She  may  also  bon'ow  money  for  the 
purpose  of  herself  purchasing  such  necessaries  as  are 
required,  (e) 

According  to  the  law  of  Spain,  which,  in  relation  to 
the  subject  of  our  present  inquiry,  is  still  retained  in 
Trinidad,  the  authority  of  the  husband  is  requisite  to 
enable  the  wife  to  affect  him  by  her  contracts.  A  general 
authority  from  him  will  be  sufficient.  His  subsequent 
ratification  will  also  render  her  engagements  valid,  not- 
withstanding at  the  time  they  were  contracted  by  her, 
she  did  not  possess  his  authority.     In  the  necessity  of 

(a)  Voet,  lib.  23,  tit.  2,  n.  44.  Chassenceus,  ad  Cons.  Burgund.  Rub.  4, 
§  1.  ad  Verba,  Nisi  sit  Mercatriz.  Neostad,  de  Pact,  ante  Nupt.  Obs.  18, 
n.  6,  et  Obs.  19>  in  fine.  Sande,  Decis.  Fris.  lib.  2,  tit.  4,  Def.  4.  Christ, 
ad  Leg.  Mech.  tit.  9,  art.  4,  n.  10.  Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  1, 
c.  5,  n.  36, 37.  Groenewegen,  ad  tit.  C.  ne  Uxor  pro  Marito,  n.  6.  Resp.  Juris. 
HoU.  par.  3.  toI.  1,  Cons.  154.  A.  Wesel,  de  Connub.  Societ.  tract.  2,  c.  3, 
n.  27,  28. 

(ff)  Voet,  lib.  23,  tit.  2,  n.  44.  Dig.  Ub.  4,  tit.  4,  deMinoribus,  &c.  L  23, 
cum  Mandatu.  Rodenburg,  Tr.  de  Jure  Conj.  tit., 3,  c.  1,  n.  29-  Voet,  ad 
tit.  de  Minor.  25  Annis,  n.  41  et  51.  Sande,  Decis.  Fris.  lib.  2,  tit.  4,  def.  3, 
in  fine. 

(c)  Grotius,  Manud.  lib.  1,  c.  5,  n.  37.  Rodenburg,  de  Jure  Conjug.  tit.  2, 
c.  3,  n.  20.  Carpz.  Def.  For.  part  2,  Cons.  15,  Def.  16.  A.  Wesel,  de  Connub. 
Societate,  tract.  2,  c.  3,  n.  29, 33.  Berlich.  part  2,  con.  17,  n.  92, 93.  Sande, 
Decis.  Fris.  lib.  2,  tit.  4,  def.  4.  Re^  Juris.  Holl.  part  3,  vol.  2,  Consil.  37. 
Christ,  ad  Leg.  Mech.  tit.  9,  art.  4,  n.  11,  12. 

(d)  Wesel,  de  Connub.  Societ.  tract  2,  c.  3,  n.  35,  36.  Hugo  Grotius, 
Manud.  ad  Juris.  Holl.  lib.  1,  c.  5,  n.  38  Sande,  Dec.  lib.  2,  tit.  4,  def.  4. 
Groenewegen,  ad  tit.  C.  ne  Uxor  pro  Marito,  n.  61. 

(e)  Voet,  lib.  23,  tit  2,  n.  46 ;  lib.  23,  tit.  3,  de  in  Rem.  Verso.  Groene- 
wegen, ad  C.  de  Pignor.  et  Hypoth.  lib.  8,  tit.  14, 1. 12. 
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procuring  the  authority  of  the  judge,  when  that  of  the 
husband  could  not  be  obtained,  and  generally,  in  regard 
to  the  civil  capacity  of  the  wife,  the  law  of  Spain 
resembles  that  of  Holland,  (a) 

The  common  law  of  England,  in  relation  to  the  powers 
and  capacities  of  married  persons,  is  retained  in  all  the 
states  of  America,  except  Louisiana.  The  law  of  that 
place  follows  the  Code  Civil. 

In  the  absence  of  any  agreement  by  which  the  jus 
mariti  is  excluded,  the  husband,  according  to  the  law  of 
Scotland,  acquires  by  the  marriage  a  power  both  over 
the  person  and  estate  of  the  wife.  Her  person  is  in 
some  sort  sunk  by  the  marriage,  so  that  she  cannot  act 
by  or  for  herself,  (b) 

The  potestas  maritalis  constitutes  him  the  curator 
to  his  wife.  And  as  a  consequence  of  this  curatorial 
power,  all  deeds  done,  or  granted  by  a  wife  without 
his  consent,  are  in  themselves  void,  though  they  should 
relate  to  her  own  property,  and  not  in  any  degree 
encroach  on  the  rights  of  the  husband,  (c) 

There  are  some  obligations  granted  by  the  wife  during 
marriage,  which  require  the  husband's  consent ;  others 
are  valid  without  it ;  and,  again,  there  are  others  which 
are  null,  though  his  consent  be  given.  Obligations 
arise  either  from  delict  or  contract.  Obligations  formed 
by  the  wife's  delict  stand  good  against  herself,  because 
marriage  aflfords  no  indemnity  to  delinquents  ;  but  they 
have  no  operation  against  the  husband,  unless  he  be 
convicted  of  accession  to  the  crime  or  delict  which  pro- 
duces the  obligation ;  for  delicts  being  personal,  ought 
to  draw  no  punishment  on  the  innocent ;  culpa  teneat 
8U0S  auctores.  The  effect  of  such  obligations  is,  in 
several  respects,  limited  even  as  to  the  wife  :  for  where 

(a)  L.  i,  lib.  10,  tit.  1.     L.  12, 12, 14,  15.     Nov.  Rec.  same  book  and  tit 
Febrero,  tit.  2,  c.  1,  §  14.    Gomez,  ad  1.  taur.  53  et  seq.  to  60. 
ib)  1  Ersk.  Inst.  b.  1,  rit.  6,  §  19.     Stair's  Inst.  b.  1,  tit.  4,  §  13. 
(c)  Erakine,  b.  1,  tit.  6,  §  22.     Stair,  b.  1,  tit.  4,  §  16. 
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the  punishment  consists  of  a  pecuniary  fine,  her  person 
cannot  be  attached  for  the  payment  of  it  during  the 
marriage,  because  she  is,  by  her  coverture,  utterly  dis- 
abled from  paying ;  (a)  nor  can  the  goods  in  communion 
be  attached,  because  these  are  the  property  of  the  hus- 
band, who  is  not  liable.  Diligence  must,  therefore,  be 
suspended  until  the  dissolution  of  the  marriage,  except 
as  to  such  heritable  estate  of  the  wife  as  is  not  subject 
to  the  Jt^  mariti.  (b) 

Personal  obligations  granted  by  the  wife,  whilst  she 
is  sub  curd  maritij  although  with  the  husband's  consent, 
are  ipso  jure  void ;  ex.  gr.  bonds,  bills,  promissory  notes, 
obligatory  receipts,  contracts,  &c.,  for  whatever  cause 
they  may  have  been  granted,  whether  for  borrowed 
money,  the  price  of  goods,  or  as  a  cautioner  for  others,  (c) 
Such  obligations  cannot  even  be  the  foundation  of  dili- 
gence against  the  wife's  separate  estate,  (d)  They  do 
not  acquire  force  even  by  her  judicial  ratification  of 
them ;  (c)  for  deeds  in  themselves  null  cannot  be  ren- 
dered effectual  by  any  ratification,  though  they  may 
be,  by  acts  of  homologation  performed  by  the  grantor 
after  becoming  sui  juris,  {f) 

This  rule  admits  of  several  exceptions.  1st,  Where 
the  wife  has  a  separate  peculium^  or  stock,  derived  either 
from  her  father  or  a  stranger,  for  the  maintenance  of 
herself  and  children,  which  is  by  the  grant  exempted 
from  the  jus  maritij  she  can  lawfully  charge  or  burden 
such  stock,  and  bind  herself  for  sums  of  money  to 
the  extent  of  such  stock,  (g)  The  only  way  in  which 
a  wife's  personal  obligation  can  be  made  good,  is  by 

(a)  Fac.  Coll.  Feb.  19,  1790.    Chalmen'  Diet.  p.  6083. 

(b)  Edg.  July  2, 1724.    Murray,  Diet.  p.  6079.    Home,105.      Kilk.  Haa- 
band  and  Wife,  no.  1,  Diet.  p.  6079*    Stair's  Inst.  b.  1,  tit.  4,  n.  16,  note. 

(e)  Fac.  Coll.  Dec.  8,  1761.      Menzies,  Diet.  p.  5974,  Dec.  10,  1772. 
Watflon,  Diet.  p.  5976.  {d)  lb. 

(e)  Feb.  18,  1663,  Birch,  Diet.  p.  5961. 
{/)  Erak.  Inst.  b.  3,  tit.  3,  $  47. 
(<f)  Dirl.  164.    Neilson,  Diet.  p.  5984. 
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shewing  that  the  money  has  been  in  rem  versam  of  the 
wife,  which  case  will  be  the  basis  of  diligence  against 
her  property,  stante  matrimonioy  and  even  against  her 
person  after  the  dissolution  of  the  marriage,  (a) 

2ndly,  Where  there  is  a  legal,  or  even  voluntary 
separation  of  the  husband  and  wife,  and  the  hus- 
band has  settled  a  yearly  sum  for  the  wife's  separate 
maintenance,  her  personal  obligations  during  their 
separation  are  effectual  against  her ;  but  yet  diligence 
cannot  proceed  on  such  obligations  against  her  person  ; 
since  no  wife  can  be  subjected  to  a  personal  diligence 
upon  a  civil  cause,  even  after  either  legal  or  voluntary 
separation,  until  the  marriage  itself  be  dissolved  by 
divorce,  (b) 

The  obligations  contracted  by  the  wife  after  sepa- 
ration, cannot  affect  the  husband ;  for  by  his  securing  a 
yearly  annuity  for  her  maintenance,  he  fulfils  the  natural 
obligation  which  the  marriage  imposed  on  him  to  pro- 
vide for  her ;  and  therefore  the  creditors  who  continue 
to  deal  with  her,  contract  upon  her  credit  alone,  (c) 

Where  the  wife  iSfprceposita  negotiis  by  the  husband, — 
intrusted  with  the  management,  either  of  a  particular 
branch  of  business,  or  of  his  whole  affairs, — all  the  con- 
tracts which  she  makes  in  the  exercise  of  her  prcepositura, 
and  even  the  debts  due  by  her  for  the  price  of  goods, 
though  they  should  not  be  constituted  by  writing,  but 
arise  merely  ex  re,  from  furnishings  made  to  her,  are 
effectual;  but  such  obligations  do  not  affect  herself, 
because  she  acts  not  in  her  own  name,  but  on  behalf  of 
her  husband,  who  gave  her  powei's  to  act,  and  who  must 
on  that  account  be  bound  by  her  deeds,  {d)  AprcBpositura 


(a)  Stair's  Inst.  b.  1,  tit.  4,  §  16,  note  4.  Harvey  v.  Trustees  of  Chessells, 
31  Feb.  1791.     Diet.  p.  5980. 

(6)  Brsk.  Inst.  b.  1,  tit.  6,  §  25.  And  see  Fac.  Coll.  July  II,  1789. 
Chumside,  Diet.  p.  6082.    Stair's  Inst.  b.  1,  tit.  4,  $  17>  note. 

(c)  Erek.  Inst.  b.  1,  tit.  6,  §  25. 

{d)  Ersk.  Inst.  b.  \,  tit.  6,  §  26.    Stair's  Inst.  b.  1,  tit.  4,  $  11,  note. 
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may  be  constituted  either  by  a  written  commission,  or 
factory,  or  tacitly,  when  the  wife  has  been  accustomed 
for  a  long  time  previously  without  a  formal  mandate  to 
act  for  her  husband,  while  he  either  approves  of  her 
management  by  discharging  her  engagements,  or  at 
least  acquiesces  in  it.  (a) 

With  regard  to  disbursements  necessary  for  a  family, 
the  rule  is,  that  the  wife  is  presumed,  while  she  remains 
in  family  with  her  husband,  to  be  prceposita  negotiis 
domestids.  In  this  character  she  has  power  to  purchase 
whatever  is  proper  for  the  family  ;  and  the  husband  is 
liable  for  the  price,  even  though  what  was  purchased 
may  have  been  applied  to  other  uses,  or  though  he  may 
have  given  the  wife  a  sum  of  money  aliunde^  sufficient 
for  the  family  expense,  (b) 

This  prcBpositura  ceases,  firsts  by  the  wife's  delict ; 
for  if  she  should  abandon  her  husband's  family,  and 
take  up  her  residence  elsewhere,  she  can  be  no  longer 
looked  upon,  either  as  manager  of  the  family,  or  as 
being  under  the  husband's  protection ;  and  therefore 
she  has  no  longer  authority  to  oblige  him  to  the  pay- 
ment of  any  of  her  debts,  except  those  which  she  may 
have  contracted  for  her  necessaiy  subsistence,  (c) 
^ndb/y  It  ceases  by  the  husband  depriving  the  wife  of 
the  management  of  his  family.  This  is  effected  by 
inhibition;  which  is  a  remedy  competent  to  every 
husband,  whose  wife  discovers  an  inclination  to  live 
beyond  his  fortune,  (ji) 

As  the  wife's  right  of  managing  her  husband's  family 
is  founded  entirely  on  the  presumption  that  he  placed 
her  in  the  direction,  and  as  every  one  may  remove  his 
managers  at  pleasure,  without  assigning  any  reason  for 
it,  inhibition  may  pass  against  the  wife,  etiam  causd  non 

(a)  DirL  319.    Wikon,  Diet.  p.  6021. 

ib)  Dirl.  310.  DaUing,  Diet.  p.  6005.    Hare.  871,  Alston,  Diet.  p.  6007- 
Fac.  Coll.  Dec.  12, 1780.  Mitehelson,  Diet.  p.  5886. 

(c)  July  6,  1677,  ADan,  Diet.  p.  6005. 

(d)  Stair's  Inst.  b.  1,  tit. 4,  n.  1 1. 
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cognitdj  though  the  husband  should  not  o£Per  to  justify 
that  measure,  by  any  actual  proof  of  her  want  of 
economy,  (a) 

Though  a  wife  may  buy  on  her  husband's  credit,  she 
is  not,  generally  speaking,  entitled  to  borrow  money; 
that  not  being  supposed  to  fall  within  the  sphere  of  her 
agency.  But  if  the  money  were  borrowed  with  his 
consent,  declared,  or  necessarily  implied,  or  has  been 
boTidJide  consumed  in  his  own  family,  he  will  of  course 
be  liable.  (6)  Neither  is  a  wife  entitled  to  pledge  fui^ni- 
ture  or  the  like,  (c) 

When  a  married  woman  has  a  separate  estate,  she  may 
bind  herself  by  deeds  relative  to  it,  and  even  by  minute 
of  sale.  When  the  husband's  right  of  administration  is 
not  excluded,  his  consent  is  necessary,  except  as  to  deeds 
mortis  caiud :  otherwise  not.  But  as  it  is  only  in  cases 
within  the  scope  of  her  power  as  a  married  woman,  that 
his  consent  renders  her  acts  valid  ;  so  it  will  never  give 
effect  to  obligations  purely  personal,  so  as  to  found  a 
claim  against  her  separate  estate ;  her  person  is  always 
protected  from  diligence.  Thus,  a  married  woman  who 
had  separate  property,  entered  into  a  cautionary  obli- 
gation with  her  husband's  consent,  and  it  was  argued, 
that  this  ought  to  give  a  claim  against  her  own  pro- 
perty, but  it  was  set  aside  as  absolutely  void,  (d) 

A  very  singular,  and,  as  the  learned  editor  of  Stair's 
Institutes  conceives,  anomalous  rule,  has  been  followed 
in  the  case  of  an  heritable  bond  granted  by  a  wife 
stante  matrimanio ;  the  personal  obligation  being  null  to 
all  intents  and  purposes,  even  to  found  an  adjudication 

(a)  Falc.  1.  209.  Kilkerran,  Husband  and  Wife,  n.  12  and  13.  Diet, 
p.  6024  and  6025.    Stair's  Inst.  b.  1,  tit.  4,  §  11,  note. 

(f>)  Foster  v.  Furguson,  20th  Jan.  1737.   Elchies,  Husband  and  Wife,  n.  7. 

(c)  Elchies,  Gemmel  v.  Yule,  15th  Jan.  1737»  Husband  and  Wife,  n.4. 

{d)  Lennox  and  Co.  v.  Auchincloss  and  others,  Shaw's  Rep.  toI.  1,  p.  22. 
See  also  the  case  of  Harvey  and  Fawel  v.  the  Trustees  of  Chessels, 
21  Feb.  1791.  Mor.  p.  5980.  Ersk.  Inst.  b.  1,  tit.  6,  §  27.  Stair's  Inst, 
b.  1,  tit.  4,  $  16,  note. 
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against  her  estate,   while  the  obligement  to  infeft  is' 
valid.     This  has  been  decided  in  various  cases,  (a) 

On  much  the  same  principle,  it  has  been  decided,  that 
where  a  married  woman  had  granted  a  personal  bond  for 
borrowed  money,  and  pledged  her  paraphernalia  in 
security  of  it,  the  bond  was  void,  but  the  pledge  was 
valid,  (b) 

The  wife  is  in  no  case  convenable  without  calling  the 
husband:  and  though  she  be  married  during  the  de- 
pendence, the  husband  must  be  cited  upon  supplication, 
and  the  process  continued  against  him  for  his  interest,  (c) 

A  wife's  escheat,  or  life-rent,  falb  not  upon  any  homing 
execute  against  her  during  the  marriage,  because,  being 
then  under  the  power  of  her  husband,  she  hath  no  power 
of  herself  to  pursue,  suspend,  or  relax  ;  (d)  and  this  was 
found,though  the  decreet  was  an  ejection  committed  both 
by  man  and  wife.  Yet  where  the  homing  is  upon  a  deed 
proper  to  the  wife,  as  to  divide  her  conjunct-fee-lands, 
homing  is  valid.  Or,  where  the  horning  was  upon  a 
delinquence,  as  on  law-borrows,  (c) 

Neither  can  a  wife  pursue  or  charge  without  concourse 
of  her  husband.  And  accordingly,  letters  not  raised  at 
his  instance  were  reduced,  although  he  concurred  there- 
after, (f)  So  a  reduction  of  an  heritable  right,  done  by 
the  wife's  father  on  death-bed,  would  not  be  sustained, 
unless  the  husband  had  concurred,  or  had  been  called, 
in  which  case,  if  he  refused  to  concur  without  just 
reason,  the  court  would  authorize  the  wife  to  insist,  (ff) 

(a)  Blair  v.  Keith,  Marshall  v.  Feiguaon,  Dec.  1683,  p.  5990.  Sommer- 
ville  V.  Paton,  2d  and  3d  Feb.  1686,  ib.  Ker  v.  Shearers,  14  June  1716, 
p.  5991.  Menzies  v.  the  Creditors  of  Gillespie,  8  Dec.  1761,  p.  5974. 
Watson  V.  Robertson,  10  Dec.  1772,  p.  5976.  Hare.  878,  882,  Jan.  23, 
1678,  Bruce,  Diet.  p.  6985.    Stair's  Inst.  b.  1,  tit.  4,  n.  19,  note. 

(b)  Pringle V.Irvine,  13Julyl7ll,'p.5970.   Stair*8lnst.b.l,tit.4,§19,note. 

(c)  Spottiswood,  Husband  and  Wife.    Baillie  contra  Robertson 

(d)  Stewart  v.  Bannerman,  Feb.  16, 1633. 

(e)  Hope,  Husband  and  Wife.    Lord  Roxburgh  contra  Lady  Orkney. 
(/)  Napier  contra  Bollock,  July  27, 1631.    Spottiswood,  Husband  &  Wife, 

imter  eo$dm.  {g)  Hacket  contra  Gordon  of  Chapleton,  July  8,  1673. 
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To  this  rule  there  are  exceptions :  as,  where  the  husband's 
concurrence  cannot  be  obtained,  or  he  be  inhabilitate,  or 
forfeited,  (a)  or  refuse,  or  the  wife  be  authorized  by  the 
court,  in  consequence  of  the  husband's  refusal  to  con- 
cur ;  (b)  or  when  she  is  pursuing  her  husband  herself^ 
against  whom  ordinarily  she  has  no  action,  but  in  certain 
cases,  as  if  he  be  vergens  ad  inopiam^  or  in  case  he 
has  deserted  her ;  (c)  or  if  a  wife,  with  the  concurrence 
of  her  friends,  at  whose  instance  execution  was  provided 
by  her  contract,  were  pursuing  reduction  of  a  deed  done 
by  her  husband  in  prejudice  thereof  during  his  life ;  (d) 
or  that  the  obligation  in  its  own  nature  require  execution 
in  the  husband's  life,  as  an  obligement  to  infeft  the  wife 
in  particular  lands.  But  if  it  be  a  general  obligement 
to  employ  money  for  her,  or  to  infeft  her  in  lands,  &c., 
which  the  husband  may  at  any  time  of  his  life  perform, 
the  wife  will  have  no  action  against  him  ;  neither  will 
she  obtain  inhibition  upon  supplication,  unless  the  court 
grant  the  same  upon  knowledge,  that  the  husband  is 
becoming  in  a  worse  condition,  or  that  the  wife  hath 
quit  a  present  infeftment  for  an  obligation  of  another,  in 
which  case  the  court  granted  inhibition,  (e)  This  delay 
of  execution,  where  a  term  is  not  expressed,  is  upon  con- 
sideration of  merchants,  who  ordinarily  have  no  other 
means  than  the  stock  with  which  they  trade,  for  it  would 
ruin  them,  if  they  were  necessitated  to  employ  it  on 
security,  so  soon  as  they  are  married;  and  is  not 
to  be  extended  to  others.  In  the  case  of  M'Pherson 
against  Mcintosh,  Jan.  18,  1773,  on  the  wife's  suppli- 
cation, the  father  and  the  mother  of  the  wife  were 
authorized  by  the  court  to  concur  with  her  and  her 

(a)  Haddington,  1622,  Hamilton  contra  Stuart. 

(b)  Marshal  contra  Marshal,  Jan.  9,  1623. 

(c)  Lady  Foulis  contra  her  Husband,  Dec.  21,  1626. 

(d)  Lockie  contra  Paton,  Feb.  12,  1663. 

(e)  Lady  Glenberry  contra  her  Husband,  July  13,  1638. 


234  CONFLICT  OF  LAWS. 

daughter,  to  do  diligence  against  her  husband,  for  ful- 
filment of  the  provisions  contained  in  her  contract  of 
marriage,  when  he  was  obcerattis  et  latitans.  Other 
cases  may  be  referred  to,  in  which  it  has  been  decided, 
that  where  an  action  is  raised  by  the  husband  in  the 
wife's  name,  the  defender  is  entitled  to  insist  on  the  hus- 
band's production  of  a  written  authority  from  the  wife,  (a) 

Connected  with  this  enquiry,  is  the  consideration  of 
the  incapacity  of  a  female,  whether  sole  or  married,  to 
contract  an  obligation,  as  surety  for  another.  By  the 
civil  law  such  an  obligation  was  void.  This  was  the 
effect  of  the  Senatus  Comultum  Velldanum^  **  Ne  pro 
alio  feminae  interdicerent."  If  any  suit  were  brought  to 
enforce  it,  she  might  by  exception  successfully  resist  it. 
It  was,  however,  competent  for  lier  to  renounce  the  benefit 
of  this  exception,  and  its  renunciation  was  generally  ob- 
tained from  her,  by  those  who  took  the  security.  (6) 

Besides  the  Senatus  Consultum  Velleianunif  which  ex- 
tended to  all  women,  married  women  were  specially  in- 
capacitated from  becoming  sureties  for  their  husbands, 
^'  Si  qua  mulier  crediti  instrumento  consentiat  proprio 
viro,  aut  scribat,  et  propriam  substantiam  aut  seipsam 
obligatam  faciat ;  jubemus  nuUatenus  hujusmodi  valere 
aut  tenere,  sive  semel  sive  multoties  hujusmodi  aliquid 
pro  eadem  re  fiat;  sive  privatum  sive  publicum  sit 
debitum ;  sed  ita  esse  ac  si  neque  scriptum  esset : 
nisi  manifeste  probetur,  quia  pecuniae  in  propriam  ipsius 
mulieris  utilitatem  expensae  sunt."  (c) 

Both  the  Senatus  Consultum^  and  the  law  which  has 
been  just  cited,  were  adopted  in  Holland  and  Spain,  and 
prevail  therefore  in  British  Guiana,  the  Cape,  Ceylon, 


(a)  Aitkins  v.  Orr,  llth  Feb.  1802,  p.  16140.  Stair's  Inst.  b.  1,  tit.  4, 
n.  15,  note. 

(6)  Dig.  lib.  16,  tit.  1,  ad  Senatus  Consult.  Yell.  Ckxl.  lib.  4,  tit.  29  ad 
eund.  tit.    Voet,  ad  eund.  tit.  n.  1.    Perez,  ad  eund.  tit.  n.  1,  2, 3. 

(c)  Auth.  Collat.  9,  tit.  17,  Nov.  134,  c.  8. 
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and  Trinidad,  It  is,  however,  competent  for  the  wife 
to  renounce  the  benefit  of  the  exceptions  which  both 
these  provisions  afforded  her.  (a) 

In  France  the  Senatus  Comniltum  Velleianum  was  abo- 
lished by  the  Edict  of  Henry  the  Fourth,  of  1606.  But 
in  Normandy,  until  its  coutume  was  abrogated  by  the 
Code  Civil,  not  only  did  it  prevail  in  full  force,  but  it 
could  not  be  renounced,  (b) 

Under  the  Code  Civil  it  has  not  been  recognized, 
and  Art.  1431  assumes  that  the  wife  may  be  bound  as 
a  security  for  her  husband.  It  provides  that  the  wife 
who  becomes  bound  jointly  and  severally  with  her  hus- 
band in  respect  of  affairs  in  the  community,  or  of  her 
husband,  is  not  deemed  bound  with  regard  to  the  latter, 
except  as  security  ;  she  may  be  indemnified  against  the 
obligation  which  she  has  contracted. 

In  England  and  Scotland  the  law,  instead  of  adopting- 
the  Senatus  Consultum  Velleianum^  renders  the  married 
woman  incapable  of  binding  herself,  (c) 

It  remains  to  be  considered  how  far  it  is  competent 
for  the  parties,  by  contract  on  their  marriage,  to  alter  the 
rights  and  capacities  which  by  law  are  incident  to  the 
status  of  husband  and  wife.  Their  right,  under  certain 
restrictions,  to  secure  to  themselves  by  ante-nuptial 
contract  an  interest  in  the  property  of  each  other,  dif- 
ferent from  that  which  the  law  would  have  given  them, 
is  generally  admitted.  The  power  of  the  husband  may 
be  restrained,  so  as  to  exempt  the  wife  from  liabilities 
which  she  might  otherwise  have  incurred  from  its 
exercise.  Thus,  as  will  be  seen  hereafter,  the  husband 
may  wholly  or  partially  relinquish  the  right,  which, 
under  some  codes,  he  enjoys,  of  binding  his  wife  by  his 
contracts,  and  his  jus  mariti  in  regard  to  the  adminis- 

(a)  Yoet,  lib.  16,  tit.  1,  n.  9,  L.  3,  tit.  11,  lib.  10.  Not.  Rec.  L  2,  tit.  13, 
p.  5.    Febrero,  torn.  2,  p.  667>  668. 

(6)  Arrdt,  25tli  Oct.  1766.  Merlin,  tit.  Senatus  Contolt.  VeUeianum. 
MerviUe,  Cout.  Nonnand.  505,  513.    2  Basnage,  art.  391. 

(c)  Stair,  b.  1,  tit.  4,  n.  16. 
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tration  of  their  estate  ;  and  he  may  stipulate  that  he  will 
not  fix  his  domicile  in  a  certain  place.  But  agreements 
by  which  the  husband  divests  himself  of  his  power  over 
the  person  of  his  wife,  or  places  himself  in  subjection  to 
her,  or  stipulates  that  he  would  not  change  his  domicile, 
are  deemed  by  jurists  to  be  illegal  and  void. 

The  doctrine  on  this  subject  is  thus  stated  by  Ro- 
denburg : — 

^^  Maritalem  potestatem  quod  attinet,  licet  ea  in 
totum  toUi  nequeat,  qu6  minus  tamen  effectus  ejus 
imminui,  certave  in  re  coarctari  possit,  jus  non  est  im- 
pedimento.  Quemadmodum  et  ipsum  jus  naturale,  per 
se  firmum  licet  et  immutabile  permaneat,  in  particu- 
laribus  tamen  nonnunquam  circumscribitur.  Ita  vulgata 
pacti  dotalis  cautio  est,  qua  maritis  vel  in  totum  vel 
pro  parte  administratio  rerum  adimitur,  vel  facultas 
inhibetur  uxorem  obligandi,  qui  tamen  sunt  hujus  ipsius 
potestatis,  seu  naturales,  sen  civiles  effectus,  qua  de  re 
suo  loco  8^am  pluribus.  Caeterum  qu6d  hie  libertatis 
naturalis  imminutionem  invita  queruntur  fieri  jurispru- 
dentia,  non  omnino  est  de  nihilo :  constat  namque  de  L. 
Titio  rejici  conditionem,  tanquam  libertati  inimicam, 
qua  jubetur  legatarius  certo  in  loco  commorari  perpetuo. 
Proinde  labi  eos  non  putaverim,  qui  hac  promissione 
district^  alligari  maritum  negent  futurum  alioquin  in 
ea  causa,  ut  uni  terree  tanquam  glebse  adscriptus  cogatur 
aetatem  exigere ;  scriptores  laudat  et  sequitur .  (a)  Aliud 
tamen  baud  dubie  de  ea  promissione  dicturus,  qua  cer- 
tum  aliquem  in  locum  se  non  migraturum  invita  uxore 
spopondit  maritus.  Ilia  quippe  promissio  omnino  liber- 
tatem  toUit,  imminuit  duntaxat  altera:  manente  hie 
marito  integrum,  extra  ilium  locum  pactis  exceptum, 
sedes  coUocare  quocunque  locorum  libuerit."  (b) 

Ab.  Wesel  illustrates  it  by  stating  the  following  case : 


(a)  Mev«  ad  Jut  Lubeoens,  lib..  I,  tit  5,  art.  10,  n.  66. 
(6)  Rodenbttig,  de  Jure  Conj.  tit.  i,  c.  1^  n.  1^  p.  148. 
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"  Contra  bonos  mores,  et  jtis  publicum,  irritum,  atque 
k  Parisiensi  Senatu  infirmatum,  pactum  est,  quo  vidua, 
cum  tirone  mariti  praedefuncti  nuptias  contrahens,  sti- 
pulata  erat  maritum  novum  toto  tirocinii  tempore 
nihil  auctoritatis  atque  imperii  habiturum,  neque  mer- 
caturam  uUam  sine  suo  consensu  exercere  posse  :  jure 
enim  publico,  viri  statim  post  contractas  nuptias  nan- 
ciscuntur  maritalem  potestatem,  et  imperium  in  uxorem. 
Charond.  (a).  Ecquid  si  pacto  dotali  conventum  fuerit, 
ne,  citra  consensum  uxoris,  fas  sit  viro  mutare  domici- 
lium  ?  Conventioni  standum  viro  esse  nonnuUis  visum 
est,  nisi  gravi  de  causa  ob  bellum  sc,  soli  coelique  intem- 
periem,  similesque  causas  migrare  necesse  habeat.  (b) 
Verim  rectius  alii  tali  pacto  vires  denegant,  eo  quod 
infiingat  jus  libertatis,  (c)  et  repugnet  reverentiae  marito 
exhibendae.  (d)  Haec  enim  auctoritas  prudential  mariti 
relinquenda  est,  ut  pro  conditione  temporum,  caeterisque 
occasionibus,  et  opportunitatibus,  quae  inopinatb  obvenire 
possunt,  liber^  de  lare  et  sede  fortunarum  constituat."  (e) 

The  same  doctrine  was  adopted  by  the  law  of  France 
before  the  promulgation  of  the  Code  Civil. 

'*  Le  principe,  que  les  contrats  de  mariage  sont  sus- 
ceptibles  de  toutes  sortes  de  conventions,  a  ses  exceptions. 
Celles,  qui  blesseraient  la  bienseance  publique,  quoique 
faites  par  contrat  de  mariage,  ne  seraient  pas  valables. 
Par  exemple,  il  n'est  pas  douteux  que  s'il  etait  dit,  par 

(a)  Pand.  liv.  2,  c.  24,  281.  Memor.  Obterr.  Verb.  Contract,  vers,  j'ay 
Ten  casser,  31.  Rodenburg,  de  Jur.  Conjug.  c.  1,  tit  4,  de  ToUend. 
FMest  352.  (fi)  Capell.  Tholos.  Decis.  87. 

(c)  Dig.  lib.  35,  tit.  1 .    L.  Titio,  71,  §.    Titio«  2,  de  Condit.  et  Demonstr. 

id)  Arg.  1.  14,  i  I.  ff.  Sol.  Matrim.    • 

(e)  TiraqueU,  de  Leg.  Connub.  part  1,  gl.  1,  n.  28,  et  n.  39,  infin. 
Covair.  de  Matrim.  pait  2,  c.  7,  1i.  5,  et  seq.  Gomes,  lib.  2,  Var.  Resol. 
c  10,  n.  24,  vers,  item  etiam.  Scljineidew.  ad  Inst.  tit.  de  Nupt.  10,  part  4, 
n.43.  Did.  Perez,  ad  Ordin.  Regn.  CastelL  lib.  4,  tit.  11,  leg.  29,  verb,  si 
alguna  mnger.  vers,  atque  etiam.  Barry,  de  Success,  lib.  17,  tit.  19,  n.  1,  vers, 
hinc  qufleri  solet.  Mev.  ad  Jus  Lubec.  lib.  1,  tit.  5,  art.  10,  n.  66.  Cancer, 
part  3,  Var.  Resol.  c.  7,  n.  1,  et  seq.  ubi  ita  k  Senatu  Catbalauico  Judicatum 
rcfert.    Wesel,  tr.  2,  c.  1,  p.  81.    Voet,  lib.  23,  tit.  4,  n.  20. 
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un  contract  de  manage,  que  la  femme  serait  le  chef  de 
la  communaute  de  biens  qui  aurait  lieu  entre  les  con* 
joints,  une  telle  convention  ne  serait  pas  valable,  etant 
centre  la  biens^ance  publique,  que  rhomme,  que  Dieu 
a  fait  pour  etre  le  chef  de  la  femme,  vir  est  caput  mu- 
lierisy  ne  soit  pas  le  chef  de  leur  communaute  de  biens, 
et  qu'au  contraire  cette  communaute  ait  la  femme  pour 
chef. 

"  Les  conventions,  qui  paraissent  tendre  a  soustraire 
la  femme  k  la  puissance  que  notre  droit  municipal  a 
accordee  au  mari  sur  elle,  sont  aussi  regard^es  comme 
etant,  dans  nos  moeurs,  contraires  a  la  bienseance  pub* 
lique,  et  en  consequence  nuUes."  (a) 

The  Code  Civil  contains  the  following  article : 

"  Married  persons  cannot  derogate  from  the  rights 
resulting  from  the  power  of  the  husband  over  the  per- 
sons of  his  wife  and  of  his  children,  or  which  belong  to 
the  husband  as  head,  nor  from  the  rights  conferred  on 
the  survivor  of  the  married  parties  by  the  title  *  Of 
the  Paternal  Power ^^  and  by  the  title  *  Of  Minority, 
Guardianship,  and  Emancipation,*  nor  from  the  prohi- 
bitory regulations  of  the  present  code."  (&) 

By  the  law  of  England,  persons  by  their  private 
agreement  cannot  alter  the  character  and  condition 
which  by  law  result  from  the  state  of  marriage  while  it 
subsists,  and  from  thence  infer  rights  of  action  and  legal 
responsibilities  and  consequences  following  from  such 
alteration  of  character  and  condition,  (c) 

In  Scotland,  an  agreement  ante-nuptial,  or  post-- 
nuptial, by  which  the  husband  renounces  the^'t^^  mariti 
or  power  of  administration,  is  sustained,  {d) 

(a)  Pothier^  Traits  de  la  Com.  torn.  6,  §  4,  5.  Denisart,  tit  Convent. 
Matrim.  $  2. 

(6)  Code  Civil,  b.  3,  tit.  4,  art.  1388. 

(c)  Marshall  v.  Ration,  8  T.  R.  p.  647.  2  Ventr.  217.  Leech  v.  Beer, 
3  Keb.  363.  2  Bro.  C.  C.  90.  3  Meriv.  256.  Bateman  v.  Ross,  1  Dow. 
235.  Jee  v.  Thurlow,  2  Bar.  and  Cres.  547.  Jewell  v.  Newman,  4  Bar. 
and  Aid.  419.  id)  Stair*s  Inst.  b.  1,  tit.  4,  $  9>  note  a. 
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A  separation  of  the  husband  and  wife,  by  their  own 
act,  was  not  admitted,  either  by  the  law  of  France  before 
the  promulgation  of  the  Code  Civil,  or  of  Holland,  or 
Spain ;  but  such  separation  must  have  been  decreed  by 
a  judicial  sentence,  (a) 

The  Code  Civil  allowed  a  separation  by  mutual  con- 
sent to  be,  in  certain  cases,  a  foundation  for  a  di- 
vorce, (b)  But  the  right  of  divorce  having  been 
abolished  by  the  law  of  the  6th  of  May  1816,  there 
remains  only  that  of  separation  from  bed  and  board ; 
but  such  separation  must  also  be  awarded  by  a  judicial 
sentence.  It  follows  therefore  that  contracts  for  the 
future  separation  of  the  parties  are  illegal. 

In  Scotland,  voluntary  contracts  for  separation  be- 
tween husband  and  wife,  by  which  the  husband  settles 
on  her  a  fixed  annuity  for  her  maintenance,  were  for- 
merly deemed  void,  ab  initio^  as  being  contrary  to  one 
of  the  essential  duties  of  marriage,  viz.,  the  adherence 
of  the  married  pair  to  one  another,  (c)  But  by  later 
decisions,  they  are  efiectual  during  the  whole  period  of 
the  separation,  as  being  granted  by  the  husband,  in 
consequence  of  his  natural  obligation  to  maintain  the 
wife.  But  they  are  revocable,  and  accounted  actually 
revoked,  so  soon  as  he  shall  offer  to  receive  her  again 
into  his  family,  (d) 

So  little  efiect  is  given  to  their  voluntary  separation, 
that,  if  no  separate  alimony  has  been  agreed  on  by  the 
parties,  the  court  will  not  supply  the  deficiency.  Ac- 
cordingly, where  a  wife  pursued  her  husband  for  an 
aliment,  during  their  voluntary  separation,  to  be  mo- 
dified by  the  court,  action  was  refused,  as  incompetent, 
because  the  husband  might  put  an  end  to  it  immediately, 
by  ordering  his  wife  to  Jive  with  him.    It  was  laid  down, 

(a)  Pothier,  Traits  du  Manage,  part  6,  c.  2,  n.  466^  and  c.  3,  n.  506. 
Voet,lib.  24,  tit.  2,  n.  8,  de  Divortiis .  1  Febrero,  p.  19.   Voet,  lib.  23,  tit.  4, n.  1 6. 

(b)  Art.  275,  et  seq.  (c)  Feb.  11,  1634,  Drummond,  Diet.  p.  6162. 
{d)  Feb.  6,  1666,  Livingston,  Diet.  p.  6153. 
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that  this  legal  rule,  as  to  the  power  of  revocation  in 
either  party,  rested  on  the  reason,  that  separation  was 
contrary  to  the  duties  of  the  married  state,  of  which  the 
object  was,  that  the  parties  should  live  together :  that 
for  the  attainment  of  this  object,  the  law  allowed  either 
party  to  revoke  expressly,  and  even  held  the  contract  of 
separation  voided,  ipso  facto ,  if  they  actually  came 
together  again.  But  it  was  observed  by  the  court,  in 
deciding  the  case  referred  to,  this  rule  of  law  could  not 
apply,  where  the  reason  of  it  was  inapplicable,  where 
the  parties  would  not  or  could  not  live  together  :  that 
supposing,  for  instance,  one  party  revoked,  but  yet 
refused  adherence,  such  a  revocation  seemed  to  receive 
no  support  from  the  law ;  and  there  appeared  to  be  just 
as  little  reason  for  giving  effect  to  a  revocation  made 
after  one  of  the  parties  was  dead,  when  all  adherence 
was  out  of  the  question,  when  the  effect  of  the  contract, 
in  separating  the  parties,  had  had  its  full  completion,  and 
was  exhausted.  Upon  these  principles,  it  was  decided, 
that  a  voluntary  contract  of  separation  was  not  revocable 
by  the  wife  after  the  death  of  her  husband  ;  and  that  as 
little  so  was  an  exclusion  therein  contained  of  the 
wife's  legal  provisions  in  the  event  of  the  dissolution  of 
the  marriage,  though  these  were  more  valuable  than 
the  provisions  of  the  contract,  the  difference,  however, 
not  being  so  great,  as  to  render  the  contract  grossly 
unequal,  (a) 

The  law  of  England  does  not  give  effect  to  deeds  by 
which  the  parties  contemplate  their  future  separation. 
It  recognizes  no  power  in  them  to  vary  the  rights  and 
duties  growing  out  of  the  marriage  contract,  or  to  effect 
at  their  pleasure  a  partial  dissolution  of  that  contract. 
"  It  should  seem  to  follow,'*  says  an  eminent  judge,  "  that 
the  court  would  not  acknowledge  the  validity  of  any 

(a)  Bell,  22  Feb.  1812,  Fac.  Coll.   Palmer,  25  Jan.  1810,  Fac.  Coll.     Ersk. 
Inst.  ToL  1,  b.  1,  tit.  6,  n.  30,  31,  note.    Stair,  b.  1,  tit.  4,  n.  22,  note. 
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Stipulation  that  is  merely  accessary  to  an  agreement  for 
separation.  The  object  of  the  covenants  between  the 
hnsband  and  the  trustee,  is  to  give  efficacy  to  the  agree- 
ment between  the  husband  and  the  wife ;  and  it  does 
seem  rather  strange,  that  the  auxiliary  agreement  should 
be  enforced,  while  the  principal  agreement  is  held  to  be 
contrary  to  the  spirit,  and  the  policy,  of  the  law.  It  has, 
however,  been  held,  that  engagements  entered  into 
between  the  husband  and  a  third  party  shall  be  held 
valid  and  binding,  although  they  originate  out  of,  and 
relate  to,  that  unauthorized  state  of  separation,  in  which 
the  husband  and  wife  have  endeavoured  to  place  them- 
selves. I  have,  therefore,  only  to  repeat  what  the  Lord 
Chancellor  has  said  in  the  case  of  Lord  St.  John  v.  Lady 
St.  John,  (a)  *  If  this  were  res  Integra j  untouched  by 
dictum  or  decision,  I  would  not  have  permitted  such  a 
covenant  to  be  the  foundation  of  an  action  or  a  suit 
in  this  Court.  But  if  dicta  have  followed  dicta,  or  de- 
cision has  followed  decision,  to  the  extent  of  settling 
the  law,  I  cannot,  upon  any  doubt  of  mine,  as  to  what 
ought  originally  to  have  been  the  decision,  shake  what 
is  the  settled  law  upon  the  subject.'  *'  (6)  These 
deeds,  therefore,  however  invalid,  as  between  the 
husband  and  wife,  are  sustained,  so  far  as  they  relate 
to  the  trusts  and  covenants  by  which  the  husband  makes 
a  provision  for  the  wife,  and  the  trustees  indemnify 
the  husband,  (c) 

The  eflfect  of  deeds  of  separation  has  been  materially 
qualified  by  the  decision  in  the  case  of  Marshall 
V.  Rutton,  {d)  that  a  deed  of  separation  does  not  relieve 

(a)  11  Ves.  637. 

(6)  Worrallv.  Jacob,  3  Merriv.  Rep.  p.  268.  Rodney  v.  Chambers,  2  East, 
283.  Hoare  v.  Hoare,  2  Ridg.  Pari.  Ca.  in  Ireland,  268.  Durant  v.  Titley, 
7  Price,  577.     Chambers  v.  Caulfield,  6  East,  244. 

(fi)  Nunn  V.  Wilsmore,  8  T.  R.  521.  Gawden  v.  Draper,  2  Ventr.  217. 
Leech  y.  Beer,  3  Keb.  363,  Stephens  and  Olive,  2  Bro.  C.  C.'90.  Bateman 
Y.  Robs,  1  Dow,  235.  Jee  v.  Thurlow,  2  Bar.  and  Cres.  547-  Inhell  v. 
Newman,  4  Bar.  and  Aid.  419.  {d)%  Term  Rep.  645. 

VOL.  I.  R 


242  CONFLICT   OF    LAWS. 

the  wife  from  the  legal  disabilities  of  coverture ;  and  by 
that  in  the  case  of  Legard  v.  Johnson,  (a)  that  an  agree- 
ment for  a  separate  provision  between  the  husband  and 
wife  alone  is  void,  from  her  incapacity  to  contract. 

These  deeds  generally  contain  provisions  for  securing 
the  continuance  of  the  separation,  for  the  remainder  of 
their  lives,  or  until  they  shall  mutually  consent  to  re- 
sume cohabitation ;  and  for  this  purpose,  it  is  stipulated, 
that  no  suit  shall  be  instituted  for  the  restitution  of  con- 
jugal rights,  and  that  the  husband  shall  exercise  no  per- 
sonal control  over  his  wife.  Provisions  of  this  description 
are,  in  the  ecclesiastical  courts,  held  to  be  void,  and 
constitute  no  objection  to  a  suit  for  restitution  of  con- 
jugal rights.  (6) 

They  can^  of  course,  have  no  eflPect  in  the  courts  of 
civil  jurisdiction  against  the  wife  personally,  and  it  is 
difficult  to  understand,  how  they  can  be  enforced  against 
the  husband,  or  the  wife's  trustees,  consistently  with 
the  dicta  laid  down  in  Marshall  v.  Rutton,  that  the 
husband  and  wife  cannot  by  agreement  change  their 
legal  capacities  and  characters.  It  has  been  sometimes 
mentioned  as  doubtful,  whether  the  husband's  covenant 
not  to  sue  for  restitution  of  conjugal  rights  could  be 
enforced  by  prohibition  or  injunction,  (c)  In  Westmeath 
V.  Westmeath,  the  lord  chancellor  said  he  believed  that 
such  an  injunction  had  been  granted  in  the  time  of 
Lord  Bathurst,  but  that  it  was  the  only  instance.  From 
the  manner  in  which  the  point  has  been  spoken  of,  it 
may  be  inferred,  that  the  courts  would  now  be  unwilling 
to  entertain  this  jurisdiction,  (d) 

Deeds  of  separation  sometimes  contain  a  covenant  on 

(a)  3  Yes.  362. 

(b)  Mortimer  v.  Mortimer,  2  Hagg.  Cons.  Rep.  318.  Barker  v.  Barker, 
2  Add.  285.     Sullivan  v.  Sullivan,  2  Add.  299. 

(e)  8  T.  R.  546.  2  Cox,  107.  3  Bro.  C.  C.  620.  11  Yes.  533.  Butler's 
Case,  1  Freem.  282.    Westmeath  v.  Westmeath,  1  Jacob's  Rep.  126. 

id)  2  Swan.  413.  Turner  v.  Warwick,  Fmch.  73.  Wilkes  v.  VTdkes, 
2  Dick.  791.    3  Mer.  268. 
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the  part  of  the  husband  to  resign  the  children, of  the 
marriage,  or  some  of  them,  to  the  care  of  the  wife,  but 
the  legality  of  such  a  covenant  has  been  questioned,  (a) 

"  The  father  has  control  over  them  by  the  law ;  as  the 
law  imposes  upon  him,  with  reference  to  the  public 
welfare,  most  important  duties  as  to  them.  If  the  hus- 
band can  contract  with  his  wife,  who  cannot  by  law 
contract  with  him,  (and  in  this  instance  the  contract  as 
to  the  children  is  between  the  husband  and  wife  only,) 
it  deserves  great  consideration,  before  a  court  of  law 
ahoaldh J  habeas  corpus  upon  an  unilateral  covenant,  as  the 
Scotch  call  it,  take  from  him  the  custody  and  control 
of  his  children,  thrown  upon  him  by  the  law,  not  for 
his  gratification,  but  on  account  of  his  duties,  and  place 
them  against  his  will  in  the  hands  of  his  wife."  (b) 

The  preceding  observations  are  intended  to  apply  to 
those  civil  capacities  and  incapacities  of  married  persons 
which  are  strictly  personal,  and  relate  to  personal  con- 
tracts, and  not  to  those  which  regard  the  administration, 
sale,  hypothecation,  or  other  disposition  of  their  pro- 
perty, or  the  liabilities  of  the  husband  and  wife,  and 
the  property  of  either,  in  respect  of  debts  contracted  by 
them  before  their  marriage,  or  during  the  coverture. 
It  is  conceived  more  proper,  that  the  latter  species  of 
capacities  and  liabilities  should  be  considered  in  con- 
nection with  the  rights  of  the  husband  and  wife  in  the 
property  of  each  other.  It  will  be  found,  that  the  selec- 
tion of  the  law  to  which  the  decision  of  those  capacities, 
liabilities,  and  rights  should  be  referred,  will  be  greatly 
influenced  by  their  relation  to  property  real,  or  personal. 

(a)  11  Vcs.  531.  ViUareal  v.  Mellisli,  2  Swan,  533.  Powel  v.  Cleaver, 
2  Bro.  C.  C.  500.  Colston  v.  Morris,  6  Madd.  89.  Lecone  v.  Sheires, 
1  Vem.  442. 

(6)  Lord  St.  John  v.  Lady  St.  John,  11  Yes.  531. 
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SECTION  11. 

THE  LAW  WHICH    DECIDES  ON  THE   CIVIL  CAPACITIES  AND 
INCAPACITIES  INCIDENT  TO  THE  STATUS. 

The  law  of  the  country  in  which  the  marriage  was  contracted,  is  not  adopted, 
in  deciding  on  the  marital  authority  and  the  wife's  incapacity. — Conflict 
between  that  law,  and  the  laws  of  the  husband  andjwife's  domiciles  before 
marriage,  or  the  domicile  after  marriage. — Law  of  the  wife's  domicile  not 
adopted,  unless  it  becomes  that  of  the  husband. — ^The  husband's  domicile 
before,  or  at  the  marriage. — Domicile  matrimonial. — On  a  change  of  do- 
micile, the  law  of  the  actual  domicile  prevails. — ^The  law  in  which  the 
obligation  is  contracted,  rejected. 

The  place  in  which  the  marriage  is  celebrated,  may 
not  be  that  of  the  domicile  of  either  of  the  parties, 
before,  or  at  the  time  of,  or  after  the  marriage.  It 
may  have  been  resorted  to  for  no  other  purpose,  than 
that  of  celebrating  the  marriage,  and  they  may  have 
quitted  it  when  the  ceremony  was  performed.  The 
domicile  of  the  wife  may  not  have  been  in  the  same 
country,  as  that  of  her  husband.  As  the  laws  of  the 
several  places  in  which  the  marriage  was  celebrated, 
and  in  which  the  parties  were  domiciled,  may,  in  respect 
of  the  powers  which  they  confer  on  the  husband,  and 
the  incapacity  to  which  they  subject  the  wife,  be  at 
variance  with  each  other,  it  is  necessary  to  ascertain, 
which  of  these  conflicting  laws  ought  to  prevail,  in 
deciding  on  the  powers,  capacities,  and  incapacities,  in- 
cident to  their  status. 

It  ought  always  to  be  remembered,  that  the  question, 
whether  the  status  has  been  constituted  by  means  of  a 
legal  marriage,  is  perfectly  distinct  from  the  consider- 
ation of  the  rights,  powers,  and  capacities,  which  the 
status  confers.  The  enquiry  whether  the  status  has 
been  constituted,  is  answered  by  the  law  of  the  country, 
in  which  the  marriage  was  contracted.     If  by  a  mar- 
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riage,  which  according  to  that  law  is  valid,  the  status  is 
constituted,  the  connection  of  the  parties  with  the  law 
of  that  country  ceases,  unless  that  place  be  the  domicile 
of  the  husband  ;  and  then  its  law  governs,  not  because 
the  marriage  was  celebrated  there,  but  because  it  is  the 
country  of  the  husband's  domicile.  The  parties,  if  they 
do  not,  by  an  express  agreement  on  their  marriage,  sti- 
pulate as  to  their  fiiture  rights  and  capacities,  are  pre- 
sumed to  submit  to  them  as  they  have  been  defined  by 
some  municipal  law ;  and  the  law,  which  it  is  presumed 
they  contemplate,  is,  not  that  of  a  country  in  which  they 
have  no  intention  to  reside,  and  to  which,  therefore, 
their  status  cannot  be  subject,  but  that  of  the  country, 
in  which,  as  it  is  the  place  of  their  domicile,  their  rights 
and  capacities  are  to  be  exercised. 

The  civil  law  adopted  this  presumption.  **  Con- 
traxisse  unusquisque  in  eo  loco  intelligitur,  in  quo  ut 
solvent  se  obligavit."  (a)  "  Contractum  autem  non 
utique  eo  loco  intelligitur,  quo  negotium  gestum  sit: 
sed  quo  solvenda  est  pecunia."  (b)  Jurists,  therefore, 
concur  in  selecting  the  law  of  the  domicile  of  the  hus- 
band and  wife,  as  that  which  determines  the  personal 
powers  and  capacities  incident  to  their  status,  and  not 
the  law  of  the  place,  in  which  the  marriage  was  cele- 
brated. 

It  has  been  stated,  that  the  wife,  even  before  she  leaves 
her  residence,  ceases  to  retain  her  former  domicile,  and 
acquires,  by  her  marriage,  that  of  her  husband.  No 
regard,  therefore,  is  had  to  the  law  of  the  country  in 
which  the  wife  was  domiciled,  unless  the  husband  aban- 
dons his  former,  and  establishes  his  future  domicile 
there. 

The  law  of  the  country  where  the  husband  is  domi- 
eiled  before  his  marriage,  will  not  be  that,  to  which 
resort  is  had,  if  on  his  marriage,  he  abandons  it,  and 

(a)  Dig.  lib.  44,  tit.  7, 1.  21.  (b)  lb.  lib.  42,  tit.  5, 1. 3. 
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selects  a  new  domicile  in  the  country  of  his  wife's  former 
domicile,  or  in  any  other  country.  When,  therefore, 
the  husband,  at  the  time  of  his  marriage,  abandons  his 
former,  and  selects  a  new  domicile,  the  law  of  the 
latter  is  that,  to  which  resort  is  had,  in  deciding  on  the 
rights  and  capacities  of  the  husband  and  wife. 

The  domicile,  which  the  husband  intends  to  establish 
is  properly  described  as  the  domicile  matrimonial,  in 
order  to  distinguish  it  from  that,  which  has  been  estab^ 
lished  facto  y  as  well  as  animo.  In  that  sense  it  is  used 
by  Pothier. 

*^  Si  I'homme,  en  se  mariant,  avait  intention  de  fixer 
son  domicile  dans  le  pays  de  la  femme ;  par  exemple, 
si  un  Lyonnais  venait  a  Orleans  epouser  une  femme, 
dans  le  dessein  de  fixer  son  domicile  a  Orleans,  ce 
Lyonnais  serait,  en  ce  cas,  cense  avoir  abdique  son 
domicile  de  Lyon,  et  en  avoir  acquis  un  k  Orleans,  a  la 
loi  duquel  il  doit  etre  cense  s'etre  soumis. 

^^  Doit-on  decider  la  meme  chose,  dans  le  cas  auquel 
le  Lyonnais  aurait  epouse  TOrleanaise  k  Paris,  dans  le 
dessein  d'aller  etablir  son  domicile  a  Orleans?  La 
raison  de  douter  est,  que  le  domicile  ne  pouvant  s'ac- 
querir  qae  facto  et  animo,  le  Lyonnais,  en  ce  cas,  lorsqu'il 
s'est  marie,  n 'avait  pas  encore  perdu  son  domicile  de 
Lyon,  et  n'en  avait  pas  encore  acquis  un  k  Orleans,  ou 
il  n'etait  pas  encore  venu.  Neanmoins,  il  feut  dire  que, 
quoique,  lorsqu'il  s'est  marie,  il  n'eAt  pas  encore  acquis 
domicile  a  Orleans,  il  suffit  qu'il  eut  dessein  d  y  fixer 
son  domicile,  pour  qu'Orleans  doive  etre  cense  le  lieu 
de  son  domicile  matrimonial,  et  pour  qu'il  soit,  en  con- 
sequence, cense  avoir  youlu  suivre,  pour  son  mariage, 
les  lois  d'Orleans  plutot  que  celles  du  domicile  qu'il 
allait  quitter."  (a) 

Thus,  a  man  domiciled  at  Meaux  purchased,  on  the 
3rd  of  January,  a  public  oflice  at  Paris.     On  the  4th 

(a)  Pothier^  Traits  de  la  Com.  Art.  Prelim;  n.  15,  16. 
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of  January,  he  hired  a  house  in  Paris,  on  the  5th  he 
executed  a  contract  of  marriage  at  Meaux,  with  a  lady 
of  that  place,  and  was  married  there  on  the  7th.  On 
the  8th,  he  heard  that  his  uncle,  the  advocate-general 
in  the  parliament  at  Nancy,  was  dead ;  on  the  10th 
he  obtained  that  situation,  and  on  the  12th  he  took  his 
wife  to  Nancy,  and  there  fixed  his  domicile.  In  this 
case,  notwithstanding  the  husband  and  wife  had  not 
taken  up  their  residence  in  Paris,  yet  that  will  be  the 
place  of  their  domicile  matrimonial,  because,  it  is  that 
in  which  they  had,  before  their  marriage,  intended  to  fix 
their  establishment;  and  so  it  would  have  been,  had 
either  of  the  parties  died  on  the  day  of  their  marriage,  (a) 

This  situation  is  in  conformity  with  the  text  of  the 
civil  law.  "  Exigere  dotem  mulier  debet  illic,  ubi 
maritus  domicilium  habuit,  non  ubi  instrumentum  dotale 
conscriptum  est :  nee  enim  id  genus  contractus  est,  ut 
et  eum  locum  spectari  oporteat,  in  quo  instrumentum 
dotis  factum  est,  quam  eum,  in  cujus  domicilium  et  ipsa 
mulier  per  conditionem  matrimonii  erat  reditura.*'  (b) 

Zoesius,  in  his  commentary  on  the  title  de  Pactis 
DotalUmSj  states  the  general  adoption  of  this  rule. 
'^  Inspiciendam  esse  consuetudinem  loci  mariti,.  quod 
mulier  maritum  sequatur,  ei  se  subjiciat,  et  ad  domi- 
cilium ejus  destinetur.  (c)  Nee  obstat,  d.  I.  Si  fundus ; 
nam  procedit  quoad  solemnia,  non  etiam  quoad  execu- 
tionem,  in  qua  spectanda  loci  consuetude,  cui  destinatus 
contrahens  censetur  se  subjecisse."  (d) 

The  lex  loci  contractus  is  rejected  by  Dumoulin. 
*'  Ad  qusestionem  quotidianam  de  contractu  dotis,  et  ma- 
trimonii, qui  censetur  fieri  non  in  loco  in  quo  contra- 

(a)  Denisart,  tit.  Domicile  Matrim. 

(6)  Dig.  lib.Sy  tit.  1, 1. 65.    Cujas  ad  hunc  titulum,  torn.  7>  p.  162. 

(c)  Alex.  vol.  3,  Cons.  100,  n.  8.  Felin,  c.  I,  n.  24.  ><  De  Sponsalib. 
ubi  Abbas,  n.  10.    Covarr.  de  Matrim.  p.  2,  c.  7,  in  Princ.  n.  5,  et  seq. 

{d)  Jason,  in  1.  1,  lect.  2,  n.  6,  Cod.  de  Sacros.  Eccles.  Gomez,  ad  L. 
Tanri,  50,  n.  75,  n.  69.  Covarr.  de  Matrim.  p.  2,  c.  7,  in  Princ.  n.  7»  et 
seq.    Zoes.  de  Pactis  Dot.  lib.  23,  tit.  4,  n.  14. 
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hitur,  sed  in  loco  domicilii  viri."  (a)  He  controverts  a 
contrary  opinion  expressed  by  Chasseneus,  and  concludes 
— "  Die  indistinct^  quod  ad  effectum,  et  decisionem 
jurium  matrimonii,  ubi  non  fuit  specificatum,  nee  facta 
relatio  ad  alium  certum,  inspicietur  locus  domicilii  ha- 
bitationis  viri  destinatse,  tempore  matrimonii."  (b) 

BouUenois  maintains  the  same  doctrine.  ^^  Loi  du  lieu 
oii  le  manage  a  ete  celebre  n'est  pas  a  considerer,  quand 
ni  Tune  ni  I'autre  des  parties  n'y  sont  domiciliees  et  qu'ils 
n'y  ont  aucuns  biens ;  ce  lieu  dans  ce  cas  est  un  lieu  de 
hasard  qui  ne  sauroit  decider  des  droits  des  conjoints. 

^*  II  faut  encore  en  ezclure  le  lieu  du  domicile  de  la 
femme,  fut-il  celui  oii  la  celebration  a  6t6  reelement 
faite,  quand  d'ailleurs  les  conjoints  n'ont  pas  adopte  la 
loi  de  ce  lieu,  du  moins  par  des  clauses  qui  manifestent 
qu'ils  onl  envisage  cette  loi. — Le  mari  contracte  dans  ce 
lieu,  tanquam  cuivena  quidam  parum  ibi  mansurus  et 
ductunis  secum  uxoremJ'  (c) 

Rodenburg  has  stated  the  only  cases,  in  which  the 
lex  loci  contractus  is  to  be  admitted.  ^ '  Quod  diximus 
in  contrahendo  matrimonio  id  voluisse  contrahentes, 
quod  volunt  loci  leges,  ubi  contractus  est  celebratus,  ciim 
aliter  fuissent  pacti,  nisi  pro  se  credidissent  pacisci 
legem,  hactenus  verum  est,  si  vel  uxor  in  domicilium  viri 
non  sit  traducenda,  vel  maritus  in  uxoris  domicilium 
sedes  decreverit  coUocare  :  tum  namque  locus  contractus 
propterea  non  venit  attendendus,  quia,  per  destinationem 
in  locis  illis  domicilii  matrimonium  contractum  esse, 
intelligitur."  (d) 

The  same  conclusion  is  adopted  by  A.  Wesel. 

**  Rect^  a  doctoribus  responsum  est,  interesse  quo 


(a)  Lib.  1,  C.  de  Summ.  Trinit.  tit.  Concl.  de  Sut.      a  Boull.  tit  2,  c.  4, 
Obs.  37,  p.  261. 
(6)  2  Boull.  tit.  2,  c.  4,  Obs.  37,  p.  262. 

(c)  DeciuB,  Cons.  283.     Boull.  torn.  2,  tit.  2,  c.  4,  Obs.  37,  p.  260,  261. 

(d)  Burgund.  Tract  2,  n.  11  and  12.     Rodenburg,  de  Jure  Stat.  Divers. 
tit.  2.  c.  5,  n.  15,  p.  90. 
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animo  matrimonium  contractum  est,  an  maritus  decre* 
verit  in  domicilium  uxoris  sedes  transferre,  quo  casu 
sine   dubio    locum   contractus  inspiciemus :    conjuges 
enim  in  contrahendo  matrimonio  id  voluisse  videntur, 
quod  volunt  territorii  leges,  in  quo  negotium  geritur, 
cum  consuetudo  influat  in  contractus,  quos  dirigit  et 
fonnat.    An  verb  uxor  in  domicilium  viri  sit  traducenda, 
et  turn  inspiciemus  statutum,  seu  consuetudinem  habita- 
tionis  mariti,  non   ubi  uxor  ducta  est,  aut  solennitas 
nuptiarum   celebrata.      Non    oportet   spectari   locum, 
in  quo  instrumentum   dotis   factum  est,  sed  eum,  in 
cujus  domicilium  et  ipsa  mulier  per  conditionem  matri- 
monii reditura  est.     Animi  enim  destinatione  in  domi- 
cilio  viri  contraxisse  intelligitur,  ibidem  setatem  actura. 
Inde  fiet,  ut,  si  matrimonium  contractum  est,  in  loco 
ubi  jus  scriptum  observatur,  et  dotes  sunt  dotiumque 
privilegia ;  vel  in  Frisia,  ubi  nulla  alia  qu^m  qusestus 
communio  viget,  mariti  autem  domicilium  Trajecti  est, 
communio  bonorum  inter  eos  obtineat."  (a) 

P.  Voet  concurs  in  this  doctrine. 

'^  Quia  mulier  quae  in  matrimonii  leges  consensit, 
judicatur  respicere  domicilium  mariti,  in  quod  dedu- 
cenda ;  et  non  simpliciter  dicitur  quis  esse  in  loco,  in 
quo  corporaliter  consistit,  sed  in  quem  fertur  animi 
destinatione,  quo  modo  et  domicilium  mutari  dicitur. 
Potius  secundum  illius  domicilii  leges  censebitur  con- 
traxisse, quam  secundum  leges  loci  ubi  ipsa  viro  jun- 
gitur  et  domicilium  habet ;  nisi  tamen  maritus  in  do- 
micilio  uxoris  contrahat  animo  ibidem  commorandi,  quo 

(a)  A.  Wesel  de  Con.  Bon.  Societ.  tr.  1,  n.  100.  Rol.  &  Valle,  deLucroDot. 
Quest.  13.  Chassan.  ad  Cons.  Burg.  Rub.  4,  §  2,  gl.  au  Duch^.  Pellicia 
ad  Avers,  c.  3,  n.  197,  et  seq.  Ferron,  ad  Burd.  tit.  4,  de  Dote,  §  6.  vers. 
Praeterea.  Muta  ad  Panorm.  c.  43,  n.  99.  Vallasc.  torn.  2.  Rer.  Judic. 
c.  138  et  175.  Bacquet,  des  Droicts  de  Justic.  c.  21,  n.  74.  Garsias  de 
Conj.  Acqusest.  n.  140,  et  seq.  Faber,  in  Ration,  ad  1.  Exigere.  Cancer. 
Var.  Resol.  lib.  1,  c.9,  n,  157.  Giurba,  c.  1,  gl.  1.,  n.  65,  et  gl.  7,  n.  57, 
et  seq.  Cabedo,  Par.  1,  Decis.  165.  Goris.  Adv.  tr.  1,  c.  6,  n.  4.  D.  Ro- 
denburg,  tit.  2,  c.  5,  n.  15,  in  fin.  Matthseus,  Paroem.  2,  n.  59-  D.  Someren, 
de  Jure  Nov.  c.  12,  n.  2. 
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casu  forte  pro  naturali  cive  censendus,  vel  nisi  expresse 
pactis  antenuptialibus  aliter  fuerit  conventam."  (a) 
Lauterback  enforces  this  rule  by  the  following  case ) 
*  *  Quidam  ex  Ducatu Wirtemb .  duxit  uxorem  in  Marchia 
Badensiy  vel  HoUandus  matrimonium  contrahit  in  Frisia 
secundum  cujus  loci  mores  quamque  societatis  speciem 

hi  contraxisse  prsesumendi quoad  divisionem 

rerum  communium  constante  matrimonio  acquisitarum, 
aliudve  simile,  locum  domicilii  mariti,  et  vigentem  in 
eo  consuetudinem  esse  observandam,  atque  sic  earn 
societatem  videri  contractam,  quae  ibi  recepta,  constanter 
fere  concludunt  ....  Mulier  enim  quia  per  matri- 
monii conditionem  in  domicilium  mariti  transitura  est, 
d.  L  65  de  judicioy  secundum  observationem,  in  loco 
domicilii  mariti  contractum  esse  censetur,  et  ipsa  quoque 
mulier  animi  destinatione  ibi  contraxisse  presunutur] 
et  extenditur  hoc  quod  mod6  diximus,  etiam  si  in  loco 
domicilii  uxoris,  ubi  contractus  matrimonii  celebratus 
est,  nulla  bonorum  communio  inveniatur  recepta;  inspi- 
ciendffi  enim  leges  loci  matrimonii  contracti,  quia  hie 
censetur  esse  domicilium  mariti,  ejusque  statutis  se 
contrahentes  conformare  voluisse  creduntur,  et  banc 
propositam  sententiam  duplici  ratione  D.  D.  limitant, 
et  quidem  V.  Si  maritus  in  uxoris  domicilio  contrahit 
animo  eo  ut  ibidem  permaneat,  nee  unquam  disces- 
surus,  2®.  Si  express^  inter  conjuges  aliter  fuerit  con- 
ventum;  sic  enim  leges  domicilii  uxoris  suam  habi- 
turas  vim  lubens  largiorem,  et  adsertio  hsBC  de  mariti 
domicilio  attendendo,  2"^,  extenditur,  etiamsi  extra 
utriusque  domicilium  in  loco  tertio  matrimonium  con- 
tractum fuerit,  hinc  si  forenses  eo  in  loco  contraherent 
matrimonium,  ubi  bonorum  communio  introducta  quidem 


(a)  P.  Voet,  de  Statatis,  sect.  9,  c.  2,  n.  6,  citing  L.  Nihil.  2,  D.  de  Captiv. 

1.  65.    D.  de  Judic.  ubi  Costal.  Argum.  L  35,  §  3,  D.  de  Hered.  Inatit  L  32, 

in  fine.    D.  de  Pignor.  et  Hypoth.   L.  Goris.  Adv.  Jur.  tr.  1,  c  6,  n.  3,  et  aeq. 

'  Barbos.  ad  1.  19y  §  proinde  in  artic.  de  foro  Origin.  D.  de  Judic.  n.  9»  10-, 

11^  et  §  fin.  L  19.  n.  70,  et  seq.  et  adl.  65>  D.de  Judic.  ubivarieeUmitationea. 
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esset,  sed  postquatn  ali6,  ad  suum  scilicet  domicilium, 
commigrent,  ubi  communi  non  vivitur  jure,  nulla  inter 
illos  erit  bonorum  communio."  (a) 

Grarcias,  in  his  chapter  De  Conjugali  AcqtuBstUy  has 
expressed  himself  to  the  same  effect :  ^^  Communis  et 
recepta  sententia .  tenet  considerandam  esse  consuetu- 
dinem,  et  servandas  leges  illius  regni,  aut  loci,  ubi 
maritus  habet  domicilium  tempore  quo  matrimonium 
contrahitur.  Id  esse  verum  etiam,  si  matrimonium  con- 
tractum  sit  in  domicilio  uxoris,  quia  vir  ex  suo  adve- 
nerit  nuptias  celebraturus,"  (ft)  but  he  adds,  "  haec  com- 
munis, et  recepta  sententia,  non  habet  locum  si  maritus 
contraxit  matrimonium  in  domicilio  uxoris,  eo  animo,  ut 
ibi  vivat  et  moriatur,  id  est,  animo  ibi  morandi  per-* 
petuo,  quia  tunc  quoad  lucra  et  divisionem  bonorum, 
isthuc  domicilium  attendendum  est,  non  yer6  yiri,  in 
quo  hactenus  habitabat."  (c) 

Boucher  D'Argis  adopts  a  similar  doctrine : 

''  A  defaut  de  contrat  de  manage,  et  pour  suppleer  k 
ce  -qui  n'est  pas  r^gle  par  le  contrat,  c'est  k  la  loi  du 
domicile  du  mari  qu'il  faut  avoir  recours  pour  regler  les 
droits  des  conjoints. 

**  Par  ce  domicile  du  mari  dont  la  loi  regie  les  droits 
des  conjoints,  on  entend  le  domicile  qu'il  avoit  au  temps 
du  mariage ;  celui  qu'il  avoit  auparavant  ne  regie  point 
les  droits  des  conjoints,  parce  que  s'il  en  a  change  lors 
du  mariage,  on  presume  que  c'est  dans  le  lieu  de  ce 
domicile  que  les  conjoints  ont  eu  intention  de  fixer  leur 
^tablissement,  et  qu'ils  se  sont  soumis  k  la  loi  de  ce  lieu 
pour  regler  le  sort  de  leur  mariage."  (d) 

By  some  jurists  it  has  been  considered  that  the  rule 
excluding  the  law  of  the  wife's  domicile,  ought  not  to  be 

(a)  Lauterback,  de  Societ.  Bon.  Conjug.  Dis.  128,  c.  2,  n.  10. 

(6)  DidaciUy  part  2,  cap.  7,  n-  7. 

{e)  Tiraq.  de  Legib.  Connub.  1.  14,  q.  2.  Xuarez,  in  1.  1,  tit  de  las 
Gananeiaa,  lib  3,  Foro  Leg.  limitat  6.  Didac.  n.  8.  1.24,  tit.  11,  p.  4. 
Garcias,  Conjug.  Acqiuest.  p.  208.  (d)  Demtart,  tit.  Dom.  Matrim.  i  3. 
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applied,  if  she  has  contracted  her  marriage  in  ignorance 
of  the  law  of  her  husband's  domicile,  and  in  the  confi- 
dence, that  her  rights  would  be  governed  by  that  of  her 
own  domicile.  Such  an  exception  has  not,  however,  been 
entertained.  Wesel  condemns  it :  "  Scire  enim  debuit 
statuta  loci  quo  migrat,  quseque,  sequendo  forum  mariti, 
approbasse  intelligitur.  Et  quis  credat,  vel  mulierem, 
vel  nuptiarum  arbitros  et  pararios  tarn  oscitanter  et 
negligenter  matrimonium  contrahere,  ut  non  ant^  in- 
quisiverint  in  mores  et  consuetudinem  domicilii  mariti 
quo  migratum  iret  ?  Videmus  enim  non  rar6  et  com- 
pendii  causa  nuptias  contrahi."  (a) 

Schrassert,  in  stating  it  to  be  the  universal  rule,  "  In- 
spiciendam  esse  consuetudinem  ejus  loci,  ubi  tempore  initi 
matrimonii  maritus  habuit  domicilium,"  adds,  '*  hie 
enim  in  matrimonialibus  habetur  pro  loco  contractus, 
tarn  in  ignorante  muliere^  qudm  sciente^  et  tam  respectu 
rerum,  quam  personarum."  (b) 

Boullenois  also  rejects  such  an  exception  :  ^'  En  vain 
voudroit-on  distinguer  entre  la  femme  qui  a  ete  rendue 
certaine  des  loix  du  domicile  de  son  mari,  et  celle  qui 
ne  I'a  pas  ete.  Toute  femme  est  presumee  s'en  £tre  fait 
instruire ;  ses  parents,  ceux  qui  s'entre-mSlent  pour  lui 
procurer  un  etablissement,  sont  presume  le  fiadre  pour 
elle ;  et  si  elle  ne  Ta  pas  fait,  elle  doit  se  Timputer :  elle 
est,  en  cette  partie,  assujetti  au  droit  commun,  qui  veut 
que  celui  qui  contracte,  connoisse  la  condition  de  la 
personne  avec  qui  il  contracte,  et  la  presomption  est 
qu'embrassant  le  parti  du  manage,  et  s'identifiant  en 
quelque  maniere  avec  son  mari,  elle  adopte  plutot  les 
loix  selon  lesquelles  elle  va  etre  obligee  de  vivre 
dorenavant,  que  des  loix  auxquelles  elle  se  met  elle- 
meme  dans  la  necessite  de  renoncer.     *  Prsesumuntur 

(a)  Mev.  ad  Jus  Lub.  part.  1,  tit.  10,  art.  12,  n.  339.     A.  Wesd,  de 
Conn.  Bon.  Soc.  TV.  1.  n.  102,  p.  37-    Goris,  Adv.  Tr.  1,  c.  6,  n.  8. 

(b)  Schrassert,  Obs.  233.  n.  1. 
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sponsa  et  facicntes  pro  ea  scivisse  consuetudinem,  vel 
statatum  domicilii  viri^  turn  quia  notorium,  turn  per 
legem,  qui  cum  alio  contrahit,  fF.  de  reg.  juris.  Quod 
si  scire,  vel  taliter  pacisci  neglexerunt,  perinde  est  ac 
si  scivissent  sibique  imputare  debent.  Mol.  Cod.  de 
Stat'  Et  suivant  Mascardus,  '  contractus  hujusmodi, 
prout  sunt  matrimonii,  fiunt  cum  magna  inquisitione,  quae 
inquisitio  toUit  prsesumptionem  ignorantise.  Concl.  7. 
n.  67.  de  gen.  stat.  interpr.'  "(a) 

The  husband  and  wife  may  have  abandoned  the  coun- 
try, which  was  the  place  of  their  domicile  at  the  time  of 
their  marriage,  and  have  acquired  another  domicile, 
and  there  may  be  a  contrariety  between  the  laws  of  their 
present  and  former  domicile.  In  this  conflict,  the  ques- 
tion will  arise,  whether  the  capacities  and  incapacities 
which  are  incident  to  their  status  according  to  the  law 
of  their  former  domicile,  are  permanently  retained  by 
them,  or,  whether  they  are  subject  to  be  varied  by  their 
change  of  domicile.  Whatever  contrariety  of  opinion 
may  exist  respecting  the  effect  of  a  change  of  do- 
micile on  rights  of  property  acquired  under  the  law  of 
the  matrimonial  domicile,  there  is  a  general  concurrence 
amongst  jurists,  in  holding,  that  although  the  law  which 
confers  those  rights,  powers  and  capacities  is  strictly  a 
personal  law,  yet  its  influence  exists  so  long  only  as 
the  parties  remain  subject  to  it,  by  retaining  their  ' 
matrimonial  domicile.  When  they  quit  that  domicile, 
and  establish  another,  their  status  is  governed  by  the 
law  of  the  latter,  and  their  capacities  and  powers  are 
those  which  that  law  confers. 

Such  is  the  doctrine  of  Rodenburg,  "  Fac  igitur 
virum,  qui  per  loci  leges,  ubi  degit,  uxorem  habeat  in 
potestate,  collocare  domicilium  alio,  ubi  in  potestate 
virorum  uxores  non  sunt ;  vel  vice  versa.  Dicendumne 
erit  induere  uxorem  potestatem,  qua  prius  liberata,  et 

(a)  Boullenois^  torn  2,  part.  3  tit.  3,  c.  4,  Obs.  38. 
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exuere,  cui  alligata  erat?  in  affirmatiyam  sententiam 
deduci  videmur  per  tradita  Bergund.(a)  Et  recte; 
persouae  enim  status  et  conditio  cumtota  regatur  a  legibus 
loci,  cui  ilia  sese  per  domicilium  subdiderit,  utique 
mutato  domicilio  mutari  et  necesse  est  personae  con- 
ditionem."  (b) 

J.  Voet,  after  laying  down  the  rule  that  the  wife's 
rights  and  capacities  are  those  which  are  conferred  by 
the  law  of  her  husband's  domicile,  however  injurious  they 
may  be  to  her  interests,  treats  of  the  effect  of  his  change 
of  their  domicile. 

*^  Neque  aliud  dicendum  erit,  si  fort^  vel  ex  necessi- 
tate relegationis,  vel  sua  voluntate,  maritus  domicilium 
transferendo  deteriorem  redderet  uxoris  conditionem, 
ob  auctam  ex  novo  domicilio  mariti  potestatem,  quee  in 
pristino  minor  erat ;  aut  ob  id,  quod  ex  domicilii  lege 
conjugibus  permittitur  sibi  invicem  ultima  volimtate 
gratificari ;  cum  id  prioris  domicilii  jure  appareret  in- 
hibitum  ;  ac  frustra  uxor  fuerit,  aut  hseredes  ejus,  si  prop- 
terea  a  migrante  marito  id,  quod  interest,  putarent  ex- 
igendum  esse.  Cum  enim  per  nuptias  uxoris  quidem 
conditio  deterior  fiat,  dum  ilia,  antea  sui  juris  rerumque 
moderatrix,  maritali  subjicitur  potestati  ac  tutelae ;  ma- 
ritus autem  suam  conditionem  per  nuptias  non  deteriorem 
sed  plerumque  meliorem  reddat,  aut  saltem  non  immi- 
nuat  liberumillud,  quod  ante  nuptias  habebat,  arbitrium  ; 
absurdum  foret,  ilium,  cui  antea  libera  competebat 
migrandi  facultas,  nunc  matrimonio  contracto  destitui 
ilia  migrandi  licentia,  aut  saltem  metu  poenaB  et  praesta- 
tionis  ejus,  quod  interest,  absterreri,  ne  eo  migret,  quo 
forte  vel  dignitatis  obtinendae  spes,  vel  vaJetudinis 
reive  familiaris  ratio,  aliave  plura  vocare  videbantur  ac 
invitare."(c) 

BouUenois  maintains  the  same  doctrine.     *'  Quant  au 

(a)  D.  Tract.  2.  n.  7. 

(6)  Rodenburg  De  Jure,  Tit.  2.  ch.  1.  p.  105. 

(c)  Voet,  de  Judiciis,  lib.  5,  tit.  1.  n.  101. 
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statut  qui  met  la  femme  sous  la  puissance  de  son  mari,  il 
est  du  noinbre  de  ceux  qui,  selon  moi,  dependent  absolu- 
ment  du  domicile  actuel,  et  qui  n'affectent  les  personnes, 
qu'autantde  temps  qu'elles  sont  domicilieesdansl'etendue 
du  statut,  de  sorte  que  la  femme  changeant  de  domicile, 
peut  cesser  d'etre  sous  I'autorite  de  son  mari,  et  elle 
peut  y  retomber,  si  elle  retoume  dans  son  premier  do- 
micile, ou  dans  un  autre  semblable/'  (a) 

'^  His  positiSf  une  femme  domiciliee  en  HoUande,  qui 
aura  contracte  sans  autorisation,  et  dont  I'obligation 
n'est  pas  nuUe,  va  depuis  s'etablir  dans  un  autre  endroit 
od  le  defaut  d'autorisation  annuUe  les  engagements  de 
la  femme ;  cette  femme  pourra  n^anmoins  etre  poursuivie 
apr^s  le  dec^s  de  son  mari,  pour  raison  de  I'obligation 
qu'elle  aura  contractee  en  HoUande,  parce  que  c'est  le 
lieu  du  domicile  ou  Tobligation  a  ete  contractee,  qu'il 
faut  uniquement  regarder.  C'est  la  loi  de  ce  lieu  qui  a 
decide  de  son  etat  personnel,  et  par  consequent  de  la 
validite  de  son  obligation.  Le  changement  de  domicile 
change  les  habitudes  civiles  que  nous  ne  tenions  aupar- 
avant  que  de  la  loi  de  I'ancien  domicile,  mais  ne  sauroit 
annuUer  ce  qui  est  bon  dans  son  principe."  (b) 

Froland  also  adopts  this  doctrine  in  relation  to  per-r 
sonal  capacities. 

''  Mais  quand  il  est  question  de  I'habilite  ou  inhabi- 
lite  de  la  personne  qui  a  change  de  domicile,  a  faire  une 
certaine  chose,  alors  le  statut  qui  avoit  regie  son  pou- 
voir  tombe  entierement  k  son  egard,  et  cede  tout  son 
empire  a  celui  dans  le  territoire  duquel  elle  va 
demeurer. 

"  De  Ik  vient  que  la  femme  qui  a  son  domicile  dans 
le  pays  du  droit  ecrit,  ou  en  Normandie,  et  qui  vient 
s'etablir  k  Paris,  ne  peut  plus  exciper  du  Velleien ;  et 
que  celle  au  contraire  qui  fait  sa  residence  ordinaire  en 
cette  ville,  ou  autres  lieux  oik  I'edit  de  1606,  qui  a 

(a)  Boullenois,  torn  1,  tit.  1,  c.  2,  Obs.  4,  p.  61.  (6)  lb. 
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abroge  cette  loi  Romaine,  est  observe,  allant  demeurer 
en  Normandie,  ou  dans  le  pays  de  droit  ecrit,  perd 
toute  la  capacity  qu'elle  avoit,  et  ne  peut  plus  interceder 
pour  autrui,  ni  s'obliger  avec  son  mari. 

"  Que  celle  qui  ne  s^auroit  faire  aucun  acte  sans  I'au- 
torisation  expresse  de  son  epoux  suivant  la  co^ltume  du 
lieu  oii  elle  reside,  se  retirant  avec  lui  dans  un  pays  ou 
la  loi  n'est  pas  si  rigoureuse,  devient  plus  libre  qu'elle 
n'etoit  auparavant ;  et  vice  vers&. 

*^  Que  la  femme  domiciliee  sous  une  coiktume,  qui  ne 
lui  permet  pas  de  tester  sans  le  consentement  et  I'au- 
torite  de  son  mari,  choisissant  pour  nouvel  etablissement 
un  endroit  dont  la  coutume  n'a  point  de  disposition 
semblable,  acquiert  une  pleine  et  entiere  liberty  de 
disposer  de  ses  biens,  sans  la  participation  de  son  mari ; 
et  vice  versa. 

**  Que  celle  qui  par  le  droit  municipal  de  la  province 
oik  elle  fait  son  sejour  actuel  ne  peut  contracter  ni  aliener 
sans  le  consentement  de  sa  famille  et  le  decret  du  juge, 
est  affranchie  de  cette  premiere  servitude,  aussitot  qu'elle 
va  demeurer  sous  une  coutume  qui  ne  I'assujettit  pas  a 
pareille  chose,  en  supposant,  comme  font  plusieurs,  que 
ce  statut  est  un  veritable  statut  personnel ;  et  vice  versa. 

^*  Et  que  rhomme  de  Normandie  qui  ne  pourroit 
tester  du  tiers  de  ses  acquests,  s'il  n'avoit  pas  survecu 
trois  mois  k  son  testament,  peut  en  disposer  avec  effet, 
encore  bien  qu'il  soit  d^cede  vingt-quatre  heures 
apres  sa  disposition,  si  dans  le  tems  de  sa  mort  il  de- 
meuroit  sous  une  coiitume  qui  ne  requiert  pas  cette 
servie,  en  supposant  encore,  comme  fait  le  Parlement 
de  Paris,  que  TArt.  422  de  la  Coiitume  de  Normandie, 
qui  la  present,  soit  un  statut  personnel."  (a) 

Pothier  has  expressed  the  same  opinion  in  a  passage 
which  has  been  already  cited,  (i) 

(a)  Froland,  tom.l,  p.  172. 

C6)  Pothier,  Introd.  torn.  10,  tit.  1,  n.  13.  p.  3. 
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It  should  be  observed  that  this  doctrine  has  been  thus 
controverted  by  Bouhier. 

"  On  demeure  presque  generalement  d'accord,  que 
la  loi  du  domicile  matrimonial  determine  I'etat  de 
la  femme,  et  par  consequent  Tetendue  du  pouvoir  qu'a 
le  mari  sur  elle ;  et  Ton  ne  voit  pas  comment  cet  ^tat, 
une  fois  determine,  pourrait  changer  par  une  simple 
translation  de  domicile  faite  par  le  mari.  Une  femme, 
qui  ne  peut  rien  faire  sans  Tautorite  de  son  mari,  devien- 
draittout  d'un  coup,  par  un  changement  de  domicile,  libre 
de  cette  sujetion,  et  ensuite  y  retomberait,  si  son  mari 
retoumait  dans  sa  premiere  demeure.  L'etat  des  femmes 
dependrait  du  caprice  des  maris.  Quoi !  une  femme  a 
contracte  sur  la  foi  d'une  coutume  qui  lui  permet  la 
libre  administration  de  ses  paraphemaux,  meme  de 
tester  de  ses  biens  sans  I'autorisation  de  son  mari ;  et 
cette  femme  serait  privee  d'un  aussi  precieux  avantage 
par  un  changement  de  domicile  qu'elle  ne  peut  em- 
pecher?  Ce  serait  heurter  de  front  la  regie  qui  ne 
permet  pas  qu'on  nous  enl^ve,  sans  notre  fait,  un  droit 
qui  nous  appartient ;  et  voilk  pourtant  le  principe  des 
partisans  de  Topinion  contraire.  On  ne  peut  pas  dire 
que  la  femme  se  soumette,  meme  tacitement,  aux  lois 
du  nouveau  domicile  ;  elle  ne  fait  qu'obeir."  (a) 

The  opinion  of  the  President  Bouhier,  was  adopted  by 
Merlin,  and  maintained  with  great  zeal  in  the  first 
edition  of  his  work.  He  has,  in  a  subsequent  edition,  to 
which  a  reference  has  been  already  made,  retracted  it, 
and  admitted  that  the  status,  its  rights  and  capacities, 
must  be  decided  with  reference  to  the  law  of  the  actual 
domicile.  (6) 

The  country,  in  which  a  married  woman  may  con- 
tract an  obligation,  may  not  be  that  of  her  husband's 
domicile,  and  by  the  law  which  prevails  there,  the  au- 

(fl)  C.  23,  n.  3. 

(6)  Merlin,  torn.  1,  Sect.  10,  pp.  532,  533 
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thority  of  the  husband  may  be  more  or  less  extensive, 
and  the  incapacity  of  the  wife  greater  or  less  than  it  was 
by  the  law  of  his  domicile. 

According  to  the  doctrine  held  by  all  jurists,  the  wife 
retains  the  incapacity  to  which  she  was  subject  by  the 
law  of  the  husband's  domicile,  and  therefore  the  validity 
of  an  obligation  in  respect  of  her  capacity,  and  of  the 
nature  of  the  authority  to  be  given  by  the  husband  to 
enable  her  to  act,  must  be  determined  by  that  law,  and 
not  by  the  law  of  the  place  in  which  the  obligation  was 
contracted. 

Bodenburg's  language  is  "  Uxores  domi  sub  mari- 
torum  potestate  ita  constitutee,  ut  sine  iis  nee  alienent 
nee  contrahant,  nullibi  locorum  banc  incapacitatem 
exuunt.  Ciim  mulieris  contrk  juri  scripto  obnoxiae  con- 
tractus, apud  nos  celebratus,  consistat  omnimodo."  (a) 

Boullenois  adopts  this  opinion :  '^  Quand  la  loi  du 
lieu  du  contrat  porte  des  dispositions  qui  ne  viennent  pas 
de  la  propre  nature  du  contrat,  mais  qui  ont  leur  fonde- 
ment  dans  I'etat  et  condition  de  la  personne,  il  &ut 
suivre  la  loi  qui  regit  la  personne,  et  dont  cet  etat 
depend. 

'^  Par  exemple,  un  mari  est  domicilie  dans  un  lieu  ou 
il  n'oblige  pas  sa  femme,  s'il  contracte  seul  et  sans  elle, 
quoiqu'elle  soit  sous  sa  puissance  et  sous  son  autorite,  ce 
mari  vient  contracter  dans  un  lieu  ou,  k  raison  de  cette 
autorit^,  il  oblige  sa  femme  en  s'obligeant  lui-meme, 
elle  ne  sera  pas  pour  cela  obligee,  parce  que  I'obligation 
de  la  femme  ne  natt  pas  de  la  nature  du  contrat,  ni  de 
Tendroit  oii  son  mari  a  et^  contracter ;  mais  de  I'au- 
torite  maritale,  qui  n'a  pas  cet  effet  dans  le  lieu  du 
domicile  du  mari. 

^'  C'est  par  cette  distinction  que  Maevius,  loco  cti., 
d^ide  I'espece  ^ue  nous  venous  de  rapporter.  ^  Ratio 
patet  tum  quia  non  ex  contractu  mariti  uxoris  nascitur 

(a)  Rodenburg,  de  Jure,  tit.  2,  c.  1.  n.  1. 
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obligation  sed  ex  societate  conjugali,  et  statuto  non  in- 
formante  contractus  maritales,  turn  quia  maritus  con- 
trahendo,  foro  et  statutis  se  subjicit,  quoad  contractum, 
noa  autem  mulierem  insontem  sine  facto  suo  ad  alias 
qukm  domicilii  leges  obligare  valet ;  turn  denique  qu6d 
in  illo  loco  nulla  actio  contra  uxorem  intentari  potuit, 
ergo  nee  executio/  "  (a) 

Pothier  concurs  in  it.  **  Les  lois,  qui  reglent  les  ob- 
figations  des  personnes^  telle  qu'est  le  Velleien  qui  ne 
permet  pas  aux  femmes  de  s'obliger  pour  autrui,  sont 
des  statuts  personnels,  qui  exercent  leur  empire  sur 
toutes  les  personnes  qui  y  sont  soumises  par  le  domicile 
qu'elles  ont  dans  le  territoire,  en  quelque  lieu  que 
soient  situes  les  biens  de  ces  personnes,  et  en  quelque 
lieu  qu'elles  contractent.  C'est  pourquoi  si  une  femme, 
domiciliee  en  Normandie,  se  rendait  caution  pour 
quelqu'un^  quoique  Facte  du  cautionnement  fiit  passe 
a  Paris,  oii  le  Velleien  est  abroge,  le  cautionnement 
serait  nul. 

"  Mais  quoiqu'une  femme  ait  ete  marine  en  Nor- 
mandie,  si  son  mari  a  transfere  son  domicile  a  Paris, 
cette  femme  ayant  cesse,  par  cette  translation  de  do- 
micile, d'etre  soumise  aux  lois  de  Normandie,  les  cau- 
tionnemens,  qu'elle  contractera  depuis  cette  translation 
de  domicile,  seront  valables.'*  (6) 

The  propriety  of  leaving  to  the  decision  of  the  law  of 
their  domicile  the  validity  of  the  wife's  obligations,  when 
it  depends  on  her  capacity  to  contract  them,  is  founded 
on  those  considerations  of  public  policy  and  general 
convenience  which  have  established  as  jug  gentium  the 
rule,  that  the  validity  of  the  marriage  is  to  be  deter- 
mined by  the  law  of  the  country  in  which  it  has  taken 
place.  It  is  more  consistent  with  reason,  as  well  as  conve- 


(a)  Boull.  torn.  2,  tit.  4,  c.  2,  Obs.  46,  p.  467. 

(6)  Pothier,  Traits  des  Obligations,  par.  2,  c.  6»  $.  3,  n.  389. 
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nience,  that  the  personal  capacities  resulting  from  the 
status  should  continue  to  be  those  which  are  attached 
to  it  by  the  law  of  the  country  where  the  parties  have 
a  permanent  residence,  than  that  they  should  be  subject 
to  be  varied,  when  the  parties  had  casually,  and  for  a 
temporary  purpose,  visited  a  country  where  a  different 
law  prevailed. 

There  is  little  inconvenience  in  requiring  that  a  per- 
son who  deals  with  a  female,  who,  from  her  sex, 
may  be  a  married  person,  and  subject  to  certain  dis- 
abilities, should  enquire,  whether  she  be  married, 
and  what  is  the  degree  of  disability  to  which  her 
coverture  subjects  her.  If  he  does  not  by  enquiry 
satisfy  himself  that  no  such  disability  exists,  as  will 
prevent  her  from  contracting  with  him,  it  will  be  the 
eflfect  of  his  own  neglect,  if  his  contract  should  be 
rescinded. 

If  it  were  a  rule,  that  the  capacity  of  the  wife  was  to 
be  decided  by  the  law  of  the  country  in  which  she  con- 
tracted, it  must  prevail,  whether  the  husband  accom- 
panied his  wife,  or  whether  he  was  still  remaining  in 
his  own  domicile,  and  had  given  no  sanction  to  her 
resort  to  another  country.  The  consequences  which 
would  then  result  from  it,  would  be  repugnant  to 
the  respective  rights  of  the  parties.  To  permit  her, 
during  her  absence  from  him  to  enjoy  a  more  ample 
capacity  than  is  conferred  by  the  law  of  his  domicile, 
is  to  give  her  a  status  distinct  from  that  of  her  husband, 
a  capacity  different  from  that  which  she  possesses 
under  that  law,  and  to  abridge  the  authority  of  the 
husband. 

Even  if  the  capacity  of  the  wife  were  more  restricted 
in  loco  contractfiSy  there  would  still  be  a  great  objection 
to  the  relaxation  of  the  rule. 

The  wife  can  have  no  other  domicile  than  that  of 
her  husband,  and  whilst  he  retains  it,  her  incapacities. 
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as  well  as  his  authority,  are  subject  to  the  law  of  that 
domicile.  Her  capacity  could  not  be  restricted^  with- 
out enlarging  his  authority,  and  thus  his  status,  and 
the  authority  incident  to  it,  would  be  affected  by  a  law 
to  which  he  is  not  subject. 
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CHAPTER   VII. 


EFFECT  OF  MARRIAGE  ON  THE  PROPERTY  OF  THE 

HUSBAND  AND  WIFE. 

Rights  and  powers  of  the  hushand  and  wife  orer  the  property  of  eadi  other, 
as  incident  to  their  marriage. — ^Under  the  dvil  law. — The  husband's 
power,  and  interest,  extended  only  to  a  part  of  the  wife's  property, 
Dos,  Bona  dotdlia,  ParaphemaUa,  BeceptiHa. — ^Apart  only  of  the  husband's 
property  subject  to  the  marriage.  Donatio  propter  nwptias,  or  antidos. 
Bona  antidotaUa,  and  Bona  non  antidotdlia. — Restitution  of  Bona  dotoMa, 
and  Bona  antidotalia  on  the  dissolution  of  the  marriage. — Sole  and  absolute 
power  retained  by  the  wife  over  her  Bona  ParaplumaUa,  etReceptUia,  and 
by  the  husband  over  Bona  wm  antidotaUa. — Pacta  dotaUa.—Donatkme9 
inter  virum  et  uxorem. 

The  legal  effects  of  the  marriage  on  the  rights  and 
powers  of  the  husband  and  wife,  in  relation  to  their 
own  property,  and  that  of  each  other,  are  now  to  be 
considered. 

The  subjects  which  it  suggests  for  inquiry  are,  the 
rights  which  the  law  gives  the  husband  in,  and  the 
powers  which  it  permits  him  to  exercise  over  the  real 
and  personal  property  of  his  wife,  the  rights  which  it 
gives  the  wife  in,  and  the  powers  which  it  permits  her 
to  exercise  over  the  real  and  personal  property  of  her 
husband,  the  powers  which  it  permits  each  to  exercise 
over  the  property  which  belonged  to  either  party  before, 
or  which  devolved  on  that  party  during  the  coverture, 
and  the  extent  to  which  the  property  of  the  one  is  liable 
for  the  debts  or  engagements  of  the  other. 
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SECTION  I. 

RIGHTS  AND  POWERS  OF  THE  HUSBAND  AND  WIFE  OVER 
THE  PROPERTY  OF  EACH  OTHER,  AS  INCIDENT  TO  THE 
STATUS   OF   MARRIAGE   UNDER  THE    CIVIL    LAW. 

There  is  a  marked  distinction  between  the  civil  law 
and  other  systems  of  jurisprudence  in  the  civil  rights 
and  capacities  of  the  husband  and  wife.  It  does  not 
recognize  in  the  husband  and  wife  that  union  of  persons, 
by  which  the  rights  of  the  wife  were  incorporated  and 
consolidated,  during  the  coverture,  with  iJiose  of  the 
husband.  It  does  not,  therefore,  subject  her  to  those 
civil  disabilities  which  must  have  resulted  from  that 
union.  The  husband  and  wife  are  regarded  as  distinct 
persons,  with  separate  rights,  and  capable  of  holding 
distinct  and  separate  e^t^tes.  (a) 

The  wife  was  alone  responsible  for,  and  might  be 
sued,  and  was  competent  to  sue  on  her  own  contracts 
and  engagements,  and  the  husband  could  not  subject 
her  or  her  property  to  any  liability  for  his  debts  or 
engagements. 

The  Cammunio  Bonorum^  which  is  to  be  found  in  so 
many  systems  of  jurisprudence,  might  have  been  part  of 
the  Roman  law  at  an  earlier  period  of  its  history,  but  it 
had,  long  before  the  compilation  of  the  Digest,  fallen 
into  disuse.  The  parties  might,  by  their  nuptial  agree- 
ment, adopt  it,  but  it  had  then  ceased  to  be  a  provision 
of  the  law.  (b) 

The  peculiarities  of  the  civil  law  in  these  respects, 
may  be  referred  to  the  disuse  into  which  the  formal  rites 

(a)  Pothier,  ad  Pand.  lib.  1,  tit.  6.    De  liis  qui  sui. 

(6)  Dion.  Halicarn.  Antiq.  Rom.  lib.  2,  c.  26.  Columell.  lib.  12.  Sandes^ 
Decis.  Fris.  lib.  2,  tit.  5,  def.  1.  Lamb.  Goris.  Advers.  Jut.  Tr.  1,  n.  10. 
A.  Wesel,  de  Conn.  Bon.  Soc.  Tr.  1,  n.  2,  3,  4.  A.  Matli.  Paroem.  Belg. 
par.  2,  1,  et  seq.    Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  65. 
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of  marriage,  per  confarreationem  et  coemptionem,  had 
fallen.  Marriages  celebrated  according  to  those  rites^ 
gave  to  the  husband  and  wife  a  community  of  interest 
in  the  property  of  each  other. 

By  the  marriage  per  coemptionem  the  husband  was 
considered  to  have  purchased  his  wife,  (a)  She  ceased 
to  be  under  her  parental  power,  and  became  subject  to 
the  power  of  her  husband.  All  her  property  belonged 
to  him,  and  she  succeeded  to  it  on  his  death. 

Long  before  the  reign  of  Justinian,  marriages  per 
usuMj  that  is,  by  cohabitation  as  man  and  wife,  had 
superseded  the  more  formal  marriages.  The  marriage 
per  usum  did  not  alter  the  status  of  the  female,  nor 
subject  her  to  the  marital  power,  but  she  still  remained 
under  that  of  her  father. 

The  marked  distinction  between  these  marriages  may 
be  inferred  from  the  diflPerent  appellations  bestowed  on 
the  female  whose  marriage  wssper  usum.  *'  Genus  est 
uxor,  ejus  duse  formae ;  una  matrumfamilias,  earum 
quae  in  manum  conveniunt ;  altera  earum  quae  tantum- 
mod6  uxores  habentur."  (6)  The  latter  species  of  mar- 
riage did  not  aflfect  the  whole  of  the  property  of  the 
husband  or  wife,  but,  as  incident  to  their  status,  they 
acquired  an  interest  in  certain  parts  of  it  only. 

The  wife  brought  her  dos,  the  husband  his  donatio 
propter  nuptiasy  or  antidos.  In  all  other  property  be- 
longing to  them,  they  each  retained  the  rights  of 
owners,  uncontrolled  by  their  relation  of  husband  and 
wife. 

Thus,  with  respect  to  the  wife^s  property,  there  were 
the  bona  dotalia,  or  the  property  which  was  the  subject 
of  the  dosj  and  the  bona  extra  dotem^  or  the  property  not 
subject  to  it.  The  terms  receptitia,  and  paraphernalia^ 
were  applied  to  the  latter. 

As  to  the  property  of  the  husband,  the  terms  bona 

(a)  Tacit.  Annal.  lib.  4>  c  16.     Heinecc.  torn.  4,  lib.  1,  tit.  10,  de  Nuptiis. 
{h)  Cicero  Topios. 
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antidotia,  expressed  that  part  which  was  the  subject  of 
the  donatio  propter  nuptias. 

The  dos  was  the  property  contributed  either  by  the 
wife  herself,  or  by  some  other  person  on  her  behalf,  ad 
sustinenda  onera  matrimonii,  (a) 

It  is  either  profectitia  or  adventitia. 

The  dos  profectitia  is  that  which  is  derived  from  the 
father  or  the  paternal  grandfather,  "  Profectitia  dos  est, 
quae  k  patre  vel  parente  profecta  est  de  bonis  vel  facto 
ejus"  (b) 

The  dos  is  said  to  be  de  bonis  gus^  when  the  immove- 
able property  which  he  gives,  had  belonged  to  another, 
but  had  been  bond  fide  purchased  by  the  parent,  and  was 
in  his  possession.  Having  been  bond  fide  purchased,  it 
founds  a  title  in  case  of  eviction  for  the  recovery  of  the 
price. 

But  if  the  dos  comprised  the  money  of  another  de- 
posited with  the  parent,  the  latter  could  not  confer  on  his 
daughter  or  her  husband  such  a  title,  as  would  enable 
them  to  indemnify  themselves,  when  it  was  recovered  by 
the  rightful  owner.  The  latter  is  not,  therefore,  deemed 
to  be  de  boms  parentis ;  but  if  the  money  had  been  spent 
by  the  husband  and  wife,  they  are  in  the  same  situation 
when  the  money  is  repaid  by  the  parent  to  the  rightful 
owner,  as  if  it  had  really  belonged  to  the  father,  and  in 
the  latter  case  it  is  considered  profectitia  de  bonis  yus. 

The  dos  is  said  to  be  derived  from  the  latter  yiicto  gusy 
where  it  has  been  given,  not  only  by  himself,  but  by  any 
person  ad  his  agent,  or  on  his  behalf,  or  by  his  direction, 
or  which  having  been  given  without  his  previous  autho- 
rity, has  been  subsequently  ratified  by  him.  Payment 
by  the  person  who  had  joined  the  father  as  a  surety  for 
it,  and  the  delivery,  by  the  father's  direction,  of  a  gift. 


(a)  Dig.  de  Jure  Dot.  lib.  23,  tit.  3, 1.  76.    Cod.  lib.  5,  tit.  12,  1.  20. 
{h)  Dig.  lib.  23,  tit  3,  de  Jure  Dot.  1. 5. 
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which  was  about  to  be  made  to  himself,  are  also  cases  of 
dos  prof ectitia  facto  parentis,  (a) 

Dos  adventitia  is  that  which  is  derived  from  the 
daughter  herself,  or  from  a  stranger,  and  every  person 
is  deemed  a  stranger  except  the  father  or  paternal  an- 
cestor in  the  ascending  line.  ''  Extraneum  autem  in- 
telligimus  omnem,  citra  parentem  per  virilem  sexum 
ascendentem."  (b) 

But  even  that  which  the  daughter  receives  from  the 
father,  will  be  adventitia^  if  it  be  given  by  him,  not  ex 
causd  dotis.  A  payment  made  to  a  daughter  by  her 
father,  as  the  surety  of  another,  who  had  promised  to  give 
€bs^  or  payment  by  the  father  to  his  daughter,  of  a  debt 
which  he  owed  her,  are  instances  of  dos  adventitia^  and 
not  prof  ectitia.  (c) 

The  delivery  of  the  dos  was  obligatory  on  certain 
persons,  on  account  of  their  relation  to  the  wife.  From 
others,  it  could  only  be  demanded  in  consequence  of  their 
previous  engagement  to  deliver  it. 

The  father,  paternal  grandfather,  and  great  grand- 
father, were  bound,  and  the  husband  could  compel  them 
to  give  a  dos  to  the  wife,  (d)  Neither  the  emancipation 
nor  wealth  of  the  daughter  exonerated  the  father  from 
this  obligation,  {e)  ^He  was  only  excused  from  giving  it, 
when  the  daughter, '  during  her  minority,  had  married 
without  his  consent,  or  had  been  guilty  of  those  acts 
which  subjected  her  to  a  forfeiture  of  her  legitima.  (f) 

(a)  Dig.  lib.  23,  tit.  3,  de  Jure  Dot.  1.  5,  §.  1.  7.  2. 

(ff)  Cod.  lib.  6,  tit.  13,  de  Rei  Ux.  Act. 

(c)  Dig.  lib.  23,  tit.  3,  de  Jure  Dot.  1.  5,  §.  6.  11. 

id)  Cod.  lib.  5,  tit.  1 1,  de  Dot.  PromiBS.  1. 7.  Dig.  lib.  23,  tit  2,  de  Situ 
Nupt.  1. 19.  Voet,  lib.  23,  tit.  3,  n.  8, 10.  Math.  Disp.  7,  de  Jure  Dot.  n.  3. 
Vinn.  Select.  Jur.  Quest,  lib.  2,  c.  14. 

(e)  Voet,  lib.  23,  tit.  3,  n.  11,  12.  Gaill.  lib.  2,  Obs.  95,  n.  14.  Zoesius, 
ad  Pand.  lib.  23,  tit.  3,  n.  8.  But  see  Vinn.  Select.  Jur.  Quest,  lib.  2,  c.  14. 
Math.  Disp.  7,  de  Jure  Dot.  n.  3,  4. 

(f)  Voet,  ubi  sup.  n.  13.  Vinn.  Select.  Jur.  Quest,  lib.  2,  c.^14.  Math. 
iHsp.  7,  de  Jure  Dot.  n.  5. 
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He  could  not  be  compelled  to  give  it  to  a  natural 
daughter,  (a) 

Upon  a  second  marriage  he  was  also  bound  to  repeat 
it,  unless  in  the  mean  time  his  fortune  had  been  im- 
paired. (6)  The  mother  was  bound  to  give  ei  dos  to  her 
natural  daughter,  (c)  but  not  to  a  legitimate  daughter, 
"  nisi  ex  magna  et  probabili  causa  vel  lege  specialiter 
expressa."  (rf)  The  poverty  and  inability  of  the  father 
constituted  such  a  cause,  (e)  The  brother  might,  for  a 
similar  cause,  be  compelled  to  give  it  to  his  sister  of  the 
whole  blood.  (/) 

It  could  not  be  demanded  either  from  the  wife  or 
from  any  other  relations,  but  those  who  have  been 
mentioned. 

Its  amount  or  value  was  required  to  be  **  pro  modo 
iacultatum  patris  et  dignitate  mariti.''(^) 

Other  persons  might  incur  a  legal  liability  t?o  give  dos^ 
not  from  their  relationship  to  the  wife,  but  promissione. 

This  promissio  was  made  either  by  stipulation,  so- 
temni  dotis  dictmie^  or  simplici  pactione.  In  the  Andria 
of  Terence  is  the  formula  of  the  "  Solemnis  dotis  dictio. 
Chremes.  Dos,  Pamphilcj  est  talenta  quindecim. — 
Pamph.  Accipio.'\h) 

In  order  to  be  effectual,  it  ought  expressly  to  state 
either  the  specific  subject,  or  the  amount  intended  to  be 
given ;  or  it  should  state  it  to  be  that  which  might  be 
fixed  boni  viri  arbitratn.  (i) 

The  wife  could  not  be  compelled  to  contribute  any 

(a)  Voet,  ubi  sup.  n.  13.  Perez,  ad  Cod.  lib.  5,  tit.  11,  n.  6.  But  see 
Vinn.  Select  Jar.  Qusest.  lib.  2,  c.  14.  Zoesius,  ad  eund.  tit.  n.  6.  Math. 
Disp.  7,  n.  6. 

ib)  Voet,  lib.  23,  tit.  3,  n.  13,  de  Jure  Dot.  (c)  lb.  n.  14. 

(d)  Cod.  lib.  5,  tit.  12, 1.  14.  Math.  Disp.  7,  de  Jure  Dot.  n.  7.  Vc^ 
lib.  23,  tit.  3,  n.  14.  (e)  Ib. 

(/)  Ib.    Sande,  Decis.  Fris.  lib.  2,  tit.  8,  def.  2. 

((f)  Ib.  Dig.  lib.  23,  tit.  3,  de  Jure  Dot.  1.  69.    Voet,  ad  hunc  tit  nv8. 

(&)  Act  5,  Seen.  4. 

(0  Voet,  lib.  23,  tit.  3,  n.  8.    Cod.  lib.  5,  tit.  11, 1. 1, 3. 
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part  of  her  property  as  dos^  but  it  was  at  her  option  to 
contribute  the  whole,  or  a  part  of  it,  and  not  only  her 
present,  but  her  future  property,  (a)  A  simple  assign- 
ment of  all  the  wife's  property  will  not  include  her 
future  property.  (6) 

An  assignment  by  her  is  not  presumed  from  the  cir- 
cumstance of  her  permitting  her  husband  to  enjoy  all  her 
property,  if  that  permission  has  not  been  accompanied 
by  any  mention  of  his  holding  it  as  dos.  (c) 

Every  description  of  property,  moveable  or  immove- 
able, corporeal  or  incorporeal,  that  which  might  thereafter 
belong,  as  well  as  that  which  then  belonged  to  the  party, 
may  be  the  subject  of  dos.  (d) 

It  might  be  constituted  before,  or  at  the  marriage,  or 
stante  matrimonioy  either  by  actual  delivery,  or  by  giving 
security  for  it,  or  by  bequest ;  and  that  which  had  been 
already  given  might,  during  the  coverture,  be  aug- 
mented, unless  such  augmentation  was  made  in  fraud  of 
creditors,  (c) 

The  remission  of  a  debt  owing  by  the  husband,  and 
the  delegation  by  the  wife  to  the  husband  of  her  debtor, 
are  as  much  dotal  gifts,  as  the  delivery  of  the  amount  of 
those  debts  would  have  been.  If  property  had  been 
delivered  to  a  person,  in  order  that  nuptiis  secutis  dos 
efficeretuVf  and  the  person  who  had  thus  delivered  it,  died 
before  the  marriage,  yet  the  dominium  in  favorem  dotis 
would  pass  on  the  marriage  to  the  husband,  although  in 
any  other  case,  it  would  not  have  passed  to  that  person, 
and  therefore  the  gift  would  not  have  taken  eflTect.  (  /) 

When  the  dos  is  constituted  promissione,  the  right  of 
the  husband  to  enforce  by  suit  its  delivery,  awaits,  and 
is  dependent  on  the  marriage,  sine  m/itrimonio  nan  dos 

(a)  Voet,  lib.  23,  tit.  3,  n.  3.     Perez,  ad  Cod.  lib.5,  tit.  12,  n.  8. 
(6)  lb.  (c)  lb.  id)  lb.  n.  6. 

(e)  Novell,  97,  c.  2.     Cod.  lib.  6,  tit.  3.  De  Don.  ante  Nupt.  1.  19    Dig. 
lib.  23,  tit.  3,  de  Jure  Dot.  1.  29-    Voet,  ad  hunc  tit.  n.  7- 
(/)  Voet,  lib.  23,  tit.  3,  n.  7. 
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esse  potest.    If,  therefore,  the  marriage  is  broken  off,  his 
right  is  at  an  end.  (a) 

The  delivery  of  the  dos  may,  by  the  stipulation  of  the 
party,  be  postponed  for  a  certain  period  after  the  mar- 
riage. If  after  the  arrival  of  that  period,  or  if  no  period 
having  been  fixed,  the  person  ¥^ho  had  promised  it  had, 
at  the  expiration  of  two  years  from  the  marriage,  failed 
to  deliver  it,  he  was  chargeable  with  interest.  (6) 

The  dotal  property  is  frequently  valued,  and  a  price 
is  put  on  it,  in  order,  either,  that  the  husband  may  become 
the  purchaser  of  it  at  that  price,  or,  that  the  wife  may 
have  the  option  of  recovering  either  the  property  itself, 
or  the  price  at  which  it  was  valued,  (c) 

The  husband  acquires  a  dominium  in  the  dotal  pro- 
perty, which  is  determinable  on  the  dissolution  of  the 
marriage,  unless  he  has  become  the  purchaser  of  it  at 
an  estimated  value.  In  that  case,  although  it  is  not 
determinable,  it  is  competent  for  the  wife,  if  he  be 
insolvent,  to  recover  so  much  of  the  dotal  property  as 
still  remains  in  his  possession,  (c) 

The  husband,  in  respect  of  his  dominium^  may  recover 
in  his  own  name  any  part  of  it  which  is  withheld.  He 
may  even  institute  an  action  against  his  wife,  if  she  has 
withdrawn  any  part  of  it.  He  has  the  administration 
and  management  of  the  dotal  property,  and  receives  for 
his  own  use  its  annual  fruits,  rents,  and  profits,  in  consi- 
deration of  which  he  sustains  the  expenses  incident  to 
the  marriage.  If  a  debt  owing  by  him  to  his  wife 
be  the  subject  of  dosy  he  is  not  chargeable  with  interest 
on  it  during  the  coverture,  {d)  He  has  the  power  of 
alienating  such  part  of  the  dotal  property  as  is  personal, 

(a)  Voct,  lib.  23,  tit.  3,  n.  7. 

(b)  Voet,  ib.  n.  9.      Zoesius,  ad  hiinc  tit.  n.  37.       Cod.  lib.  5,  tit.  12, 
1.  31,  §  2. 

(c)  Voet,  ad  eund.  tit.  n.  17,  \9,  and  De  Fundo  Dotali,  n.  3.      Perez,  ad 
Cod.  lib  5,  tit.  12.  n.  8. 

(rf)  Voet,  lib.  23,  tit.  3,  n.  19.     Dig.  lib.  24,  tit.  3, 1.  11,  and  lib.  25,  tit.  2, 
de  Actione  Rerum  Amotarum. 
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but  he  cannot,  even  with  her  consent,  alienate  or 
subject  to  any  charge  or  incumbrance  any  part  of  it 
which  is  immoveable  or  real,  unless  he  had  become  the 
purchaser  of  it  at  an  estimated  price,  (a)  An  alienation, 
or  a  charge  on  the  dotal  immoveable  property  is,  ipso 
jure  J  void,  (i)  But  it  may  be  sustained,  if  the  wife  has, 
for  two  years  after  the  alienation,  consaited  to  it,  (c)  or 
the  price  for  which  it  has  been  sold,  has  been  invested  in 
the  purchase  of  real  property,  more,  or  equally  advan- 
tageous, {d) 

On  the  dissolution  of  the  marriage  by  the  death  of  the 
husband,  leaving  the  wife  surviving  him,  the  dos  pro- 
fectitia  belongs  to  her,  if  she  be  suijuriij  but  if  she  has 
not  been  emancipated,  it  reverts  to  her  father,  (e)  If  the 
wife  dies,  leaving  the  husband  surviving,  it  seems,  that 
whether  she  be  in  patrid  potestate^  or  emancipated,  the 
dos  profectitia  reverts  to  the  father,  notwithstandings  he 
leaves  children,  but  it  is  contended  by  some  jurists, 
that  if  she  were  emancipated,  it  ought  to  belong  to  her 
heirs.  (/) 

The  dos  adoentiiia^  on  the  death  of  the  wife,  whether 
she  survived  or  predeceased  her  husband,  belongs  to  her, 
or  her  heirs,  unless  it  has  been  given  on  condition,  that 
it  should  revert  to  the  donor  on  her  death.  (^) 

Although  the  restitution  of  the  dotal  property  is  de- 
mandable  only  on  the  dissolution  of  the  marriage,  yet 
there  are  cases,  in  which  stante  matrimoniOf  it  may  be 
restored  to  the  wife,  not,  however,  with  the  power  of 
alienating  it,  but  merely  for  the  purpose  of  security,  and 

(a)  Dig.  lib.  23,  tit.  5,  de  Fimdo  Dotali.       Voet,  ad  hunc  tit  n.  1.  4. 
Zoesiiu,  ad  hunc  tit.  n.  1, 3,  et  seq. 

(6)  lb.  Voet,  n.  5.  (c)  lb.  Voet,  n.  6.  (d)  lb. 

(e)  Voet,  lib.  24,  tit.  3,  de  Soluto  Matrim.  n.  5,  et  seq.      Perez,  ad  Cod. 
lib.  5,  tit.  18.  n.  4,  5. 

(/)  Math.  Disp.  7>  de  Jure  Dot.  n.  21^  et  Disp.  8,  de  Dot.  et  Don.  n.  1. 
Hotom.  de  Dot.  c.  11.    Zoesius,  lib.  24,  tit.  3,  n.  11. 

(g)  Voet,  lib.  24,  tit.  3,  n.  7.    Zoesius,  ad  eund.  tit.  n.  7.    Perez,  ad  Cod. 
lib.  5,  tit.  18,  n.  4,  d.     Math.  Disp.  8,  de  Dot  et  Don.  n.  1. 
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for  the  maintenance  of  herself  and  family  out  of  its 
annual  profits.  Thus,  if  the  husband  is  dissipating  the 
property,  and  there  is  danger  of  his  becoming  insolvent, 
if  he  is  banished,  or  if  there  was  an  opportunity  of 
making  an  advantageous  purchase  of  a  farm,  she  may 
obtain  its  delivery,  (a) 

If  it  has  been  lost,  without  the  neglect  or  fraud  of  the 
husband,  he  is  excused  from  restoring  it,  unless,  indeed, 
he  had  taken  it  at  a  stipulated  price,  as  the  purchaser, 
in  which  case  it  continued  at  his  own  risk,  and  he  must 
make  good  that  price.  (6) 

It  is  to  be  restored  with  all  its  accessions,  (c) 

If  he  has  sold  that  part  of  it  of  which  he  had  the 
power  of  disposition,  he  is  accountable  only  for  the  price 
at  which  it  has  been  hand  fide  sold,  {d) 

Such  part  of  the  dotal  property  as  consists  of  im- 
moveable estate,  is  to  be  restored  immediately  after  the 
dissolution  of  the  marriage,  but  one  year  is  given  for 
the  restitution  of  that  which  is  personal,  ^htfructusj 
or  rents  and  profits  of  the  dotal  property  of  the  year  in 
which  the  marriage  is  dissolved  are  apportioned,  (e)  and 
the  husband,  or  his  estate,  receives  a  proportionate  share 
of  them  for  that  part  of  the  year  which  preceded  the  dis- 
solution of  the  marriage,  by  the  death  of  his  wife  or 
himself.  (/) 

The  husband  or  his  estate  is  entitled  to  retain  the 
dotal  property  until  repaid  those  expenses  which  were 
absolutely  necessary,  "  quse  si  factee  non  sint,  res  aut 
peritura,  aut  deterior  futura  sit."(^) 

(a)  Voet,  lib.  24,  tit.  3,  n.  2.    Gaill.  lib.  2>  Obs.  83,  n.  2. 

(6)  Voet,  lib.  24,  tit.  3,  n.  10,  20.  Zoesius,  ad  eund.  tit.  n.  15.  Perez, 
ad  Cod.  lib.  5,  tit.  18.  n.  8,  10. 

(e)  Voet,  ad  hunc  tit.  n.  12. 

(<0  lb.  n.  14.    Zoesius,  ad  eund.  tit.  n.  13. 

(e)  Voet,  lib.  24,  tit.  1,  de  Sol.  Mat.  n.  11.  Perez,  ad  Cod.  lib.  5,  tit.  13, 
n.  18.    Zoesius,  lib.  24,  tit.  3,  n.  13. 

(/)  Zoesius,  ad  eund.  tit.  n.  16.  Voet,  ad  eund.  tit.  n.  12.  Perez,  ad 
Cod.  ad  eund.  tit.  n.  11. 

{g)  Dig.  lib.  60,  tit.  Verb.  Signif.  1.  79. 
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"  Et  in  totum,  id  videtur  necessariis  impensis  contineri, 
quod  si  a  marito  omissum  sit,  judex  tanti  eum  damnabit, 
quanti  mulieris  interfuerit  eas  impensas  fieri. "(a) 

But  he  cannot  retain  it  for  the  expenses  which  are 
called,  in  the  civil  law,  utUes :  '^  quas  maritus  utiliter 
fecit;  remque  melioremuxorisfecerit,hoc  est,doteni."(6) 

"  Veluti  si  novelletum  fundo  factum  sit ;  aut  si  in  domo 
pistrinum,  aut  tabemam  adjecerit;  si  servos  artes 
docuerit."  (c) 

^^  Item  impensae  utiles  sunt  veluti  pecora  praBdiis  impo- 
nere,  id  est,  stercorare."  (d) 

The  wife  has  a  tacit  hypothec  on  all  the  estate  of  the 
husband  for  the  restitution  of  her  dotal  property,  (e) 

The  civil  law  required  that  there  should  be  a  gift  of 
property  on  the  behalf  of  the  husband  ad  stistinenda 
oner  a  matrimonii.  Before  the  reign  of  Justinian,  it  must 
have  preceded  the  marriage.  But  it  was  by  that  Em- 
peror permitted  to  be  made  or  augmented  after  the  mar- 
riage, and  for  that  reason  it  is  termed  donatio  propter 
nuptias.  It  is  treated  as  a  security  for  the  wife's  dosy 
and  quasi  causa  remunerandi  dotes.  It  corresponds  in 
many  particulars  with  the  constitution  of  the  dos.  The 
husband  was  entitled  to  receive  the  profits  of  it.  It  was 
restored  by  the  wife  on  the  dissolution  of  the  marriage ; 
and  its  delivery  might  be  compelled  when  there  was 
danger  of  the  husband's  insolvency.  It  was  not  required 
to  be  of  equal  value  or  amount  with  the  dos.{f) 

It  will  have  been  seen  from  the  preceding  summary 

(a)  Dig.  lib.  50,  tit.  dc  Verb.  Signif.  1.  79.  Poth.  Pand.  lib.  25,  tit.  1, 
de  Impensis,  &c.  §.  2. 

(6)  lb.    Voet,  lib.  25,  tit.  1,  n.  3. 

(c)  lb.  (d)  lb. 

(e)  Cod.  de  re  Ux.  lib.  5,  tit.  13.  Perez,  ad  Cod.  ad  hunc  tit.  n.  1 1.  Zoesius, 
lib.  23,  tit.  3,  n.  23.    Math.  Disp.  8,  de  Dot.  et  Don.  n.  14. 

(/)  Vinnius,  ad  Inst.  lib.  2,  tit.  7.  Meier.  Coll.  Arg.  lib.  23,  tit.  3,  p.  57. 
Voet.  lib.  23,  tit.  3,  n.  21.  Math.  Disp.  8,  de  Dot  et  Don.  n.  17-  Perez, 
ad  Cod.  lib.  5,  tit.  3. 
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that  the  wife's  property  was  either  that  which  was  the 
subject  of  the  dos  {bona  dotalid)^  or  that  which  was  extra 
dotem^  (bona  extradotalia)  pharaphernalia,  and  receptitia. 
The  first  of  these  terms  is  applied  to  that  part  of  her  pro- 
perty, which  she  brings  into  the  house,  or  of  which  the 
husband  has  possession  by  the  description  of  her  para- 
phernalia, and  of  which  an  inventory  is  taken.  The 
term  receptitia  is  apfplied  to  that  part  of  her  property, 
of  which  she  retains  a  possession,  wholly  separate  and 
distinct  from  that  of  her  husband. 

She  retains  over  every  part  of  her  property  which  is 
extra  dotem  an  absolute  right,  not  only  of  administration, 
but  of  alienation,  and  it  is  wholly  exempt  from  the  in- 
terference of  the  husband,  (a) 

The  only  part  of  the  husband's  property  in  which  he 
does  not  retain  the  sole  and  absolute  power  of  alienation 
incident  to  the  ownership,  was  that  which  had  been 
given  propter  nuptial  or  bona  antidotalia.  As  to  the  rest  ' 
of  his  property,  he  retains  the  absolute  and  uncontrolled 
power  of  alienation,  and  the  wife  has  no  interest  in,  or 
power  of  interfering  with  it.  (b) 

Such  are  the  rights,  powers,  and  interests,  which  the 
husband  and  wife  derived  from  the  law,  in  the  absence  of 
any  agreement,  by  which  they  might  have  established  for 
themselves  a  different  provision. 

The  civil  law  admitted  nuptial  agreements,  giving  to 
the  husband  and  wife  other  interests  and  powers  than 
those  which  have  been  mentioned. 

Thus,  they  might  stipulate  that  the  survivor  should  have 
a  certain  share  of  the  gains  of  the  dotal  and  anti-dotal 
property,  or  that  on  the  death  of  the  wife  the  dotal  pro- 
perty should  belong  to  the  husband.  But  it  could  not 
be  stipulated  that  on  the  husband's  death,  it  should  be 

(a)  Dig.  lib.  23,  tit.  3,  1.  9,  $  3.  Cod.  lib.  5,  tit.  14,  de  Pact.  Convent. 
1.  8.  Meir,  Coll.  Arg.  ad  Pand.  lib.  23,  tit.  3,  n.  26.  Math.  disp.  4,  de 
Nuptiis,  n.  22.     . 

{fi)  Math.  disp.  4,  de  Nuptiifi.  n.  23.     Hottom,  disp.  de  dot.  c.  9. 

VOL.  I.  T 


274  CONFLICT   OF   LAWS. 

returned  to  any  other  person  during  the  wife's  life,  because 
such  a  stipulation  would  be  inconsistent  with  the  nature 
of  dos.  For  the  same  reason,  a  stipulation  that  the  wife 
should  enjoy  for  her  own  use  the  annual  profits  of  the 
dotal  property  would  be  invalid,  (a) 

As  the  husband  and  wife  had  each  a  separate  and 
distinct  character,  and  separate  and  distinct  capacities, 
the  civil  law  permitted  them  to  contract  with  each  other 
for  a  valuable  consideration.  They  could,  therefore,  buy 
and  borrow  from,  as  well  as  sell  and  lend  to  each  other. (6) 

As  they  possessed  the  full  power  of  disposing  of  all 
their  property  not  dotal  nor  anti-dotal,  the  law,  in  order 
to  protect  them  from  any  undue  exercise  of  that  mutual 
influence  to  which  their  relation  exposed  them,  inter- 
posed restrictions  on  their  making  dispositions  in  favour 
of  each  other.  Whilst,  therefore,  it  permits  donations 
oh  causam  as  propter  nuptiaSj  it  prohibits  those  sine 
causd,  or  without  consideration.  Donations,  therefore, 
between  them  (c)  were  prohibited. 

Not  only  are  the  husband  and  wife  the  objects  of  this 
prohibition,  but  also  other  persons  to  whose  power  they 
are  subject,  (d)  and  the  donation,  whether  it  be  made 
directly  by  the  husband  and  wife  to  each  other,  or  by 
the  intervention  of  a  third  person,  is  equally  invalid. 

The  donation  was  ipso  jure  void  and  transferred  no 
title  to  the  donee,  but  the  donor  might  recover  it  back. 

There  are  some  donations  which  it  is  permitted  them 
to  make  to  each  other,  when  the  donor  does  not  thereby 
become  pauperior  or  the  donee  locupletior.{e)  Instances  of 
such  donations  are,  when  property,  the  subject  of  the  gift, 
belonging  to  another,  is  given  with  or  without  the  latter 's 


(a)  Perez.  Cod.  lib.  6,  tit.  14,  n.  10.    Voet,  lib.  23,  tit.  4,  n.  17. 18. 
(6)  Dig.  lib.  24,  tit.  1.  de  donat.  inter  yirum  et  uxorem,l.  5,  §  5, 1.  7.  31, 
49.    Wiflsenb.  ad  eund  tit.  disp.  47,  n.  17.    Voet,  ad  eund  tit.  n.  8. 
(c)  Dig.  lib.  24,  tit.  1,  1. 1. 
id)  Cod.  lib.  5,  tit.  16,1.4. 
(e)  Sande,  de  Prohib.  Rer.  Alien,   p.  18. 
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consent,  in  which  case  either  the  dominion  or  the  power 
of  acquiring  a  title  by  lunicapio  is  transferred  to  the 
donee.  Gifts  made  by  the  wife  to  procure  some  dignity 
for  the  husband,  or  of  apparel,  ornaments,  &c.  made 
by  the  husband  to  the  wife,  are  [not  included  in  this 
prohibition. 

Although  it  may  have  been  originally  void,  yet,  if 
the  donor  has  died  or  become  civilly  dead,  and  there 
has  been  no  revocation  of  it,  the  gift  will  be  sustained. 
The  validity  which  it  thus  acquires,  has  relation  to  the 
time  when  it  was  made,  and  the  title  to  the  property 
and  its  profits  is  deemed  to  have  been  from  that  period 
perfect. 

The  prohibition  was  confined  to  donations  inter  vioos. 
Those  mortis  caxisd  were  valid. 

The  doctrine  of  the  civil  law  on  the  subject  of  this 
section  is  to  be  found  in  the  Digest,  under  the  following 
titles : — De  Jure  Dotiuniy  de  Pactis  Dotalibus,  de  Fundo 
Dotalij  in  the  23rd  Book.  Soluto  Matrimonio  Dos 
qtiemadmodum  petatur^  De  Donationihus  inter  Virum  et 
Uxoreniy  in  the  24th  Book, — De  Impensis  in  Rem 
Dotalem  factis^ — De  Actione  Rerum  Amotarumy  in  the 
25th  Book.  In  the  Codex  it  will  be  also  found  under 
the  titles  in  the  5th  Book,  De  Donationibus  ante  Nup- 
tiasvel  propter  Nuptias  et  Sponsalitiisy — DeJure  Dotium, 
de  rex  uxorim  actione  in  ex  stipulatu  actionem  transfusUy 
et  de  Nature  Dotibus  prcestita^ — De  Partis  Conventis  tarn 
super  dotCj  qudm  super  donatione  ante  nuptiaSj  et  para- 
phernis, — De  Dote  cautd  non  numerata,  — De  Donationibus 
inter  Virum  et  Uxorem  et  ct  Parentibus  in  JLiberos  factisy 
et  de  Ratihabitioney — Soluto  Matrimonio  quemadmodum 
Dos  petatury — Dos  constante  Matrimonio  soluta  fuerit. 
— Ne  fidejussores  vel  mandatores  dotium  dentur. — Ne 
pro  dote  Mulieris  bona  quondam  mariti  addicantury  Sfc. 
Amongst  the  various  commentators  on  these  titles  who 
should  be  consulted,  are  Brunneman,  Perezius,  Zoesius, 
Voet,  Noodt,  Faber,  Wissenbach,  Tulden,  Cujas,  Meir, 

t2 
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Coll.  Argent,  Scipio  Gentilis  De  DonaticmibuSj  Vinnius 
in  Inst,  de  Donatione  ante  Nuptias  seu  propter  Nuptvas^ 
Lib.  2,  tit.  7. 


SECTION  11. 

THE  FORMER  LAW  OF  HOLLAND,  AND  THE  PRESENT  LAW 
OF  BRITISH  GUIANA,  THE  CAPE  OF  GOOD  HOPE,  AND 
CEYLON. 

Cofnanvunio  honorvm, — Description  of. — From  what  time  it  takes  effect. — 
Property  comprised  in  it. — Communio  Quastuum. — ^The  debts  and  charges 
to  which  it  is  liable. — ^The  communio  damni. — ^The  administration  or  ma- 
nagement of  the  property  in  community. — ^The  powers  of  alienation 
which,  stante  matrimonio,  may  be  exercised. — SohUo  matrimonio,  the  com- 
munity ceases. — Circumstances  under  which  it  may  be  continued. — 
The  division  of  the  property  on  its  termination. — Renunciation. — Dos 
Pacta  dotaUa,  Doariwn. — Donationes  inter  conjuges. — Second  Marriages. 

The  provisions  of  the  civil  law,  which  establish  the 
dos  and  antidos^  and  allow  the  husband  and  wife  to 
retain  the  separate  and  absolute  ownership  of  the  rest 
of  their  property,  might  be  adopted  by  parties  in  their 
nuptial  contracts,  but  they  formed  no  part  of  the  law  of 
Holland. 

The  property  of  the  husband  and  wife,  and  their 
rights  and  interests,  stante  matrimonio,  are  subject  either 
to  the  disposition  which  they  have  themselves  made  by 
contract  on  their  marriage,  or  to  that  which  the  law 
makes. 

The  first  enquiry  regards  the  disposition  which  was 
made  by  the  law  of  Holland,  when  there  was  no  agree- 
ment between  them. 
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The  principle  which  distinguishes  it  from  the  civil 
law  is,  vir  et  uxor  bona  non  habent  separata,  (a) 

On  the  marriage,  a  community  or  partnership  is  esta- 
blished between  them.  "  Per  nuptias  ad  exemplum 
specialis  omnium  bonorum  societatis,  de  qua  in  LI,  §  1, 
/.  2,  ^.  3,  §  1,  J^.  pro  soc.j  omnia  quae  ante  matrimonium 
coeuntium  fuere  propria  et  peculiaria,  quaeque  eo  con- 
tract©, hsereditate,  legato,  donatione,  aliove  honesto  titulo, 
vel  fortunaB  beneficio  alterutri  obveniunt,  confestim 
alteri  communicantur."(6)  Another  jurist  adopting  a 
similar  description,  makes  the  following  addition  to  it, 
"  Adeb  per  conjugalem  societatem  confunduntur,  ut 
nihil  cujusquam  proprium  dici  possit,  sitque  soluto 
matrimonio  cum  superstite  aequalis  omnium  rerum 
conjugalium  facienda  divisio,  etiamsi  alteruter  eorum 
parum  aut  nihil  in  commune  contulerit."  (c) 

The  terms,  communio  connubialis  bonorum  societa^j  are 
used  to  designate,  as  well  the  conventional  commu- 
nity, or  communio  pactitia,  as  that  which  is  established 
by  law,  independently  of  any  convention  communio  con- 
suetudinaria,  or  statutoria. 

The  latter  is  the  subject  of  the  present  enquiry. 

The  communio  bonorum  is  either  universal,  or  parti- 
cular. 

The  former  has  been  just  described.  It  comprises 
all  the  property  which  belonged  to  the  husband  and 
wife  before  or  at  their  marriage ;  and  also  that  which 
they  acquire  during  the  coverture. 

The  communio  particularism  comprises  only  the  pro- 
perty which  is  acquired  by  them  during  the  coverture. 
It  is  called  communio  qucBstuum. 

(a)  A.  Matth.  Parsem.  2,  n.  8. 

{b)  A.  Wesel,  de  Con.  Bon.  Soc.  tract.  1»  n.  6.  Grot,  lib.  2,  Isag.  part.  11^ 
n.  4.  Groeneweg.  de  1.  Abrog,  ad  tit.  Inst.  qiub.  Alien.  Goris,  adv.  tr.  1, 
n.  26,  30.  Math.  Parsem.  Belg.  Pareem.  2,  m  6.  Coren.  Cons.  25,  tit.  de 
Societ.  c.  3,  n.  7,  p.  46. 

(c)  L.  Goris,  adv.  tr.  1,  n.  26. 
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By  the  law  of  Holland,  the  communio  bonorum  took 
place  as  the  immediate  consequence  of  marriage,  and 
commenced  from  the  moment  of  its  celebration,  either 
in  facie  ecclesice  or  before  the  magistrate.  But, 
according  to  some  codes,  the  title  to  it  was  not  complete, 
unless  there  had  been  ingressus  thori^  whilst  others  re- 
quired, that  there  should  have  been  annua  cohahitatio 
et  convicttcs.  (a) 

The  communio  bonorum  omnium  prevails,  unless  the 
husband  and  wife  have,  by  an  ante-nuptial  contract, 
excluded  it.  They  may  exclude  it  wholly  or  in  part. 
Thus,  the  communio  qucBstuum  may  be  retained,  and  the 
other  excluded.  The  exclusion  may  be  made  in  ex- 
press terms,  or  implied  from  the  dispositions  which  are 
contained  in  the  ante-nuptial  contract. 

*^  Quicquid  pactis  dotalibus  speciatim  expressum 
non  est,  illud  relinqui  providentiae  et  dispositioni  juris 
nostri  municipalis:  eatenus  enim  tantum  contrahentes 
k  consuetudine,  vel  statuto  recessisse  intelligendi  sunt, 
quatenus  instrumento  nuptiali  pacti  sunt  in  contrarium ; 
caetera  per  se  lex  vel  consuetudo  adjicit  et  inter- 
pretatur.  Igitur  exclusa  pactis  dotalibus  bonorum 
communione,  lucri  damnique  in  matrimonio  facti  com- 
munio remanet."  (6) 

(a)  A.  Wesel^  de  Connub.  Societ.  tr.  1,  n.  30,  et  seq.  ad  52.  Menoch. 
Remed.  Recup.  Poss.  13,  n.  91.  Sande,  Decis.  lib.  2,  tit.  5,  def.  1.  Math. 
Panem.  Belg.  Parsem.  2,  n.  53.  Hugo  Grotius,  Manud.  ad  Jnrisp.  HoU. 
lib.  \,  c.  5,  n.  14,  24.  Neostad.  de  Pactis  Antenup.  Obs.  15,  16,  17.  Gro- 
enewegen,  ad  Pand.  de  Rita  Nupt.  1.  6,  et  ad  Cod.  de  Donat.  Antenupt. 
1.  6,  16.  Leeuwen,  Cens.  For.  part  1,  1. 1,  c.  14,  n.  5.  Goris,  adv.  tr.  1, 
c.  2,  per  tot.  Gayl.  lib.  2,  Obs.  80,  n.  1 1.  Carpz.  Def.  For.  part  3,  Cons.  19, 
Def.  9,  n.  3,  4,  5.  Berlicb.  Concl.  Pract.  part  3,  Concl.  25,  n.  38.  Voet, 
de  Ritu  Nupt.  lib.  23,  tit.  2,  n,  93,  94>  95. 

(5)  A.  Wesel,  de  Qusest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  224.  Valasc. 
Consult.  103,  n.  r>  et  seq.  Giurba,  ad  Messan.  c.  10,  gl.  5,  n.  9.  Neostad. 
de  Pact.  Antenupt.  Obs.  4.  Coren.  Obs.  30,  Vers,  dan  wierde.  n.  64,  et  seq. 
Grotius,  Jib.  2,  Isag.  part  12,  n.  8, 9.  Someren,  de  Jure  Nov.  c.  12,  n.  3. 
Car.  de  Mean,  ad  Jus  Leod.  part  1,  Obs.  13,  n.  4,  5,  and  Obs.  73,  n.  10, 
and  Obs.  76,  n.  7,  Rurennindenses  Lantr.  tit.  2,  §  1,  n.  31.    Math.  Parvem. 


CIVIL  STATUS MARRIAGE,  EFFECT  OF,  ON    PROPERTY    279 

It  should  be  added,  that  in  dubioy  the  law  presumes 
pro  communione  potius  quam  contra  earn,  (a) 

So  much  is  this  community  of  common  right,  that,  a 
minor  who  has  married  with  the  requisite  consent,  can- 
not obtain  relief  against  it  by  restitutio  in  integrum,  {b) 

The  marriage  being  the  very  essence  of  the  title 
to  community,  it  has  been  doubted,  whether,  it  takes 
place  in  the  case  of  a  putative  marriage.  In  adopting 
the  affirmative  no  difficulty  occurs,  if  there  has  been 
bona  fides  in  both  the  parties,  and  both  are  ignorant 
of  the  impediment  to  their  union.  But  one  party 
only  may  be  innocent,  and  that  party  may  possess  the 
wealth,  whilst  the  guilty  party  was  possessed  of  no 
fortune.  If  in  that  case  the  community  were  admitted, 
the  latter  would  profit  by  his  fraud.  It  has  been  con- 
sidered therefore,  that  in  the  latter  case  a  claim  to  the 
community  might  be  resisted,  on  the  ground  of  the 
fraud,  (c)  So  when  a  minor  marries  without  the  requisite 

Belg.  Par.  2,  n.  68.  Neostad.  de  Pactis  Antenupt.  Obs.  23.  Voet,  de  Ritu 
Nap.  lib.  23,  tit.  2,  n.  91,  Coren.  Obs.  n.  38.  Someren,  de  Jure  Novar. 
c.  3,  n.  10. 

(a)  Coren.  Obs.  38,  n.  66.  Neostad.  de  Fact  Antenupt.  Obs.  23  in  fin. 
Someren,  Tract,  c.  12,  n.  3.   A.  Wesel,  tr.  2,  c.  2,  n.  223. 

(&)  A.  Wesel,  de  Con.  Bon.  Societ.  tr.  1,  n.  116,  117.  Momac.  in  Obs. 
Poeih.  ad  1. 4,  C.  de  Jur.  Dot.  Maynard,  lib.  3,  Decis.  42.  Bouvot,  en  ses 
Arrets,  torn.  2,  Verb.  Manage.  Qoris,  in  adr.  tr.  4,  $  16.  Choppin,  ad 
LXi.  And.  lib.  3,  tit.  3,  de  Donat.  int.  Conj.  n.  10,  11.  Peleu8,liv.  3,  act.  48. 
Caldas,  Tract,  de  Empt.  et  Vend.  c.  13,  n.  31,  in  1.  ult.  C.  de  Integ.  Restit. 
Minor.  1.  28,  C.  de  Jur.  Dot.  Perron,  ad  Cons.  Burdeg.  D.  tit.  4,  de  Dote, 
§  6.  Vers,  secundo  eztendo.  Cujas,  lib.  16,  Obs.  14.  Ant.  D'Espersses, 
torn.  1,  tit.  la  Dot.  sect.  2,  n.  3.  Perez,  ad  C.  tit.  de  Jur.  Dot.  n.  11. 
Gronew.  ad  tit.  Cod.  si  adyers.  Dot.    Charond,  7,  Resp.  29. 

(c)  A.  Wesel,  tr.  1,  n.  53.  Chassan,  ad  Consuet.  Burg.  Rub.  4,  §  2,  Verb. 
Femme,  n.  4,  et  seq.  Rat.  ad  Pictav.  art.  229,  u.  2.  Verb,  sont  Communs. 
Nepita  ad  Catinens,  tit.  3,  Cons.  un.  n.  88.  Muta  ad  Pamormit,  c.  44, 
n.  59,  et  seq.  Argentr.  ad  Brittan,  art.  408,  gl.  3,  in  fin.  Gramma,  Deds 
220.  Charond,  Pand.  liv.  2,  c.  4.  Vers,  j'ayreu,  and  2,  Resp.  37.  Barbosa» 
ad  1.  si  cum  Dotem  23,  §  fin.  ff.  Sol.  Matrim.  n.  13.  Castil.  Sotomaj.  lib.  2, 
Quotid.  Controy.  c.  11,  n.  40.  Giurba,  c.  1,  gl.  1,  n.  27.  Sande,  lib.  2,  tit.  5, 
def.  2.  Gone,  in  advers.  c.  1,  n.  26,  in  not.  Math.  Par»m.  Belg.  Pknem.  2, 
n.  17.  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  29.  Stockman's  Decis. 
62,  n.  7. 
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consent  of  parents,  the  community  will  not  take  place 
in  favour  of  the  party  who  was  aware  of  the  minority, 
and  that  the  consent  of  the  parents  was  withheld,  (a) 

The  property  which  belonged  to  each  before  and  at 
the  time  of  the  marriage,  and  that  to  which  each  becomes 
entitled  during  the  coverture,  passes  into  community  by 
mere  operation  of  law,  and  as  the  legaljeffect  of  the 
marriage,  without  any  act  of  transport,  or  delivery 
of  it.  (6) 

Thus,  the  property  of  a  minor,  which  cannot  in  other 
cases  be  alienated  without  a  judicial  sentence,  becomes 
part  of  the  community,  as  the  mere  effect  of  the 
marriage,  (c) 

The  community  takes  place  as  well  on  the  second,  or 
third,  as  on  the  first  marriage  of  either  of  the  parties,  (rf) 

The  nature  and  effects  of  the  community  will,  perhaps, 
be  more  fully  understood,  if  the  following  subjects,  which 
it  comprehends,  are  selected  for  consideration,  viz. 

1st,  The  property  of  which  the  communio  bonorum 
consists. 

2nd,  The  communio  qvxBstuum^  as  distinguished  from 
the  general  community,  and  the  property  of  which  it 
consists. 

3rd,  The  liability  of  the  husband  and  wife  for  the 
debts,  contracted  by  either  of  them  before  the  marriage, 
or  during  its  continuance. 

4th,  The  rights  and  powers,  which  may  be  exercised 
by  both,  or  either  of  them,  in  respect  of  the  admi- 
nistration, or  alienation,  of  their  property. 

(fl)  Math.  Pai-sem.  Belg.  Panem.  2,  n.  18.  A.  Weed,  de  Connub.  Bon. 
Soc.  tr.  1,  n.  55.    Voet,  de  Ritu  Nupt.  n.  17. 

(b)  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  68.  Rodenburg,  de  Jure  quod, 
oritur,  tit.  2.  c.  5,  n.  12, 13.     Groenewegen,  ad  tit.  Inst.  quib.  Alien. 

(c)  Goris,  adv.  tr.  1,  c.  I,  n.  30.  Choppin,  ad.  LL.  And.  lib.  3,  tit.  3.  De 
Donat.  inter  Conj.  n.  10,  11.  Peleus,  liv.  3,  act  48.  Caldas,  Tr.  de  Empt. 
et  Vend.  c.  13,  n.  31.    A.  Wesel,  de  Con.  Bon.  Soc.  tr.  1,  n.  116. 

(rf)  A.  Wesel,  de  Conn.  Bon.  Soc.  tr.  1,  n.  58.  Voet,  lib.  23,  tit.  2,  de 
Ritu  Nupt.  n.  123.     Bynkers.  Quaest.  Jur.  Priv.  lib.  2,  c.  2. 
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5th,  The  termination  of  the  community,  by  the  dis- 
solution of  the  marriage. 

6th,  The  power  of  continuing  the  community  after 
the  death  of  the  husband  or  wife. 

7  th,  The  division  of  the  property  which  had  been  in 
community,  and  the  respective  rights  of  the  survivor, 
and  the  heirs  of  the  deceased. 

8th,  The  renunciation  of  the  community,  and  the 
consequences  which  follow  the  renunciation. 

I.  The  community  consists  of  every  description  of 
property,  moveable  and  immoveable,  corporeal  and 
incorporeal,  which  from  its  nature,  and  the  interest  of 
its  owner,  is  the  subject  of  his  uncontrolled  and  abso- 
lute alienation.  But  property  which  cannot  be  alienated 
at  the  sole  will  of  its  owner,  or  in  which  his  interest  is 
determinable  on  a  certain  contingency,  or  limited  in 
its  duration,  is  excluded.  Under  the  latter  exception 
may  be  classed  fiefs,  which  cannot  be  alienated  without 
the  consent  of  the  lord ;  property  held  on  fidd  com- 
missunij  or  which  is  to  be  delivered  to  another,  on  the 
death  of  its  present  owner,  or  in  which  his  interest 
ceases,  on  a  certain  event,  or  does  not  commence  until 
that  event  happens. 

But  the  fief,  and  the  estate,  will  cease  to  be  excluded, 
if  the  lord  consents,  that  the  former  shall  be  included, 
and  the  event  happens  which  renders  the  estate  no 
longer  defeazible.  (a) 

But  although  the  property  itself  may,  for  the  reasons 
assigned,  be  excluded,  yet  the  community  will  have  the 
benefit  of  its  annual  rents  and  profits,  (b) 

(a)  Carpz.  Par.  3,  Cons.  20,  Def.  20.  Mev.  ad  Jus  Lub.  part  2,  tit.  2,  art.  12, 
n.  278 ;  and  art.  12,  n.  310.  Grot.  lib.  2,  Isag.  part  1 1,  n.  8.  Coren.  Cons.  25, 
n.  19,  et  aeq.  Sande,  de  Feud.  Gelr.  tr.  2,  tit.  2,  c.  3,  n.  4,  7.  Consult. 
I.  C.  Batav.  Part  1,  Cons.  144.  Goris,  in  adv.  tr.  1,  c.  1,  n.  33;  and  c.  3, 
n.  4.  Groenewegen,  ad  tit.  Inst.  quib.  Alien,  n.  2 ;  and  ad  lib.  2,  Feud, 
tit.  26.  Si  de  feud,  defunct.  A.  Wesel,  tr.  1,  n.  59.  Voet,  lib.  23,  tit.  2, 
de  Ritu  Nupt.  n.  71.    Matb.  Paraein.  Belg.  Parsem.  2  n  23. 

(6)  Math.  Parsem.  Belg.  Paraem.  2,  n.  25.  Grotius,  Manud.  ad  Jur.  Holl. 
lib.  2,  c.  11,  n.  8.     Groenewegen,  ad  tit.  Inst.  quib.  Alien,  liceti  n.  2.     Resp. 
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Even  the  augmentation  of  the  fief,  by  alluvion,  is, 
under  certain  circumstances,  deemed  to  be  part  of  the 
community,  (a) 

As  the  law  of  Holland  prohibited  any  disposition  by 
the  husband  and  wife,  in  favour  of  each  other,  the 
price  which  had  been  obtained,  on  the  sale  of  a  fief, 
belonging  to  either,  did  not  become  part  of  the  com- 
munity, but  the  party  was  a  creditor  for  the  price,  and 
was  reimbursed  out  of  the  community,  when  the  di- 
vision took  place.  (J) 

A  fief  which  has  been  received  in  exchange  for 
allodial  property,  or  which  has  been  purchased  out  of 
the  funds  of  the  community,  does  not  thereby  become 
part  of  the  community.  In  each  of  these  cases  indemnity 
is  provided  out  of  the  community,  (ft) 

Gifts  of  money,  ornaments,  apparel,  &c.,  made  catud 
nuptiarum  by  the  husband  to  the  wife,  and  which 
ordinarily  precede  the  celebration  of  the  marriage,  are 
acquired  and  retained  by  the  wife,  plena  jure^  and  do 
not  fall  into  the  community.  The  obvious  ground  of 
their  exclusion  is,  that  the  gift  would  have  been  nuga- 
tory, if  the  husband  could  thus  resume  it  on  the 
marriage,  (c) 

II.  When  the  commuTiio  honorum  has  been  excluded, 
but  no  mention  made  in  the  ante-nuptial  contract  of  the 
(ummunio  qtuBstuum^  the  latter  will  take  place,  as  the 
legal  consequence  of  the  marriage. 

Jur.  HoU.  par.  3,  vol.  1,  cons.  92.    Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  71. 
A.  Wesel,  de  Qusest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  142, 144. 

(a)  Neostad.  de  Feud.  HoU.  c.  5,  n.  25,  26.  Hugo  Grotius,  Manud.  ad 
Jur.  Holl.  lib.  2,  c.  42,  n.  ult.  Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  72. 
A.  Wesel,  de  Conn.  Bon.  Soc.  tr.  1,  n.  75. 

(b)  Rodenburg,  de  Jur.  Conj.  tit.  2,  c.  4 ;  de  Gratif.  Potest,  n.  26.  Bacquet, 
des  Droicts  de  Just.  c.  21,  n.  314.  A.  Wesel,  de  Con.  Bon.  Soc.  tr.  1, 
11.64,65.  Sande,  Cons.  Feud.  c.  3,  n.  7>  p.  101.  Coren.  Cons.  25,  n.  28. 
Grot.  lib.  2,  Isag.  part  41,  n.  19.  Goris,  adv.  c.  3,  n.  11,  et  seq.  Math. 
Par»m.  Belg.  p.  2,  n.  23.     Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  79. 

(c)  Math.  Parsem.  Belg.  p.  2,  n.  51, 52.  A.  Wesel,  de  Con.  Bon.  Soc.  tr.  1, 
n.  89>  90.    Stockman*8  Decis.  46.    Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  78. 
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The  distinction  between  the  conimunio  qucestuum  and 
the  carnmunio  bonarum^  consists  in  the  strict  exclusion 
from  the  former  of  every  thing  in  which  either  the  hus- 
band or  wife  can  be  deemed  to  have  had  any  right  or 
property  antecedent  to  the  marriage,  and  in  the  ad- 
mission only  of  that  which  has  been  acquired  stante 
matrimonio. 

QtuEsttLS,  is  said  to  be,  **  lucrum  quod  ex  emptione, 
venditione,  locatione,  conductione  descendit,"  (a)  and 
again,  "Quaestus  intelligitur,  qui  ex  opera  cujusque 
descendit. "  (J) 

The  best  definition  of  the  subjects  of  qucBstus^  is  that 
which  places  them  in  contradistinction  to,  and  excludes 
every  thing  in  which  the  husband  or  wife  had  a  right, 
present  or  future,  vested  or  contingent,  at  the  time  of 
their  marriage.  "  Tamen  nobis  hsBC  nomina,  Acquisita, 
Conquisita,  Quaestus,  Acqusestus,  promiscui  usiis  voca- 
bula  sunt,  id  omne  notantia,  quod  constante  matrimonio, 
ultra  Bona,  quae  tempore  matrimonii  contracti  cujus- 
libet  peculiaria  fuerunt,  acquiritur."  (c) 

**  Ut  uno  verbo  plura  dicamus,  omne  illud,  quod 
deducta  et  extracta  cujusque  illata  sorte,  propriisque 
bonis  superest,  quaestum  vel  superlucratum  appellamus, 
utrimque  dividuum."  (rf) 

It  follows,  therefore,  that  the  property  which  the 
husband  or  wife  acquires  stante  matrimonio^  by  a  title 
which  had  its  existence  at  the  time  of  their  marriage,  is 
excluded  from  the  community.  Of  this  description  is 
the  succession  which  devolves  on  either  of  them  jure 
sanguinis^  whether  the  party  takes  by  operation  of  law, 
ab  intestate  J  or  by  testamentary  bequest.  "  Rem  enim 
totam  aestimamus  ab  origine,  et  pristina  causa.  Quod 
ergo  haereditas  a  parentibus  vel  propinquis  nobis  delata, 
non  sit  communis,  in  causa  est,  qu6d  alter  conjux  spem 

(a)  Dig.  lib.  17,  tit.  2.  Pro  Socio,  1.  7.  (b)  lb.  1.  &. 

(c)  Harprech,  de  Renunt.  Acq.  Conj.  §  2,  p.  5. 

(rf)  A.  Wesel,  de  Quaest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  156. 
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succedendi  ab  initio  in  matrimonium  intulerit,  quo  jure 
in  actum  deducto,  et  haereditate  delata,  intelligitur  con- 
jux  retro  hsereditaria  bona  habuisse :  quocirck  in  qusBstu 
ea  bona  esse  nequeunt,  cum  sint  ad  instar  anterioris 
debiti  stante  matrimonio  persoluti.  /.  10,  ff.  pro  sac. 
Liberi  haereditatem  ut  sibi  debitam  expectant;"  (a) 

But  the  reason  for  the  exclusion  does  not  exist,  if  the 
testator  were  a  stranger  in  blood.  "  Cujus  habendae 
nulla  fer^  spes,  nullum  jus  alterutri  ante  nuptias  com- 
petiit ;"  (b)  and,  therefore,  property  devised  to  either, 
by  a  person  who  was  not  a  parent  nor  a  relation  by 
blood,  becomes  part  of  the  community.  Upon  the 
same  principle,  a  legacy  given  by  a  parent,  or  other 
relation,  is  also  excluded,  for  it  is,  in  some  degree,  a 
discharge  of  a  natural  debt  which  he  owed,  but  no 
such  debt  is  due  by  a  stranger,  and,  therefore,  a  legacy 
by  him  is  deemed  part  of  the  community,  (c) 

There  has  been  a  great  contrariety  of  opinion  amongst 
jurists  in  admitting  donations  into  the  community.  By 
some  they  are  admitted,  (d)  and  by  others  excluded, (c) 
without  any  distinction  as  to  the  persons  by  whom  they 
are  made.  Another  class  of  jurists  include  donations 
made  by  parents  in  the  direct  line,  and  admit  those 
which  are  made  by  collaterals,  or  strangers.  (/)  Other 


(a)  A.  Wesel,  de  Qusest.  inter  Conj.  Com.  tr.  2.  c.  2,  n.  83.  (b)  lb, 

(c)  Louet>  en  ses  Arrests,  lit.  A.  arr.  2.  Charond,  Pand.  liv.  2,  c.  21,  p.  266, 
et  sur  lest.  Cout.  de  Paris,  Art.  246-7,  Resp.  143.  Choppin,  lib.  2,  de  Morib. 
Paris,  tit.  1,  n.  12,etad  LL.  And.  lib.  3,  c.  1,  tit.  4.  de  Par.  Donat.  n.  I. 
Boer,  ad  Cons.  Bitur.  tit.  8,  §  2,  lit.  1.  Valla,  de  Reb.  Dub.  tr.  13,  n.  2. 
Boguet,  tit.  2,  §  2,  d.  n.  4.  Papon,  lib.  15,  tit.  2,  arr.  16.  Mathseus, 
Paraem.  3,  n.  7.  A.  Wesel,  de  Qiuest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  87, 
88  &  89. 

(d)  Argent,  gl.  1,  n.  7-  Imbert,  Enchir.  Verb.  Donat.  res  censeri.  Sande, 
Decis.  lib.  2,  tit.  5,  Def.  3,  4. 

(c)  Coren.  Consil.  18,  n.  23.  Herbaj.  Rer.  Quotid.  c.  16.  Christin.  vol.  2, 
Decis.  58,  n.  3.  Zyp«us,  de  Jur.  Dot.  Vers.  Plerumque  circk  fin.  Giurba,  ad 
Messan.  c.  16,  gl.  3,  n.  1.  Mean,  ad  Jus  Leod.  part  3,  Obs.  347,  n.  3,  et 
seq.     Wesel,  de  Qu»8t.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  91. 

(/)  Valla,  de  Dubiis,  tr.  13,  n.  2.  Tiraquell,  de  Leg.  Conjug.  §  32,  gl.  un. 
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jurists  consider  that  donations  made  by  those  to  whom, 
either  in  the  right  or  collateral  line,  the  donee  would 
have  succeeded  ah  intestate^  are  to  be  deemed  the  ex- 
clusive property  of  the  donee,  and  not  subject  to  the 
community,  (a) 

Of  the  latter  opinion  is  A.  Wesel.  (ft) 

The  share  of  succession  which  the  husband  had  ac- 
quired by  his  sister  having  renounced  it  in  his  favour, 
must  be  deemed  his  exclusive  property,  unless  he  had 
purchased  it  from  her.  (c) 

The  principle  which  excludes  bequests,  legacies,  and 
donations,  made  by  persons  standing  in  certain  relations 
to  the  parties,  is  applied  to  property  acquired  by  other 
means,  stante  matrimonio,  if  the  title  to  it  preceded  the 
marriage. 

An  estate  purchased  hefore^  although  not  paid  for  nor 
delivered  until  after  the  marriage,  will  not  be  included 
in  this  community,  but  be  retained  by  the  husband  as 
his  own  separate  property,  and  the  wife,  on  the  termi- 
nation of  the  community,  will  be  paid  one  portion  of 
the  purchase  money,  (rf)  If,  however,  it  had  not  been 
sold  on  credit,  but  the  payment  of  the  purchase-money, 

n.  52.  Louet,  D.  arr.  2.  Bacquet,  des  Droicts  de  Justic.  c.  21,  n.  55. 
Charond,  sur  Paris,  And.  art.  246,  et  en  sea  Pand.  And.  c.  21.  p.  266, 
et  en  sea  Resp.  liv.  2,  Resp.  82,  et  Hv.  8,  Reap.  48,  64  et  liv.'Q*  Reap.  3,  et 
!  en  aes  Reaol.  part  1,  tit.  19>  et  Memor.  Obaerv.  Verb.  Acqueata. 

(a)  Choppin,  ad  LL.  And.  lib.  2,  de  Feud.  And.  part  3,  c.  1,  tit.  4 ;  de 
!  Succeaa.  n.  14,  et  lib.  3,  tit.  4,  n.  1.      Coqiiille,  Queat.  et  Reap.  c.  159* 

Godefroy.  And.  art.  434,  Vera.  Sont  Reputez.  Momac,ad  1.  10,  ff.  ProSoc. 
I  Tron9on,  aur  Cout.  de  Paria,  And.  art.  246.    Bouvot,  en  aea  Arreata,  torn.  1, 

part  2,  Verb.  Succeaa.  Queat.  6,  et  torn.  2,  Verb.  Donat.  Queat.  15,  et 
Verb.  Succeaa.  Queat.  33.  Chriatin.  ad  L.  Mechlin,  tit.  9>  art.  3,  n.  1,  in 
not.  Meviua,  ad  Jus  Lub.  lib.  1,  tit.  10,  art.  6,  n.  33.  Rodenburg,  de 
Jur.  Conj.  tit.  2,  c.  1,  de  Marit.  Poteat.  in  contrah.  n.  16.  Mathseua, 
Paraem.  3,  n.  8.    A.  Weael,  de  Quasat.  inter  Conj.  C!om.  tr.  2,  c.  2,  n.  93. 

(5)  A.  Weael,  de  Quseat  inter  Conj.  n.  94. 

(c)  A.  Weael,  tr.  2,  c.  2,  n.  103. 

(cO  A.  Weael,  de  Qusat.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  18.  Stockman's, 
Decia.  52,  and  Decia.  121,  n.  10.  N.  Valla,  de  Reb.  Dub.  Quseat.  13. 
Sande,  Decia.  Fria.  lib.  2,  tit.  5,  def.  3.  Someren,  de  Jure  Nov.  c.  1,  n.  6. 
Math.  Panem.  Belg.  Panem.  3,  n.  11. 
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and  the  delivery  of  the  estate,  were  to  be  made  on  a  day 
which  was  subsequent  to  the  marriage ;  (a)  or  if  it 
were  purchased,  stante  matrimonio^  although  not  paid 
for  until  after  its  dissolution,  (J)  in  either  case  it  would 
be  part  of  the  community. 

When,  by  the  nuptial  contract,  it  is  stipulated  that 
the  .-money  brought  by  the  wife,  as  her  dowry,  shall  be 
invested  in  the  purchase  of  an  estate,  it  has  been  insisted, 
that  the  ^r5<  purchase  by  the  husband  stante  matrimonio 
ought  to  be  deemed  to  have  been  made,  in  performance 
of  the  stipulation,  and  to  be  dotal  property,  (c)  But 
the  better  opinion  is,  that  unless  the  instrument  ex- 
presses that  the  purchase  has  been  made  with  the  dotal 
money,  for  the  purpose  of  investing  it  according  to  the 
contract,  the  estate  must  be  deemed  an  acquisition,  and 
the  husband  continues  liable  to  make  the  investment,  (d) 

Property  re-purchased  by  the  husband,  stante  matri- 
moniOy  under  a  right  of  re-purchase,  reserved  on  a  sale 
made  by  him  before  the  marriage,  is  not  deemed  a  new 
acquisition.  The  title  has  relation,  not  to  the  re- 
purchase, but  to  the  ownership  which  existed  previous 
to  the  sale.  It  is,  therefore  excluded  from  this  com- 
munity, (e)  It  is  also  considered,  that  when  the  husband 
purchases  from  the  vendor  a  right  of  re-purchase,  which 

(fl)  A.We8el,deQuaB8t.interConj.Com.  tr.2,c.2,n.  19.  (b)  Ib.n.22. 

(c)  Choppin,  lib.  3,  de  Privil.  Rust.  c.  10.  Idem,  lib.  1,  de  Mor.  Paris, 
tit.  1,  n.  15,  et  seq.  Troii90ii,  sur  Cout.  de  Paris,  art.  132,  Coquille, 
art.  12,  in  fin.  et  Quest,  et  Respons.  c.  143.  A.  Wesel,  de  Qusest.  inter 
Conj.  Com.  tr.  2,  c.  2,  n.  24. 

(d)  Charond,  liv.  5,  Resp.  40.  Brodeau  sur  Louet,  ad  D.  arr.  3,  in  fin. 
Momac.  ad  1.  Res  Quae  54,  ff.  de  Jur.  Dot.  A.  Wesel,  ib.  n.  25.  Voet, 
de  Pactis  Dot.  lib.  23,  tit.  4,  n.  38. 

(e)  L.  si  unus.  27,  §  Pactus,  2  ff.  de  pact.  1.  10,  $  l>  ff-  quib.  mod.  pign. 
vel  hypoth.  Chassan,  ad  Cons.  Burg.  Rub.  4,  art.  25,  n.  5,  6.  Argentr. 
gl.  3,  n.  10.  Godefroy,  sur  Normand.  art.  329.  Did.  Perez,  ad  Ord.  Regn. 
Castell.  lib.  5,  tit.  4,  leg.  4.  Charond,  2,  Resp.  70.  Boguet,  ad  Cons.  Burg, 
art.  12,  n.  1,  et  tit.  13,  des  Reachapts,  art.  8,  n.  10.  Giurba,  ad  Messan. 
c.  8,  gl.  3,  n.  11,  et  decis.  Regn.  Sicil.  14,  n.  12.  Carpz.lib.  5,  Resp.  Elect, 
tit.  4,  Resp.  30,  n.  5,  etseq.  Mev.  ad  Jus.  Lub.  lib.  I,  tit.  10,  art.  6,  n.  34. 
A.  Wesel,  tr.  2,  c.  2,  n.  26,  de  Quaest.  inter  Conj. 
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he  had  reserved  to  himself,  on  a  sale  made  before  the 
marriage,  the  estate  remains  his  separate  property,  and 
the  wife  is  indemnified  by  receiving  a  moiety  of  the 
price  which  Jhad  been  paid,  (a) 

A  purchase  by  the  husband,  before  the  marriage,  which, 
by  a  decree,  ^tante  matrimonio^  is  set  aside  on  account 
of  inadequacy  of  price,  unless  he  pays  a  further  sum, 
and  he  adopts  that  alternative,  is  still  deemed  to  have 
been  complete  before  the  marriage,  and  therefore  forms 
no  part  of  this  eommunity.  (b) 

When  the  husband,  stante  matrimoniOf  sets  aside  a  sale 
of  his  property  made  by  him  before .  the  marriage,  and 
obtains  a  restitution  of  it,  he  will  be  deemed  to  enjoy  it 
under  his  formet  title,  ;and  not  under  the  sentence  of 
restitution.  It  will  therefore  be  excluded  from  the 
community,  (c) 

Property  which  he  has  regained  ^We  retractus  propter 
praximitatem  sanguinis^  is  not  deemed  an  acquisition 
stante  matrimonio.  The  title  by  which  it  was  acquired 
being  a  right  in  the  husband  before  the  marriage,  the 
property  itself  is  also  considered  to  have  been  vested  in 
him  before  the  marriage,  (d) 

In  these  and  similar  cases,  the  question  is,  whether 


(a)  Argentr.  gl.  3,  n.  8,  15.  Charond,  Memor,  Observ.  verb.  Acquests, 
Berault,  8ur  Normand.  art.  329*  Vers.  Constant  le  Mariage.  A.  Wesel, 
de  Qusest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  30. 

(b)  Donell,  ad  de  res  vend.  I.  2,  C.  n.  40.  Motin»  ad  Paris,  §  33»  n.  42. 
Pinell.  ad  D.  1.  2,  part  3,  c.  3.  Covarr.  lib.  2,  Var.  Resol.  c.  4,  n.  14. 
Gomez,  lib.  2,  Var.  Resol.  c.  2,  n.  22.  Carpz.  part  2,  Cons.  34,  Def.  7. 
Perez,  ad  C.  de  Resc.  Vend.  n.  9-      A.  Weael,  ib.  n.  32. 

(c)  Tiraqnell,  de  Retractu,  §  32^  Verb.  Acquests,  gl.  1,  n.  56,  et  seq. 
Argentr.  gl.  3,  n.  6.  Boguet,  tit.  13,  des  Readiapts,  §  8,  n.  1 1, 12.  Godefroy, 
sur  Normand.  art.  329>  Vers.  Constant  le  Maiiage.  Mevius,  art.  6,  n.  26, 36. 
Argent,  gl.  2,  n.  18.  Delommeau,  .liv.  2,  Jnrisp.  Franc,  art.  290,  et  seq. 
Vers.  Quand  au  pris.    Mathaeus,  Pam^m.  3,  n.  12.    A.  Wesel,  ib.  n.  33,  34. 

(i)  'Rraquell,  $  32,  n.  5,  et  seq.  Gomez^  ad  1. 70,  Taur.  n.  28.  Cha^ 
rond,  5,  Resp.  15.  Duret,  sur  Orleans,  $  379.  Argentr.  gl.  3,  n.  8. 
Boguet,  $8,  n.  9.     Grimandet,  de  Retiract.  liv.  2,  c.  17.     Momac.  ad  1.  si 
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the  estate  returns  to  its  owner  by  virtue  of  some  cause 
or  title  which  had  its  existence  before  the  marriage,  or 
from  a  new  cause  or  title  arising  stante  matrimonio. 
**  Propriumne,  an  recens  qusestus  sit,  aestimandum  esse 
ex  origine  et  causa,  qua  recuperatae  res  sunt :  ut  si  ex 
pristina,  pristinum  loGum  et  statum  recipiant,  sin  ex 
novo  contractu  ad  priorem  dominum  redierint,  in  pri- 
orem  conditionem  non  revertantur. "  (a) 

Thus,  if  property,  which  has  been  derived  from  the 
family  (bona  avitUj  or  patrimonialid),  and  which  may  be 
subject  to  a  right  in  those  who  belong  to  that  family  to 
re-purchase  it,  should  be  sold  without  the  condition  retro- 
vendendiy  and  afterwards  it  be  acquired  by  a  new  pur- 
chase, or  by  any  other  title  but  that  of  the  original  jns 
retracttis,  it  ceases  to  retain  its  original  character,  and  is, 
in  fact,  a  recent  acquisition.  On  the  other  hand,  if  such 
property,  having  been  sold  under  the  condition  retro- 
vendendi,  had  returned  to  its  former  owner,  it  would 
resume  its  original  character  and  quality,  as  if  no  inter- 
mediate sale  had  taken  place,  (b)  The  same  rule  is 
applied,  if  property,  which  had  been  taken  and  retained 
by  pirates  or  robbers,  returned  to  its  former  owner,  (c) 
But  if  the  ownership  has  been  changed  jure  belliy 
and  is  afterwards  regained  by  paying  a  certain  price, 
it  would  be  deemed  an  acquisition,  (d) 

If  a  sale  be  made  by  the  husband,  of  his  own  or  his 

unu8,  27>  §  quod  in  specie  fF.  de  pact.  Garsias.  de  Expens.  c.  22,  n.  13,  14, 
et  de  Acquaest.  n.  100.  Sande,  Decis.  def.  3,  Vers.  Porr6.  Mathseus, 
Panem.  3,  n.  12.  A.  Wesel,  de  Qiuest.  inter  Conj.  Com.  tr.  2,  c.  2,  n.  35. 
Voet,  de  Pactis  Dot.  lib.  23,  tit.  4,  n.  38. 

(a)  A.  Wesel,  ib.  n.  39. 

(6)  Carpz.  part  2,  Const.  12,  def.  5.     A.  Wesel,  ib.  n.  41. 

(c)  Voet,  lib.  23,  tit.  4,  de  Pactis  Dot.  n,  35, 1. 17>  ff.  de  yi  et  vi  arm.  1.  si 
mater  11,  §  eandem  4,  ff.  de  Except,  rei  jud.  Castrens,  vol  1,  consil.  176, 
n.  4.  Tiraquell,  $32,  n.  87.  GrotiuB,  de  Jur.  Belli  et  Pacis,  lib.  3,  c.  9» 
n.  16.    Zoucbaens,  de  Judic.  inter  Gent,  part  2,  sect.  8,  §  15. 

{d)  Mev.  ad  Jus  Lub.  lib.  1,  tit.  10,  art.  6,  n.  38  Grotius,  ubi  sup. 
A.  Wesel,  ib.  n.  43. 
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wife's  estate,  the  price  which  has  been  obtained  for  it, 
whether  it  be  a  gross  sum  in  money,  or  a  rent  reserved, 
does  not  retain  the  original  character  of  the  estate  itself; 
that  is,  it  is  not  deemed  the  exclusive  property  of  the 
party,  to  whom  it  had  originally  belonged,  but  becomes 
part  of  the  community.  This  proposition  is  controverted 
by  two  eminent  jurists,  (a)  But  it  is  supported  by  the 
opinions  of  Rodenburg,  A.  Wesel,  and  J.  Voet,  and  has 
been  confirmed  by  judicial  decisions,  (b) 

Some  of  the  jurists  who  maintain  this  proposition, 
distinguish  between  a  sale  and  an  exchange  of  an  estate, 
the  separate  property  of  either  the  husband  or  wife. 
They  consider,  that  the  estate  which  is  received  repre- 
sents and  possesses  the  character  of  that,  which  had  been 
given  in  exchange.  Amongst  these  is  A.  Wesel,  (c) 
who  contends,  that  the  estate  received  in  exchange  does 
not  become  part  of  the  community.  His  opinion  is  con- 
troverted by  Voet,  who  does  not  recognize  such  a  dis- 
tinction, (d) 

In  these  cases  upon  the  dissolution  of  the  marriage, 
the  community  muSt  make  good  to  the  wife,  or  her 
heirs,  the  price  or  value  of  the  estate  so  sold  or  ex- 
changed, (e) 

Property  which  is  acquired  stante  matrimoniOy  by 
vsacapiOj  or  by  judgment,  becomes  part  of  the  com- 
munity, only  when  these  titles  have  had  their  commence- 
ment and  completion  stante  matrimonio.  If  the  party's 
bond  Jide  possession  had  commenced,  or  the  suit  had 
been  instituted  before  the  marriage,  although  in  the  one 
case,  the  time  during  which  such  possession  must  con- 

(a)  Math.  Parem,  3,  n.  13,  et  seq.      L.  Goris,  Adv.  tr.  1,  c.  5,  n.  5. 

{h)  Rodenburg,  deConjug.  S.  Servit.  inter  Gratif.  Potest,  tit.  2,  c.4,  n.  27. 
Sande,  Decis.  lib.  2,  tit.  5,  def.  3.  A.  Wesel,  tr.  2,  c.  2,  n.  49.  Christ,  ad 
Leg.  Mechlin,  tit.  16,  art.  34,  n.  9.  Grotius,  lib.  2,  Isag.  part  12.  Voet, 
de  Pact.  Dot.  lib.  23,  tit.  4,  n.  35. 

(c)  A.  Wesel,  tr.  2.  c.  2,  n.  55.  {d)  Voet,  ib. 

(e)  Voet.  ib.    A.  Wesel,  tr.  2,  c.  2,  n.  49. 

VOL,  I.  U 
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tinue  had  not  elapsed,  or  in  the  other,  the  sentence  had 
not  been  given  until  after  the  marriage,  the  property  so 
acquired  will  retain  its  former  character,  and  will  not  be 
part  of  the  community,  (a) 

Property  may  also  have  been  acquired  by  compro- 
mise (transactio).  It  is  urged,  that  if  the  party  against 
whom  the  suit  was  instituted  were  in  possession  of  the  pro- 
perty in  dispute,  and  puts  an  end  to  such  suit,  by  paying 
a  certain  sum  of  money  to  his  adversary,  he  ought, 
from  the  presumption  of  the  law  in  favour  of  possession, 
to  be  deemed  to  have  had  a  good  title  when  he  instituted 
it,  and  the  property  ought  not  to  be  considered  as  an 
acquisition  :  but  that,  on  the  other  hand,  if  he  had  not 
been  in  possession,  and  had,  by  the  compromise,  pro- 
cured its  delivery  by  his  adversary,  it  ought  to  be 
deemed  an  acqtuBstiLs,  and  included  in  the  community,  (b) 

Other  jurists  consider,  that  this  question  depends  on 
the  proportion  which  the  sum  given  as  a  compromise 
bears  to  the  value  of  the  property  in  dispute.  If  the  sum 
be  large,  they  treat  the  compromise  as  a  purchase,  (c) 

When  the  husband  transfers  his  real  estate  in  censumj 
and  thus  ceases  to  be  the  owner  of  the  absolute  fee  simple, 
and  reserves  to  himself  an  annual  rent,  or  if  he  disposes  of 
the  dominium  directum^  and  receives  the  dominium  utile^ 

(a)  Covarr.  de  Mathm.  part  2,  c.  7>  §  1»  n.  13.  Argent.  gL  3,  n.  13. 
Boguet,  tit.  2>  des  Gens  Mar.  $  2>  n.  13.  Godefroy,  sur  Normand.  ad  Rubr. 
des  Success,  art  303,  vers,  quand  auz.  Garsias,  de  Ezpens.  c.  22,  n.  12, 
190,  3,  et  de  Acqusest.  n.  49.  Someren,  de  Jur.  Nov.  c.  1.,  n.  7.  Perron, 
tit.  2,  de  Retract.  $  23,  in  fin.  Tiraquell,  $  32,  n.  74.  Math.  Parsem.  2, 
n.  23,  Munnoz  d'Escobar,  de  Computat.  c.  9.  A.  Wesel,  tr.  2,  c.  2, 
n.  77,  78,  79,  80.    Voet,  de  Pact.  Dot.  n.  39,  40. 

(6)  Alexand.  lib.  6,  Resp.  41,  n.  3.  Du  Molin,  ad  Paris.  §  33,  gl.  1,  n.  67. 
Tiraquell,  $  1,  gl.  14,  n.  60,  et  seq.  Louet,  en  ses  Arrests,  lit.  T.  arr.  5. 
PineU,  de  Bon.  Matem.  1.  1,  part  3,  n.  46.  Gutierr.  de  Tutel.  part  2,  c.  7, 
n.  13,  et  seq.    A.  Wesel,  tr.  2,  c.  2,  n.  67,  68.    Voet,  de  Pact.  Dot.  n.  40. 

(c)  L.  8,  §  si  cum  lis,  20  ff.  de  Transact.  1.  si  Donate,  36  ff.  de  Donat«  int. 
Vir.  et  Uxor.  1.  fin.  ff.  quib.  ez  cans,  in  poss.  eat.  Choppin.  de  Moribua 
Paris,  lib.  2,  tit.  6,  n.  13.  Charond.  ^  Paris,  art.  157.  Momac.  ad  d.  I. 
33,  Cod.  de  Transact.      A.  Wesel,  tr.  2,  c.  2,  n.  70. 
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these  respective  interests  will  continue  to  belong  to  him 
exclusively,  and  will  not  be  the  subject  of  the  com- 
munity, (a)  So,  on  the  other  hand,  if  the  husband 
adds  to  the  dominium  utiles  which  already  belongs  to 
him,  the  dominium  directum^  the  latter  will  partake  of 
the  quality  of  the  former,  and  belong,  not  to  the  com- 
munity, but  to  himself  exclusively,  (b) 

The  preceding  subjects  have  been  selected  for  the 
purpose  of  exemplifying  the  distinction  between  the 
communio  honorum  and  the  communio  qtuBstuum.  It  will 
have  been  perceived  what  are  the  principles  which  will 
exclude  them  from,  or  make  them  the  subjects  of,  the 
latter  community. 

The  following  subjects  necessarily,  and  without  any 
distinction,  fall  into  that  community. 

If  the  husband  and  wife  have,  by  their  economy,  in- 
dustry, or  trade,  acquired  a  sufficient  sum,  with  which 
they  have  purchased  any  real  or  personal  property,  such 
property,  whether  it  be  purchased  in  the  joint  names  of 
the  husband  and  wife,  or  in  the  name  of  the  husband 
alone,  becomes  part  of  this  community,  and  the  title 
and  possession  pass  to  the  husband  and  wife,  (c)  In 
short,  every  description  of  property,  which,  from  its 
nature,  might  be  the  subject  of  the  communio  bonorum, 
will,   if    purchased    by   the   husband  or  wife,    stante 


(a)  Math.  Panem.  3,  n.  19,  20.  Voet,  de  Pact.  Dot.  lib.  23,  tit.  4,  n.  42. 
A.  Wcael,  tr.  2,  c.  2,  n.  72,  73,  74. 

(6)  A.  Wesel,  ubi  sup.  n.  131, 132, 133.  Valla  de  Reb.  Dub.  tr.  13,  n.  5, 
CoTarr.  de  Matrim,  part  2,  c.  7  §  1 ,  n.  1 1  •  Gomez,  lib.  2,  Var.  Resol.  1 5,  n.  2 1 , 
et  ad  1.  Taur.  50,  n.  78.  Gutierr.  lib.  2,  Pract.  Quaest.  16,  n.  1.  Garsias,  de 
Ezpens.  c.  22,  n.  10,  et  de  Acquast.  n.  93.  Chassan.  ad  Burgund.  Rub.  4, 
§  2,  verb,  et  Acquest,  n.  12.  Perron,  ad  Burdegal.  tit.  2,  de  Retract.  §  23. 
Coren.  Consil.  18,  in  notis  sub.  n.  38.  Groenewegen,  ad  Grot.  Isag. 
lib.  2,  part  12,  lit.  C.      A.  Wesel,  tr.  2,  c.  2,  n.  127, 130. 

(c)  Goris,  Adv.  tr.  1,  c.  1,  n.  31,  et  c.  5,  n.  2,  3.  Sande,  Decis.  lib.  2, 
tit.  5,  Def.  6.  Groenewegen,  ad  Cod.  1.  5  et  6,  si  quis  alt.  vel  sib.  lib.  4, 
tit.  50.    A.  Wesel,  tr.  2,  c.  2,  n  11. 
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matrimomOy  become  the  subject  of  the  co7nmunio  qwE^- 
tuum.  (a) 

The  communio  qucBstuum  comprises  not  only  what  is 
produced  from,  or  the  fructus  of  property,  which  may 
be  the  subject  of  it,  but  also  \he  fructus  of  that  property, 
which  upon  the  principles  stated,  is  actually  excluded 
from  it.  (6) 

The  term  fructus  is  used  to  express  the  rents,  issues  or 
profits  of  property  ;  or,  in  the  language  of  jurists.  "  qu« 
nascuntur  ex  rebus  nostris,  aut  ex  iisdem  proveniunt 
accedente  nova  obligatione."  (c)  Although,  therefore, 
the  estate  may  remain  the  exclusive  property  of  the 
husband  or  wife,  \X^  fructus  will  form  part  of  the  com- 
munity. The  circumstance  of  the  one  possessing  no 
property,  does  not  prevent  the  fructus  of  the  other's 
property  from  being  in  community,  (rf) 

So  completely  do  they  form  part  of  it,  that  the  express 
exclusion  of  the  corpus  of  the  estate,  will  not  operate 
as  an  exclusion  of  them,  {e) 

Fructv^y  which  are  distinguished  as  naturalefs  and 
civilesy  include  not  only  the  returns  in  crops,  &c.,  which 
are  made  from  land,  but  interest,  annual  stipends, 
salaries,  rents,  fines,  wages,  &c.  In  short,  there  is  no 
annual  profit  derived  from  the  property,  nor  pecuniary 
return  from  the  employment,  labour,  skill,  or  science, 

(a)  Covarr.  lib.  3,  Var.  Resol.  c.  19>  n.  4,  5,  Choppin.  de  Morib.  Paris, 
lib.  2,  tit.  1,  n.  34.  Charond.  liv.  7,  Reap.  14.  Garsias,  de  Expens.  c.  4, 
n.  14,  &  de  Acqiuest.  n.  67,  68.  A.  Wesel,  tr.2,  c.2,  n.  16.  Voet,  de  Pact. 
Dot.  n.  33. 

(b)  Voet^de  Pact.  Dot.  n.  32.  Gomez,  ad  L.  Taur.  50,  n.  1 1, 33.  Muta,  ad 
Panorm.  c.  44,  n.  48,  49.  Grotius,  lib.  2,  Isag.  part  12,  n.  II.  A.  Wesel, 
tr.  2,  c.  2,  n.  144. 

(c)  Math.  Pareem.  3,  n.  23. 

(d)  Argentr.  art.  418,  gl.  5,  n.  4.  Gomez,  ad  Leg.  Taur.  52,  n.  11»  32. 
Sande,  Decis.  lib.  2,  tit.  5,  def.  3,  vers,  deinde.  Peck.  2,  deTestam.  Gonj.  3. 
Math.  Paraem.  3,  n.  24.    A.  Wesel,  tr.  2,  c.  2.  n.  144. 

(e)  NeoBtad.  de  Pact.  Antenupt.  Obs  .4.  Grotius,  Manud.  2,  n.  12. 
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of  either  husband  or  wife,  which  is  not  comprehended 
in  this  term,  and  forms  part  of  this  community,  (a) 

Timber,  which  is  fit  for  cutting,  underwood,  loppings, 
&c.,  are  part  of  ihefructus  of  the  property.  (6) 

Such  only  of  the  natural  fructus  as  were  gathered  in 
at  the  time  of  the  termination  of  the  community,  are 
divided  between  the  representatives  of  the  deceased  and 
the  survivor,  (c)  If,  therefore,  the  fructus  were  not 
gathered  in  until  after  the  death  of  the  one,  the  survivor 
will  be  entitled  to  the  whole,  and  the  heirs  of  the  de- 
ceased will  receive,  as  a  compensation,  one  moiety  of  the 
expenses  incurred  in  producing  them,  {d)  But  with 
respect  to  fructus  dviles^  as  interest,  rents,  &c.,  the  heirs 
of  the  deceased  are  entitled  to  a  proportionate  part,  up 
to  the  time  of  the  death  of  their  ancestor,  (e) 

When  it  is  doubtful  whether  the  estate  exclusively 
belonged  to  either  the  husband  or  wife  at  the  time  of 
the  marriage,  or  has  been  acquired  stante  matrimonioj 
the  law  adopts  certain  presumptions.  If  either  was  in 
possession  before  the  marriage,  the  law  presumes  that 
the  dominium  also  was  in  that  party,  unless  the  other 
proves  that  the  party  had  only  the  possession,  and  that 
the  dominium  was  acquired  stante  matrimonio.  On  the 
other  hand,  if,  stante  matrimonio,  the  husband  and  wife 
for  the  first  time  have  possession  of  an  estate,  the  law 
presumes  that  it  is  an  acquisition,  and  the  onusprobandi 
rests  on  the  party  who  alleges,  that  it  was  derived  by 
succession,  or  by  some  other  title,  which  had  its  existence 
before  the  marriage,  (f) 

III.  When  the  communio  honorum  prevails,  the  hus- 

(o)  Math.  Paraem.  3,  n.  27.  A.  Wesel,  tr.  2,  c.  2.  n.  149.  Gomes,  ad  L. 
Taur.  60,  n.  72.  Garsias,  de  Acquaest.  n.  114.  Voet,  de  Pact.  Dot.  lib.  23, 
tit.  4,  n  32. 

(ft)  A.  Wesel,  tr.  2,  c.  2,  n.  145.  (c)  lb.  n.  161. 

(d)  Voet,  lib. 7,  tit.  1,  de  Usufnictu,  n.  28, 29.     A.Wesel,  ib. 

(e)  Voet,  ib.  n.  30.    A.  Wesel,  ib. 

if)  Argentr.  gl.  3,  n.  16.  Math.  Parsem.  3,  n.  29.  Gomez,  ad  L-  Taur 
50,  n.  70.      Mornac.  ad  1.  8,  ff.  pro  Soc^      Garsias,  de  Acqusest.  n.  158. 


294  CONFLICT  OF  LAWS. 

band  and  wife,  and  their  respective  estates,  become 
liable  for  the  debts  contracted  by  them,  not  only  stante 
matrimonio,  but  also  before  their  marriage. 

'^  Quemadmodum  erg6  per  nuptias  omnia  quae  ante 
matrimonium  coeuntium  fiiere  propria  et  peculiaria, 
quaeque  eo  contracto  quoquo  modo  obveniunt,  utrique 
conjugi  fiunt  communia,  ade6  ut  una  domus  et  com- 
mixta  familia  ver^  dicatur,  ita  non  potest  non  esse  con- 
sequens,  aeris  alieni  inter  conjuges  communio."  (a) 

The  liability  which  is  thus  incurred,  is  the  necessary 
effect  of  their  community  in  all  the  property  of  each 
other,  *' secundum  naturam  est,  commoda  cuj  usque  rei 
eum  sequi,  quem  sequuntur  incommoda."  (b)  It  has  been 
assigned  as  an  additional  reason  for  this  community  in 
debts,  that,  ''  bona  non  dicantur,  nisi  quae  deducto  sere 
alieno  supersunt."  (c) 

Hence  arises  the  maxim — "  Die  de  man  ofte  wyftrouwt 
die  trouwt  oock  de  sckulden.  Nuhens  virOj  foBminamve 
ducenSj  dudt  etiam  nomina."  (d) 

If  the  communio  bonorum  be  excluded,  and  the  com- 
munio  gtuBstuum  only  adopted,  the  husband  and  wife, 
and  their  estates,  become  liable  only  for  the  debts  con- 
tracted stante  matrimonioj  and  not  for  those  contracted 
by  them  before  the  marriage. 

This  liability  is  the  necessary  legal  eflFect  of  the  com- 
munio gucBStuum. 

The  liability  under  either  species  of  community,  as 

Ck)varr.  lib.  3,  Var.  Resol.  c.  19.  Ck)ren.  Obs.  38,  n.  66.  Neostad.  de  Pact. 
Antenupt.  Obs.  23,  in  fin.  Someren,  de  Jure  Nov.  c.  12,  n.  3.  A.  Wesel, 
tr.  2,  c.  2,  n.  223.    Mev.  ad  Jus  Lub.  lib.  1,  tit.  10,  art.  6,  n.  59- 

(a)  A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  1.  L.  Goris, 
Advers.  tr.  1,  c.  4,  n.  1.  Voet,  de  Pact.  Dot.  n.  48;  lib.  23,  tit.  22,  de  Ritu 
Nupt.  n.  52  and  53.  Math,  de  Divort.  Leg.  et  Usus,  n.  22,  p.  583.  Neostad. 
de  Pact.  Ant.  Obs.  12.  Van  Leeuwen,  Gens.  For.  lib.  4,  c.  23,  n.  20.  Grot. 
Introd.  lib.  2,  c.  11,  vers.  uyt.  de  Boedel-menging  Van  der  Keesel,  Thes. 
Select.  222. 

(5)  Dig.  lib.  50,  tit.  17,  de  Reg.  Juris.  1. 10. 

(c)  L.  Goris,  Advers.  tr.  I,  c.  4,  n.  1. 

{d)  Math.  Parsm.  2,  n.  22. 
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between  the  husband  and  wife,  consists  in  the  property 
of  the  one  being  applied  to  the  payment  of  one  moiety 
of  the  debts  of  the  other,  and  if  the  original  debtor  had 
brought  no  property  into  the  community,  or  if  the  whole 
of  it  had  been  dissipated  stante  matrimonioy  it  would 
follow,  that  the  property  of  the  other  will  be  applied  in 
paying  the  whole  of  those  debts. 

On  account  of  this  liability,  as  well  as  of  the  other 
charges  made  good  out  of  the  property  in  community ; 
it  is  called  a  communio  damniy  as  well  as  liLcri. 

The  liability  of  the  wife,  and  her  property,  for  the 
debts  contracted  by  the  husband  stante  inatrimonioj 
exists  independently  of  either  species  of  community ,  and 
is  a  consequence  of  the  marital  power.  Her  property  is 
subject,  as  between  her  and  her  husband,  to  one  moiety, 
of  those  debts,  (a) 

It  will  be  convenient,  first,  to  shew  the  extent  of  their 
liability  for  debts  contracted  by  them  before  their 
marriage. 

It  may  be  stated,  that  so  long  as  the  coverture  con- 
tinues, if  there  be  no  nuptial  contract  restraining  this 
liability,  the  property  of  the  husband  may  be  taken  in 
execution  for  the  debts  of  the  wife,  and  the  property  of 
the  wife  for  the  debts  of  the  husband  contracted  by  them 
respectively  before  their  marriage.  So  eflfectually  is  the 
liability  of  the  one  transferred  by  operation  of  law  to  the 
other,  that,  if  a  person  marries  a  woman  against  whom 
a  judgment  had  been  obtained,  such  judgment  would  be 
executable  against  his  property,  without  any  citation  or 
other  proceedings  to  declare  it  so  executable.  (6) 

(a)  Rodenburg,  de  Mariti  Potest,  in  Contrahendi  tit.  2,  c.  1,  n.  1.  Groenew. 
ad  tit.  Cod.  Ne  uxor  pro.  mar.  n.  1.  Resp.  Jur.  Holland,  part  1,  Cons.  39. 
Hugo  Grot.  Manud.  ad  Jurisp.  Holl.  lib.  1,  c.  5,  n.  40;  lib.  2,  c.  11»  n.  14,  15, 
et  seq.  Neostad.  de  Pact.  Antenupt.  Obs.  8,  9>  in  notis.  A.  Wesel,  de 
Damni  inter  Conj.  Com.  tr.  2,  c.3,  n.  50, 127, 128.  Sande,Deci8.  Fris.  lib.  2, 
tit.  5,  def.  8.      Voet,  lib.  23.  tit.  2,  n.  52,  53. 

(b)  Voet,  lib, 42,  tit.  1,  de  re  Jud.  n.  33.  Resp.  Jur.  Holl.  parts, 
vol.  1,  Appendix,  Decis.  p.  7.     Math,  de  Auct  lib.  1,  c.  11,  n.  45.    A.  Wesel, 
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The  husband  or  wife  whose  property  has  been  thus 
taken,  succeeds  to  the  right  of  the  creditor,  and  is 
reimbursed  a  moiety  of  the  debt,  out  of  the  community, 
when  the  respective  shares  are  assigned  to  each  on  its 
termination,  (a) 

The  right  of  the  creditor  to  resort  to  the  estate  of 
the  one  for  the  previous  debt  of  the  other,  can  only  be 
enforced  matrimonio  adhuc  constante.  It  cannot  be 
enforced  against  the  heirs  of  that  party  who  was  not 
originally  liable  for  the  debt.  It  was  thus  decided,  on 
appeal,  by  the  senate  of  Holland,  in  a  case  where  it  was 
attempted  to  recover  from  a  widower  one  moiety  of 
a  debt  owing  by  his  deceased  wife  at  the  time  of  their 
marriage.  It  was  held,  that,  as  the  wife,  at  the  time 
the  debt  was  contracted,  had  no  power  to  bind  her  future 
husband,  and  as  he  subsequently  became  bound  by 
force  only  of  the  community,  if  the  creditor  neglected, 
during  its  continuance,  to  enforce  the  right  which  it 
gave  him,  he  lost  his  resort  against  the  husband,  because 
that  right  ceased,  when  the  community  ceased  by  the 
death  of  the  wife,  (b) 

This  decision  has  been  recognized  in  a  case  reported  in 
Loenius,  (c)  and  has  been  followed  by  Grotius,  J.  Voet, 
and  the  other  jurists  of  Holland,  (d) 

From  the  general  incapacity  of  the  wife  to  contract 
debts  or  make  contracts,  stante  matrimonio,  and  from 
the  exclusive  management  and  administration  of  the 
property  in  community  being  vested  in  the  husband, 

ad  Nov.  Cons.  Ultraject,  art.  6,  n.  24,  25.  Reap.  Jur.  HoU.  part  1» 
Ck)n8. 145,  Qiuest.  1. 

(a)  Choppin.  de  Morib.  Paris,  lib.  2,  tit.  1,  n.  14.  Argent,  art.  428,  gl.  3, 
n.  11,15.  Charond.  sur  Paris,  art.  224,  et  liv.  7>  resp.  73.  Co<juille, 
tit.  des  Gens  Mar.  art.  7,  Verb,  ou  Tun  d'eux.  Sande,  Decis.  lib.  2,  tit.  5» 
def.  8.  Someren,  de  Jore  Nov.  c.  12,  n.  6.  A.  Wesel,  de  Qusest.  inter  Conj. 
Com.  tr.  2,  c.  2,  n.  189. 

(fi)  Neostad.  de  Pact.  Ant.  Obs.  12.    Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  53. 

(c)  Loen.  Decis.  case  99. 

id)  Van  der  Keesel,  Thes.  Select,  224,  Voet,  de  Pact.  Dot.  n.  50.  Voet, 
de  Ritu  Nupt.  n.  52,  80;  lib.  5,  tit.  1,  de  Judiciis,  n.  14. 
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the  debts  and  charges  relative  to  the  property  in  com- 
munity, and  of  the  wife,  are  incurred  by  the  husband. 

Of  the  extent  of  his  power,  and  of  the  wife's  liability 
in  respect  of  its  exercise,  Rodenburg  has  thus  expressed 
himself:  **  Et  quidem  perpetuum  apud  nos  esse  videtur, 
ut  queelibet  mariti  obligatio  una  adstringat  uxor  em,  ut 
vix  imo  ne  quidem  exception!  locus  esse  videatur."  (a) 

There  has  been  no  hesitation  by  jurists  in  fixing  the 
property  of  the  wife  with  such  debts  or  engagements 
contracted  by  the  husband,  as  are  beneficial,  or,  at  least, 
not  injurious,  although  it  has  been  doubted,  whether 
those  which  have  been  contracted  by  him  for  purposes 
from  which  the  wife  can  only  derive  loss  and  injury 
ought  to  affect  her  property,  or  that  of  the  community. 
Rodenburg,  after  combatting  those  doubts,  insists  on  the 
liability  of  the  property  of  the  wife  and  of  the  com- 
munity for  his  obligations,  as  a  surety,  and  even  for  debts 
contracted,  Baccho,  Venere,  &c.  *' Quare  consequens 
est  et  illos  maritos  una  uxores  adstringere,  imo  inferre 
nonnunquam  in  pauperiem,  qui  conviviis  ac  helluatione 
patrimonium  degulant,  qui  Veneri  8es  suum  consecrant, 
qui  aleae  dediti  sunt,  qui  continuas  lites  in  exercitio  vel 
in  amore  habent,  qui  supra  vires  patrimonii  pretioso  et 
splendido  amictu  superbiunt,  aedificandi  libidine  pru- 
riunt,  promiscua  et  vulgata  fide  pro  aliis  spondent,  qui 
prsediorum  emptione  vel  sedificiorum  extructione  in- 
saniunt,  videri  magis  quam  esse  divites  gestiunt,  qui  per 
alchymiam  proprise  segestatis  fusores  sunt,  qui  quod 
canibus  venaticis  dent  ad  deglutiendum  habent,  quod 
solvant  creditoribus  non  habent,  et  si  qui  praeterea  sunt 
hujusmodi  virtutibus  ornati  homines."  (6) 


(a)  Rodenburg,  de  Mariti  Potest,  in  Ck)ntrah.  tit.  2,  c.  1,  $3. 

(b)  lb.  tit.  2,  c.  1,  n.  S,  9-  Sande,  Decis.  lib  2,  tit.  5,  def.  8.  Groene- 
wegen,  ad  tit.  C.  Ne  uxor  pro  marito^  n.  8.  Voet,  lib.  23,  tit.  2,  n.  53. 
NeoBtad.  de  Pact.  Antenupt.  Obs.  9>  Groenewegen,  ad  1. 30,  C.  de  Jure 
Dot.  Resp.  Juris  Holl.  part  2,  cons.  79t  and  part  4,  cons.  266,  qu.  1 . 
Leeuwen,  Cens.  For.  part  1,  lib.  1,  c.  12,  n.  3.      A.  Wesel,  de  Con.  Societ. 
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The  wife  becomes  chargeable,  not  only  with  the  debt» 
of  the  husband,  but  even  with  the  liabilities  which  he 
has  incurred.  Thus,  if  he  has  been  appointed  tutor, 
the  wife  is,  equally  with  him,  accountable  for  his  ad- 
ministration of  the  infant's  estate,  and  bound  to  make 
good  any  debt  which,  on  the  result  of  that  administra- 
tion, may  be  owing  to  it.  (a) 

Her  property,  or  that  of  the  community,  is  liable  in 
respect  of  costs  adjudged  in  a  civil  suit,  and  penalties 
for  the  non-performance  of  her  husband's  contract,  (b) 

A  pecuniary  penalty  imposed  by  judicial  sentence  for 
a  crime  committed  by  the  husband,  must  be  borne  by 
his  estate  alone,  and  is  not  chargeable  against  that  of 
the  wife.  If  he  had  committed  an  offence  which  had 
subjected  his  property  to  confiscation,  the  wife's  interest 
in  the  property  of  the  community  would  not  be  affected. 
If  there  existed  a  general  community  the  Fisc  would 
take  only  the  husband's  moiety ;  and  if  there  was  the 
communio  qucestuum^  he  would  take  the  husband's  moiety 
only  of  the  acquisitions,  (c) 


tr.  2,  c«  1,  n.  93,  and  c.  3,  n.  119>  et  seq.  Edict.  CaroliV.  4  Oct.  1540, 
ait.  6.  Groenewegen,  ad  tit.  C.  Ne  uxor  pro  marito,  n.  4.  Reap.  Juiis 
Holl.  part  3,  voL  1.  Append.  Declsio.  p.  39.  Sande,  Decis.  lib.  2,  tit.  5, 
def.  8.  Someren,  de  Jure  Noverc.  c.  8,  n.  5, 6.  Voet,  lib.  23»  tit.  2,  de  Ritu 
Nupt.  n.  52,  Grotius,  lib.  2,  Isag.  part  5,  vers.  Reyt  Kracbt.  Groenewegen, 
ad  tit.  C.  Ne  uxor  pro  marito,  n.  1.  Neostad.  de  Pact.  Antenupt.  Ob8.9f 
in  fin.  Sande,  Decis.  def.  8.  Rodenburg,  de  Marit.  Potest,  c.  1,  n.  7. 
Burgund.  Tract,  de  Eviction,  c.  34,  n.  1,  4.  Peck.  lib.  2,  c.  6,  n.  5. 
Gutierr.  Qusest.  121,  n,  7.  Garsias,  de  Acqusest.  n.  66.  Giurba,  ad  Messan. 
gl.  2,  n.  22.    A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  52. 

(a)  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  53.  Sande,  Decis.  lib.  2,  tit.  5, 
def.  8.  Groenewegen,  ad  tit.  C.  Ne  uxor  pro  marito,  n.  8.  Rodenburg,  de 
Jure  Conjug.  tit.  2,  c.  1,  n.  8. 

(6j  A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  70, 72.  Christin. 
ad  LL.  Mechlin,  tit.  9>  art.  8,  n.  9>  in  note.  Rodenburg,  Conj.  Oblig, 
Delinq.  tit.  2,  n.  8,  ettit.  2,  c.  3,  de  Potest,  alienand.  inter  viv.  n.  13. 

(c)  A.  Wesel,  ibid,  n.  57,  and  59.  Grotius,  d.  part  5,  n.  35.  Groene- 
wegen, ad  C.  tit.  Ne  uxor  pro  marito,  n.  3.  Christin.  ad  LL.  Mechlin, 
tit.  9,  art.  2,  n.  12.  Stockman's  Decis.  55,  n.  5.  Mev.  d.  lib.  1,  tit.  5, 
art.  7>  n.  40,  et  seq.  and  part  2,  tit.  2,  art.  12,  n.  223,  338,  and  part  3,  tit.  9» 
art.  3,  n.  40.    Carpz.  part  3,  const.  20,  def.  23.    Garsias.  de  Acquaest.  n.  175, 
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A  pecuniary  penalty  in  which  the  wife  is  condemned, 
may  be  enforced  by  execution  stante  matrimonioy  al- 
though the  husband  will  thereby  suffer  for  an  offence 
of  which  he  is  innocent.  The  adoption  of  this  principle 
is  justified  on  public  grounds,  because,  if  its  execution 
were  suspended  until  the  dissolution  of  the  marriage,  the 
offence  must,  in  the  meantime,  remain  unpunished,  (a) 
The  husband  is,  however,  indemnified  on  the  termination 
of  the  community  by  obtaining  repayment  from  the 
wife's  property,  (b) 

It  is  strongly  urged  by  Rodenburg,  that  since  on 
grounds  of  public  policy  the  sentence  for  a  penalty  is 
executable  stante  matrimonioy  that  when  its  amount  ex- 
ceeds the  share  of  the  party  in  the  community,  an 
application  by  the  other  party  for  a  separation  of  the 
property  belonging  to  each  ought  to  be  admitted,  (c) 

During  the  coverture  the  creditors  of  the  husband 
may  take  the  wife's  property,  or  that  of  the  husband  in 
execution  for  the  whole  debt.  Even  after  the  dissolution 
of  the  marriage  he  might,  according  to  the  law  in 
Utrecht,  take  the  property  of  both,  or  either.  But,  by 
the  law  of  Holland,  the  creditor  cannot,  after  the  disso- 
lution, proceed  against  the  heirs  of  the  wife  for  more  than 
a  moiety  of  the  debt,  (d)  unless,  indeed,  the  husband 
had  mortgaged  the  wife's  estate,  in  which  case  the  creditor 
could  enforce  his  security  for  the  whole  debt,  (e) 

et  de  Expena.  c.  13,  n.  19.  Choppin.  de  Doman.  Franc,  lib.  1,  c.  7,  n.  13, 
et  de  Morib.  Paris,  lib.  2,  tit.  2,  n.  18.  Rodenburg,  tit.  2,  Conjug.  Oblig. 
Delinq.  n.  3.  Sande,  lib.  2,  tit.  5,  def.  8.  Brodeau,  sur  Louet,  lit.  C. 
arr.  35. 

(a)  A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  65.  Tiraquell,  de 
Legib.  Connub.  gl.  5,  n.  156,  et  seq.  Imbert,  in  Enchir.  Verb.  ViretUxor, 
Rodenburg,  Ck)nj.  Oblig.  Delinq.  tit.  2,  n.  5.  (jb)  Rodenburg,  lb. 

(c)  Rodenburg,  ib.  n.  6.  A.  Wesel,  de  Damni  inter  Conj.  tr.  2,  c.  3,  n.  67. 
L.  Goris,  tr.  1,  c.  4,  n.  12.    Grot.  Manud.  lib.  1,  p.  5. 

(d)  Voet,  lib.  42,  tit.  1,  de  re  Judic.  n.  33,  and  de  Ritu  Nupt.  n.  52,  et  n.  80. 
Math,  de  Auct.  lib.  1,  c.  11,  n.  45.  Neostad.  de  Pact.  Antenupt.  Obs.  7, 
in  notis.    Grotius,  Manud.  lib.  2,  c.  11,  n.  14. 

(e)  Reap.  Juris.  Holl.  p.  1,  cons.  151^  qusest.  2. 
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Exclusively  of  debts  contracted  by  the  husband,  there 
are  other  charges,  by  which  the  property  in  community 
is  affected  ;  of  these  are  the  dos^  which  he  gives  to 
their  daughters,  and  the  expenses  of  educating  their 
children,  (a) 

It  has  been  a  question  amongst  jurists,  whether  the 
dos  given  by  the  father  after  his  second  marriage  to  a 
daughter  of  a  former  marriage  is  a  charge  which  should 
be  sustained  by  him  alone.  It  is  the  opinion  of  A.  Wesel, 
in  which  he  has  the  concurrence  of  others,  that  one 
moiety  of  the  dos^  if  it  be  supplied  from  the  property  in 
community,  ought  to  be  refunded  to  the  second  wife.  (6) 

The  community  is  chargeable  with  the  expenses  in- 
curred in  the  improvement  of  the  property  which  is  the 
subject  of  it.  (c)  As  to  those  which  have  been  incurred  by 
the  husband  in  the  improvement  of  an  estate  not  in  the 
community,  but  the  exclusive  property  of  the  wife,  it 
seems,  that  one  moiety  of  the  value  of  the  improvement 
at  the  time  of  the  dissolution  of  the  marriage,  and  the 
division  of  the  property,  must  be  refunded  out  of  the 
wife's  estate,  (d) 

If  the  expenditure  has  been  uselessly  incurred,  there 
is  no  improvement  which  can  afford  a  criterion  for 
estimating  the  amount  to  be  refunded  ;  and,  therefore, 
the  wife's  estate  cannot  be  charged.  But  no  claim  can 
be  made  against  the  husband  in  respect  of  such  an  useless 
and  improvident  expenditure,  because  the  marital  au- 
thority, which  the  law  confers,  protects  him  from  being 
accountable  for  it.  {e) 


(a)  Voet,  lib.  23,  tit.  2,  de  Ritu  Nupt.  n.  80.  A.  Wesel,  de  Qusest.  tr.  2» 
c.  2,  n.  202.  et  seq.     Van  Leuwen,  Cens.  For.  lib.  4,  c.  23,  n.  29. 

(6)  A.  Wesel,  n.  191>  ib.  de  Pact.  Dot.  n.  34.  Rodenburg,  de  Mariti  Potest. 
tit.  2,  c.  1,  n.  12,  and  15.  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  81,  and  Voet, 
de  Jure  Dot.  lib.  23,  tit.  3,  n.  15, 16.     Someren,  de  Jure  Noverc.  c.  2.  n.  1,  2. 

(c)  A.  Wesel,  ib.  n.  168,  et  seq. 

id)  Someren,  de  Jure  Nover.  c.  12,  n.  5. 

(f)  A.  Wesel,  de  Qua?st.  tr.  2,  c.  2,  n.  179,  et  seq. 


i 
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The  damnum^  which  is  the  subject  of  the  community, 
must  be  that  "  quod  ex  causa  societatis,  et  juris  mari talis* 
non  aliunde  accidit."  Thus,  the  destruction  by  fire,  or 
other  calamity,  of  a  house  given  to  the  wife  in  doteniy 
the  insolvency  of  the  debtors  to  her  estate,  and  similar 
losses,  are  sustained  by  her  as  owner,  and  are  not 
made  good  by  the  community,  (a) 

IV.  The  husband  becomes,  by  his  marriage,  the 
curator  of  his  wife.  She  is  in  tuteld  aut  curateld 
mariti.  (b)  He  has,  therefore,  the  sole  administration 
and  management  of  her  property,  and  that  of  the  com- 
munity, and  she  is  entirely  excluded  from  that  adminis- 
tration in  every  case,  in  which  her  acts  cannot  be 
referred  to  an  authority,  express,  or  implied,  from  her 
husband.  His  powers  are,  in  this  respect,  more  extensive 
than  those  of  tutors,  or  curators,  because,  he  is  not 
bound,  as  they  are,  to  make  any  inventory  of  the  wife's 
estate,  or  to  account  for  his  administration  of  it.  ^^  Jus 
administrandi  maritis  indultum  moribus,  long^  aliud 
esse  k  tutorum,  curatorum,  ac  procuratorum  adminis- 
trandi potestate,  ut  quae  de  eorum  incuria  statuta  sunt 
hue  trahenda  non  videantur ;  quippe  marito  cura  sua 
commodum  et  honos  est,  rationum  redditionis  immuni : 
tutoribus  et  curatoribus  officium  oneri  et  periculo  est. 
Procuratoribus  ex  mandato  et  praescripto  curanda  sunt 
negotia ;  mariti  autem  peculiari  quadam  ac  laxiore  po- 
testate tuentur  uxoria."  (c) 


(a)  A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  14.  Coren. 
Consil.  1 8,  n.  38.  Rodenburg,  de  Jur.  Conj.  tit.  2,  c.  1,  de  Marit.  Potest,  in 
Contrah.  n.  12.  Goris^  in  Adv.  tr.  1,  c.  4,  n.  14,  in  notis.  Grotius,  lib.  2. 
Isag.  part  12. 

(jb)  Voet,  lib.  23,  tit.  2,  n.  41,  de  Ritu  Nupt.  Groenewegen,  Dig.  de  Jure 
Dot.  ad  1.  59,  et  Cod.  lib.  2,  tit.  13 ;  de  Procuratoribus,  1. 4, 1.  21.  A.  Wesel, 
de  Damni  inter  Conj.  Com.  tr.  2,  c.  3,  n.  26.  Grotius,  lib.  1,  Isag.  part  5, 
n.  27.  Sande,  Decis.  lib.  2,  tit.  4,  def.  I  Groenewegen,  §  19.  Inst.de  Ezcus. 
Tut.  and  ad  tit.  C.  qui  Legit.  Pers.  Standi,  n.  3.  Gudelin,  de  Jur.  Noviss. 
lib.  1,  c.  7.  vers,  hoc  enim  Jure.    Zypseus,  in  notit.  Jur.  Belg.  tit.  de  Tutel. 

(c)  Rodenburg,  de  Marit.  Potest,  in  Contrah.  c.  1,  tit.  2,  n.  2. 
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He  receives,  for  his  own  use,  the  rents  and  profits  of 
her  property,  although  the  property  itself  forms  no  part 
of  the  community.  When  she  is  the  proprietor  of  a^'iw 
patronatusj  the  presentation  is  made  by  him;  for  the 
presentation  is  the  fructus^  and  she  cannot  make  it 
without  his  consent,  (a) 

In  Friezland,  the  husband,  with  the  consent  of  the 
wife,  and  the  wife  with^  that  of  the  husband,  might 
alienate  an  estate  granted  in  dotem.  (b) 

In  Gelderland,  the  husband  could  not,  without  the 
wife's  consent,  alienate  any  part  of  the  immoveable 
property  subject  to  the  community,  (c) 

In  Utrecht,  the  husband  could  not  dispose  of  his  own 
or  his  wife's  immoveable  property,  unless  they  had 
issue  of  their  marris^e.  The  birth  of  a  child  alone  gave 
to  the  husband  the  right  of  alienating  it.  (d) 

In  Holland,  the  husband  had  the  absolute  power  of 
disposing  not  only  of  the  personal  or  moveable,  but  also 
of  the  immoveable,  or  real  property  of  the  wife.  He 
might  hypothecate  it,  charge  it  with  servitudes,  or  other 
burthens,  and  sell  it,  without  the  consent,  and  in  oppo- 
sition to  the  will  of  his  wife,  (e) 

The  wife  herself  could  make  no  disposition,  even  of 
her  own  property,  without  the  authority  of  the  hus- 
band. (/) 

(a)  A.  Wesel,  de  Conn.  Soc.  tr.  1,  n.  91.  Math.  Parem.  2,  n.  25. 
N.  Garsias,  de  Benef.  part  5,  c.  9>  n.  53>  and  c.  9,  n.  10,  et  seq.  Faber,  ad 
Cod.  lib.  6,  tit.  1,  def.  6.  Carpz.  in  Jurisp.  Cons.  lib.  1»  tit.  3,  def.  43,  n.  7> 
and  def.  44,  n.  7.  Rodenburg,  de  Jur.  Conj.  c.  1,  tit.  2,  de  Marit.  Potest, 
in  Contrah.  n.  4.     Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  59- 

(6)  Sande,  Decis.  lib.  2,  tit.  4,  def.  1. 

(c)  L.  Goris,  Adv.  tr.  1,  c.  5,  n.  6,  7>  8. 

(d)  Rodenburg,  de  Jure  Conj.  tit.  2,  c.  3.  n.  9, 10. 

(tf)  Voet,  lib.  23,  tit.  5,  de  Fund.  Dot.  n.  7.  Rodenburg,  de  Jure  Conj. 
Tr.  PrsBlim.  de  Statut.  Divers,  tit.  4,  pars  alt.  c.  4,  n.2,  et  seq.  Voet,  lib.  4, 
tit.  4,  de  Minoribus  25,  annis,  n.  6.  et  seq.  C.  hac  Edictali  de  secund, 
nuptiis,  1.  6.  Hugo  Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  1,  c.  5,  n.  33, 34. 
Gronewegen,  ad  Instit.  quib.  alien,  licet,  vel  non  n.  5,  6.  tit.  de  Pactis 
Dot.  n.  52,  53. 

(/)  Voet,  lib.  23,  tit.  4,  de  Fund.  Dot.  n.  7.     Rodenburg,  de  Jure  Conj. 
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He  may  deprive  her  of  her  property,  not  ouly  by  acts 
of  direct  alienation^  but  of  omission.  He  may  refuse  to 
adiate,  and  he  may  also  repudiate  a  succession  which  had 
devolved  on  her  :  he  may  obtain  a  division  of  a  succes- 
sion in  which  his  wife  is  interested,  effect  a  compromise, 
or  cause  a  title  by  usucapio  to  be  acquired  in  her  estate, 
or  have  it  subjected  to  forfeiture.  For  neither  of  these 
acts  is  he  accountable  or  chargeable  to  his  wife  or 
her  heirs,  (a) 

He  may  dispose  of  her  property  by  gift,  unless  it 
appears  the  gifb  has  been  made  for  the  purpose  of 
defrauding  her.  heirs.  An  instance  of  the  fraud  which 
would  invalidate  his  gift,  is  that  of  its  having  been  made 
at  a  time  when  from  the  state  of  her  health,  her  death 
might  be  shortly  expected,  (i) 

V.  As  the  community  has  its  origin  in  the  lawful 
union  of  the  man  and  woman,  so  it  ceases  on  their 
separation.  "  Unumquodque  eo  genere  dissolvitur,  quo 
colligatum  est."  (c) 

This  separation  may  take  place  whilst  they  are  both 
alive ;  or  it  may  be  caused  by  the  death  of  one  of  the 
married  persons. 


Tract.  Pnelim.  de  Statut;  Divers,  tit.  4.  pars  alt.  c.  4,  n.  2,  et  seq.  Voet, 
lib.  4,  tit.  4,  de  Minoribus,  25  annis,  n.  6,  et  seq.  C.  hac  edictali,  de  secund. 
nuptiis.  Hugo  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  1,  c.  2,  n.  33>  34. 
Groenewegen,  ad  Instit.  quib.  alien,  licet  vel  non^  n.  b,  6,  tit.  de  Pact.  Dot. 
n-  52y  53. 

(a)  Rodenburg,  de  Potest.  Alien,  c.  3,  tit.  2,  n.  8,  9,  10,  et  seq.  Voet, 
de  Rita  Nupt.  lib.  23,  tit.  2,  n.  55. 

(6)  A.  Wesel,  de  Damni  inter  Conj.  Com.  tr.  2>  c.  3,  n.  48.  Voet,  de  Ritu 
Nupt.  lib.  23,  tit.  2,  n.  54.  Rodenburg,  de  Jure  Conj.  tit.  2,  c.  1,  n.  8,  10, 
11.  Groenewegen,  ad  Inst,  quibus  alien,  licet  yel  non,  n.  ult.  Someren, 
de  Jur.  Noyerc.  c.  4,  n.  4,  5.  Christin.  ad  LL.  Mecblin.  tit.  9,  art.  2,  n.  4, 
et  seq.  Peck,  de  Testam.  Conjug.  lib.  2,  c.  7i  8.  Garsias,  de  Expens. 
€.  13,  n.  18.  Choppin.  de  Morib.  Paris,  lib.  2,  tit.  1,  n.  32.  Chassan.  ad 
Consuet.  Surged,  tit.  des  Gens.  Mar.  §  10,  per  tot.  Molina  de  Hispan. 
Primog.  lib.  2,  c.  10,  n.  26. 

(c)  Dig.  lib.  de  Regulis  Juris,  1.  35.  Voet,  lib.  24,  tit.  3,  n.  28.  Resp. 
Juris.  HoU.  p.  1,  consil.  105,  133,  Quspst.  1,  et  consil.  I6l. 
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In  the  former  case,  there  is  either  a  divorce  by  judicial 
sentence  ob  adulteriumj  or  it  is  simply  a  separation  thori 
et  bonorum.  A  sentence  of  divorce  ob  adulteriumj  which, 
in  Protestant  countries,  dissolves  the  vinculum  matri- 
moniij  at  once  terminates  the  community,  and  the  ltu:ra 
and  damna  of  the  divorced  parties  are  then  several,  (a) 

A  separation  thori  et  bonorum  may  be  either  by 
the  voluntary  arrangement  of  the  husband  and  wife,  or 
by  judicial  sentence. 

Their  voluntary  separation,  accompanied  by  a  volun- 
tary division  of  their  property,  will  not  dissolve  the 
community,  the  husband  will  still  retain  his  marital 
authority  over  the  wife's  property,  and  she  will  still 
continue  liable  for  the  debts  he  may  contract,  (b) 

A  separation  thori  et  bonorum^  and  a  division  of  the 
property  of  the  husband  and  wife,  although  sanctioned 
by  judicial  sentence,  will  not  terminate  the  community, 
nor  will  it,  unless  it  be  also  accompanied  by  an  inter- 
dict restraining  the  husband  from  interfering  with  the 
wife's  property,  in  any  degree  abridge  his  marital  power 
in  the  administration  and  alienation  of  it,  or  in  binding 
her  and  her  property  by  his  contracts,  nor  will  it  enable 
the  wife  to  make  any  disposition,  (c)  But  there  are  jurists 
who  give  to  this  separation  the  effect  of  releasing  the 

(a)  A.  Wesel,  de  Fin.  yel  Cont..  tr.  2,  c.  4,  n.  27.  Grotius,  lib.  3,  Isag. 
c.  21>  n.  45.  Groenewegen,  ad  Cod.  L  8.  de  Repud.  n.  3.  Brouwer,  de 
Jure  Conn.  lib.  2,  c.  18.  Carpz.  in  Jurisp.  Consist,  tit.  de  Divort. 
def.  189,  190. 

(6)  Sande,  lib.  2,  tit.  5,  def.  7*  Voet,  lib.  24,  tit.  2,  de  Divortiis,  n.  19. 
A.  Wesel,  de  Finiendft  vel  Cont.  Conn.  tr.  2,  c.  4,  n.  29.  Neostad.  de 
Pact.  Antenupt.  Obs.  7,  8.  Groenewegen,  ad  1.  C.  si  dos  constant.  Matr.  et 
ad  Novell.  98,  c.  1.  Rodenburg,  de  Jure  Conjug.  tit.  3,  c.  1,  de  Jur.  Marit. 
Circ.  act.  civ.  n.  14.  Carpz.  part 3,  const.  26,  def.  16.  Charond.  sur  Paris, 
art.  223,  et  seq. 

(a)  Voet,  lib.  24,  tit.  2,  de  Divort.  n.  17.  Neostad.  de  Pact.  Antenupt. 
Obs.7f  in  notis,  et  Obs.  8.  Hugo  Grotius,  Resp.  Juris.  HoU.  part  3,  voL2, 
cons.  352.  708,  &  Manud.  ad  Jurisp.  HoU.  lib.  1,  cap.  5,  n.  40,  et  seq.,  & 
lib.  3,  c.  21,  n.  ult.  ibique.  Groenewegen,  in  notis.  A.  Wesel,  de  Fin.  vel 
Cont.  Conn.  tr.  2,  c.  4,  n.  35.      Charond.  en  ses  Pand.  lib.  2,  c.  5,  et 
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irife  from  liability  for  the  husband's  debts  and  engage- 
ments, and  of  excluding  him  from  the  further  adminis- 
tration of  her  property,  (a) 

The  community  is  at  an  end  by  the  death  of  either  of 
the  parties.  So  completely  does  this  cause  effect  its 
termination,  that  it  is  said,  an  agreement,  a  priori^  that 
the  heir  should  succeed  to  the  community,  would  be 
void.  (4) 

VI.  On  the  death  of  the  husband  or  wife,  the  survivor 
retains  the  possession.  The  survivor  may,  however,  by 
completing  an  inventory  of  all  the  property,  and  pro- 
ceeding to  a  division  at  once,  settle  with  the  children 
or  heirs  of  the  deceased,  and  put  an  end  to  the  com- 
munity, (c) 

In  order  to  protect  the  heirs  of  the  deceased  from 
the  survivor  deriving  an  advantage  by  delaying  the 
division,  the  law  considers  the  community  as  continued 
after  the  death  of  the  party.  The  continuation  of  this 
society,  therefore,  takes  place  between  the  survivor  and 
the  heirs  of  the  deceased,  (d)  and  without  any  distinc- 
tion, whether  they  have  attained  majority,  or  are  still 
minors ;  but  it  is  not  admitted  in  favour  of  collateral 
heirs,  (e)      It  takes  place  whether  there  be  any  pro- 

sur  Paris,  art.  223,  et  liv.  7>  Resp.  208.  Duret,  sur  Orleans,  art.  196, 
vers,  separ^  de  biens.  Louet,  en  ses  Arrests,  lit.  F.  arr.  30,  et  ibi  Brodeau 
in  notis.  Beranlt,  sur  Normand.  art.  538,  vers,  quand  auz  alienations. 
Momac,  ad  1.  1,  ff.  de  Divort. 

(a)  A.  Wesei,  de  Fin.  vel  Cont.  Conn.,  tr.  2,  c.  4,  n.  37,  38.  Rodenburg, 
de  Jur.Conjug.  tit.  3,  c.  1.  n.  14.  Grotius,  lib.  1,  Isag.  part  5,  vers.  Hoewel, 
et  vers.  Voorts.  Peck,  de  Testam.  Conjng.  tit.  4,  c.  13,  n.  2,  3.  Christin. 
ad  LL.  Mechlin,  tit.  9,  art.  4,  n.  1,  in  notis.  Perez,  ad  Cod.  de  Jur. 
Dot.  n.  4. 

{b)  A.  Wesel,  de  Fin.  vel  Cont.  Conn.  Bon.  Soc.  tr.  2,  c.  4,  n.  53.  Grotius, 
lib.  3,  Isag.  part  21,  n.  44.  Groenewegen,  ad  eund.  Grotius,  lib.  2,  part  13. 
Sande,  lib.  2,  tit.  5,  def.  9.  Zypeeus,  in  not.  Jur.  Belg.  tit.  de  Jur.  Dot. 
vers.  comm. 

(c)  A.  Wesel.  ib.  (d)  lb.  n.  55. 

(e)  Voct,  lib.  24,  tit.  3,  n.  28.    Someren,  de  Jure  Nov.  e.  6,  §  2,  n.  12. 

VOL.  I.  X 
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perty  or  not,  belonging  to  the  parents  at  their  death,  (a) 
If  either  party,  being  abroad,  should  be  ignorant  of  the 
death  of  the  other,  and,  on  that  account,  neglect  to  make 
an  inventory,  the  community  will  continue,  (b) 

Its  continuation,  as  it  is  admitted  only  for  the  benefit 
of  the  heirs,  may  be  rejected  by  them  when  it  will  be 
injurious  to  them,  (c)  It  is  competent  for  them  to 
require  the  survivor  to  make  two  inventories,  the  one 
containing  an  account  of  the  property  as  it  existed  at 
the  time  of  the  dissolution,  and  the  other  an  account  of 
the  present  state  of  the  property,  {d) 

If,  however,  on  a  comparison  of  those  accounts,  it 
should  appear  that  at  one  period  there  has  been  an  in- 
crease, and  at  another  at  decrease,  they  cannot  claim  the 
continuation  for  the  former,  and  reject  it  for  the  latter, 
but  they  must  wholly  adopt,  or  wholly  reject  it.  (e) 

There  is  a  great  difference  amongst  the  codes  re- 
specting the  subjects  comprised  in  the  continuation  of 
the  community.  In  Utrecht,  it  is  simply  a  continuation 
of  the  community  in  acqucestibtis.  Successions  and  be- 
quests, although  derived  from  strangers,  are  not  included 
in  it.  (/)  The  laws  of  Gelderland  and  Mechlin  do  not 
admit  successions,  (g)  It  would  seem  that,  generally, 
the  continuation  of  the  community  is  confined  to  ac- 
qucBsttiSy  but  it  includes  the  fructus  of  successions  and 
legacies.  (A) 

In  Holland,  successions  are  included,  if  there  existed 

(a)  Voet,  lib.  24,  tit.  3,  n.  29. 

(ft)  A.  Wesel,  de  Fm.  vel  Cont.  Conn.  Bon.  Soc.  tr.  2,  c.  4,  n.  66,  Goris, 
Adv.  tr.  1,  c.  9>  in  not.  n.  3,  in  fin. 

(c)  Voet,  ib.  n.  30. 

(d)  Voet,  ib.    A.  Wesel,  de  Fin.  tr.  2,  c.  4,  n.  88,  89.  ( e)  Voet,  ib. 
(/)  Voet,  lib.  24,  tit.  3,  n.  29. 

(g)  L.  Goris,  Adv.  tr.  1,  c.  9,  n.  12.  Christ,  ad  LL.  Mechlin,  tit.  16, 
art.  34,  n.  4,  et  seq.  Someren,  de  Jure  Nov.  c.  6,  §  1,  n.  9.  A.  Wesel,  de 
Fin.  tr.  2,  c.  4,  n.  98,  et  seq.    Voet.  ib. 

(A)  Someren,  de  Jure  Nov.  c.  6,  §  1,  n.  9-  A.  Wesel,  de  Fm.  tr.  2,  c.  4, 
n.  107,  et  seq. 
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between  the  deceased  and  the  survivor  the  general  com- 
munity, (a)  If  it  were  excluded,  and  there  was  only 
the  communio  qtuBstuum^  the  latter  only  would  be  con- 
tinued, (b) 

Some  codes  have  prohibited  a  second  marriage,  until 
aflter  the  widower  or  widow  has  made  a  division  of  the 
property  in  community,  and  has  allotted  to  the  children 
their  share.  Such  a  prohibition  was  no  part  of  the  law 
of  Holland,  but  the  society  on  the  second  marriage  is 
continued  between  the  children  of  the  former  marriage, 
their  father,  and  the  wife.  The  manner  in  which  the 
property  should,  in  such  a  case,  be  dividied,  has  been 
much  disputed.  By  some  it  is  insisted,  that  it  should 
be  divided  into  two  equal  parts,  of  which  the  children 
of  the  former  marriage  should  take  one  part.  Those 
who  object  to  such  a  division  as  giving  to  those  children 
an  undue  preference,  propose  a  division  into  three  parts, 
of  which  the  children  of  the  former  marriage  should 
take  one,  the  step-mother  another,  and  the  father,  and 
with  him  the  children  of  the  second  marriage,  the  other 
third.  If  the  second  wife  had  children  of  a  former 
marriage,  the  division  was  to  be  made  into  four  parts. 

If  the  father  had  married  several  times,  the  children 
of  each  marriage  would  take  each,  per  stirpes j  one  share. 

Jurists  have  not,  however,  been  satisfied  with  either 
mode  of  division,  but  consider  it  ought  to  be  governed 
by  the  discretion  of  the  judge,  according  to  the  circum- 
stances of  each  case,  (c) 

Upon   the  death  of  the  surviving  parent,  before  a 

(a)  Hugo  6rotiu8»  Manud.  ad  Juris.  HoU.  lib.  2,  c.  13,  n.  3, 4.  Groene- 
wegen,  in  not.    Voet,  lib.  24,  tit.  3,  n.  29- 

(6)  Voet,  ib. 

(c)  Voet,  lib.  24,  tit.  3,  n.  32.  L.  Goris,  Adv.  tr.  1,  c.  9,  n.  14,  15,  et  in 
annot.  A.  Wesel,  de  Con.  Bon.  Soc,  tr.  2,  c.  4,  n.  73,  et  seq.  ad  n.  86. 
Someren,  de  Jur.  Nov.  c.  6,  n.  2,  3.  Cbristin.  ad  IX.  Mechlin,  tit.  16, 
art  30.  Reap.  Juris.  Holl.  part  1,  cons.  105, 16  U  et  part  2,  cons.  80, 
et  part  3,  vol.  1,  cons.  131,  p.  258,  et  seq.  et  part  3j,  vol.  2,  cons.  16, 
qu«st.  3. 

X2 
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division  is  made,  the  community  ceases,  and  does  not 
continue  with  the  step-parent,  (a) 

When  it  is  continued,  the  husband,  if  he  be  the  sur- 
vivor,  does  not  retain  the  powers  which  were  vested  in 
him  during  the  wife's  life.  His  alienation  by  mortgage 
or  sale  cannot  be  sustained,  unless  it  be  for  the  benefit 
of  the  community,  and  has  obtained  the  sanction  of  the 
relations  of  the  children,  and  the  authority  of  the 
judge,  (b) 

Again,  if  it  be  found  that  the  community  is  not  likely 
to  be  prosperous,  the  children  may  reject  the  rights  of 
the  community,  and  require  an  inventory  of  the  mother's 
share,  to  be  made  and  delivered  to  them,  together  with 
the  interest  or  profits  (fructtis)  derived  from  it.  (c) 

The  interest  and  profits,  which  are  to  be  thus  restored, 
are  subject  to  a  deduction  on  account  of  the  children's 
maintenance,  (d) 

This  continuance  of  the  community  may  be  prevented, 
if  the  survivor,  within  a  year  and  a  day  after  the  death 
of  the  deceased,  make  an  inventory  of  the  property,  as 
it  existed  at  the  time  of  the  death,  and  cause  it  to  be 
delivered  to  the  children,  if  they  have  attained  their 
majority,  or  to  their  tutors,  if  they  be  minors.  If  the 
deceased  has  not  appointed  a  tutor,  or  if  the  surviving 
parent  be  their  tutor,  an  application  is  to  be  made  to 
the  judge,  in  order  that  there  may  be  a  tutor  appointed 
for  the  purpose  of  receiving  the  inventory,  and  the  share 
of  the  children,  (e) 


(a)  Someren,  de  Jure  Nov.  c.  6,  §  \,  n.  5.  A.  Wesel,  de  Fin.  TelCk>nt. 
Conn.  tr.  2,  c.  4,  n.  85. 

(b)  A.  Wesel,  ib.!  n.  87.  Chassan.  ad  Consuet.  Burgund.  Rub.  4,  §  2. 
Choppin.  de  Morib.  Paris,  tit.  I,  n.  33.  Grotiufl,  lib.  2,  Isag.  part  13>  in  fin. 
Someren,  de  Jure  Nov.  c.  6^  §  1,  n.  14. 

(c)  A.  Wesel,  ib.  n.  88.  Christin.  ad  LL.  Mecblin.  art.  34,  n.  10. 
Zypeus,  in  not.  Jur.  Belg.  tit.  de  Jur.  Dot.  vers,  communio.  Grotius, 
lib.  2,  Isag.  part  13,  in  fin.      Someren,  de  Jure  Nov.  c.  6,  n.  2,  et  $  1>  n.  6. 

(rf)  A.  Wesel,  ib.  n.  91. 

(e)  Voet,  lib.  24,  tit.  3,  n.  33.      Grotius,  Manud.  ad  Jurisp.  HoU.  lib.  1. 
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The  consequence  of  the  omission  to  make  and  deliver 
the  inventory  within  this  time,  is  the  continuance  of 
the  community,  (a)  Until  the  inventory  be  made,  a 
division  of  the  property  is  not  valid.  (6) 

The  correctness  of  the  inventory  is  verified  on  oath. 

If  any  part  of  the  property  has  been  omitted,  the  in- 
ventory is  not  therefore  treated  as  a  nullity,  and  the 
community  continued,  but  the  children  obtain  redress 
by  compelling  the  survivor  to  amend  it,  by  inserting 
the  property  omitted,  (c) 

The  community  having  been  terminated  by  the  de- 
livery, it  will  not  be  revived,  although  the  surviving 
parent  should  continue  for  any  length  of  time  to  make 
use  of  the  property,  as  if  it  were  still  subject  to  it,  but 
he  will  be  accountable  to  the  children  for  the  profits  he 
has  derived  from  the  property .  (d) 

The  continuance  of  the  community  may  be  prevented 
by  other  acts,  although  no  inventory  has  been  made- 
Thus,  when  the  deceased  has  bequeathed  to  the  sur- 
vivor all  the  profits  of  the  property  in  community,  as 
the  children  are  thereby  excluded,  they  have  no  interest 
in  respect  of  which  they  could  require  an  inventory,  (e) 

So,  if  the  deceased  had  made  a  certain  specific  bequest 
to  the  children,  they  could  not  require  that  the  com- 
munity should  be  continued,  on  the  ground  that  no  in- 


c.  7,  n.  19,  20.  Someren,  de  Jure  Nov.  c.  6,  §  2,  n.  2.  A.  Wesel,  de 
Connub.  Societ.  tr.  2,  c.  4,  n.  127,  et  seq.  L.  Goris,  Adv.  tr.l,  c.  9,  n.  7. 
Reap.  Jiiiisp.  Holl.  part  3,  vol.  1,  cons.  178,  and  part  2«  vol.  2,  cons.  26,  n.  5. 

(a)  A.  V^Tesel,  de  Fin.  vel  Cont.  Conn.  tr.  2,  c.  4,  n.  55,  57. 

ib)  Someren,  de  Jure  Nov.  c.  6,  §  2,  n.  6.  Argent,  ad  Cons.  Britann. 
art.  477,  gl-  ^,  n.3.  Montan.  de  Tutel.  c.  38,  n.  141.  Munnoz,  de  Ratiocin. 
c.  40,  n.  16. 

(c)  A.  Wesel,  ib.  tr.  2,  c.  4,  n.  123.  Goris,  Adv.  tr.  1,  c.  9,  n.  4,  in 
notis.  Someren,  de  Jure  Nov.  c.  6,  §  2,  n.  7-  Choppin.  ad  LL.  And. 
tit.  2,  n.  15.      Charond.  Fand.  c.  6.     Buridan,  ad  d.  art.  265. 

(d)  A.  Wesel,  ib.  n.  134,  et  seq.     Goris,  ib. 

ie)  A.  Wesel,  ib.  n.  135.  Someren,  de  Jure  Nov.  c.  6,  §  2,  n.  3.  Lopec, 
de  Lucr.  Mar.  et  U.xor,  c.  6,  n.  32.    Coren.  Cons.  15,  n.  28. 
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ventory  had  been  made,  because,  when  they  have  re- 
ceived the  bequest,  they  ceased  to  have  any  further 
interest  in  the  community,  (a) 

The  community  is  ended  when  the  survivor  gives  to 
a  daughter  a  certain  part  of  the  property  in  doteniy  or  to 
a  son  a  certain  sum  of  money  in  full  of  their  respective 
interests  in  it.  The  community  will  not  be  considered 
resumed,  although  it  should  appear  the  property  which 
they  had  thus  received,  was  not  equal  to  their  interests 
in  the  estate  of  the  deceased. 

But  if  the  dos  to  the  daughter,  or  the  sum  of  money 
to  the  son  was  an  account  of^  or  m  dimnutWMfmy  and 
not  in  exsolutionem  of  their  interests  in  the  deceased 
parent's  property,  the  community  must  be  deemed  to 
be  still  continued,  until  the  inventory  be  made  and 
delivered,  (b) 

A  compromise  {tramactio)  respecting  the  amount  and 
value  of  the  property  of  the  deceased,  to  be  delivered  to 
the  children,  will  also  have  the  effect  of  terminating  the 
community.  If  they  have  reason  to  believe  that  the 
share  assigned  to  them  is  less  than  it  ought  to  have  been, 
they  may  require  an  inventory  to  be  exhibited  ;  and  if 
such  appears  to  be  the  fact,  they  can  compel  the  sur- 
vivor to  make  good  to  them  the  difference,  with  interest 
and  profits,  (c) 

VII.  When  the  interests  of  the  husband  and  wife,  in 
consequence  of  there  being  no  ante-nuptial  contract 
between  them,  are  left  to  the  operation  of  the  law,  the 
division  which  takes  place  on  the  termination  of  the 
community,  depends  on  the  nature  of  that  community. 
If  it  comprised  all  their  property,  the  whole  is  divided 

(a)  A.  Wesel,  de  Fin.  vel  Cont.  Conn.  tr.  2,  c.  4,  n.  137. 

(6)  A.Weself  ib.  n.  139.  Choppin.  ad  LL.  And.  tit.  ],  n.  17.  Bacquet, 
c.  15,  n.  17.  Charond.  Pand.  c.  6,  et  ad  art.  242.  Papon,  lib.  15,  tit.  2, 
de  Ck)m.  in  App.  arr.  11.  Brodeau,  sur  Louet,  d.  arr.  30«  lit.  B.  Guerin, 
ad  Paris,  art.  241.    Goris,  Adv.  c.  9^  n.  11. 

(c)  A.  Wesel,  ib.  n.  151,  153. 
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into  two  equal  parts,  one  of  which  is  retained  by  the 
survivor,  and  the  other  is  assigned  to  the  heirs  of  the 
deceased,  (a)  If  there  has  been  only  the  communio  qucBs- 
tuum^  the  same  division  is  made  of  the  fructus  of  the 
property.  The  property  itself,  which  belonged  to  the 
deceased,  passes  to  his  heirs,  and  the  survivor  takes  that 
which  exclusively  belonged  to  him.  (J) 

Before  the  shares  can  be  ascertained,  those  debts, 
charges,  and  expenses  to  which  the  property  is  subject 
must  be  deducted,  (c)  It  has  been  already  shown  what 
are  the  charges  which  are  to  be  paid  out  of  the  common 
property,  or  which  will  fall  exclusively  on  the  property 
of  one  of  the  parties,  and  in  what  manner  the  one  is 
indemnified,  if  he  has  contributed  to  those  charges 
more  than  his  share. 

In  making  the  division,  questions  arise  respecting  the 
liability  of  a  child  to  collate  or  bring  into  hotchpot 
sums  which  may  have  been  advanced  to  him  by  his 
parents.  Those  questions  will  be  examined  hereafter, 
when  the  doctrine  of  collation  is  under  consideration. 

VIII.  From  the  extensive  power  which  the  husband 
possessed,  the  wife  might  be  reduced  to  entire  beggary, 
if  the  law  had  not  provided  her  with  some  means  of 
limiting  her  liability.  It  was,  therefore,  permitted  her, 
upon  the  death  of  her  husband,  to  protect  herself  against 
being  sued  by  creditors  for  the  debts  or  engagements 
which  he  had  contracted 5 tonte  matrtmonio,hj  renouncing 
all  the  property  which  had  been  in  community,  (d) 
The  formal  mode  of  making  this  renunciation,  or,  as  it 
is  termed,  the  solemnis  abdicatio  domus  mortiiaricBj  con- 
sisted in  her  depositing  the  keys  of  the  house  on  her 
husband's  coffin,  and  leaving  the  house  in  her  common 


(a)  Someren,  de  Jure  Nov.  c.  12,  n.  I. 

(6)  A.  Wesel,  de  Fin.  vel  Ck)iit.  Ck)nn.  tr.  2,  c.  4.  Someren,  de  Jure  Nor. 
c.  6,  §  2,  n.  8.  (c)  lb. 

(rf)  A.  Wesel,  de  Damni,  tr.  2,  c.  3,  n.  129-  Someren,  de  Jure  Nov.  c.  7, 
i  1,  n.  13. 
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daily  apparel.  It  might  also  be  made  by  bringing  the 
keys  into  court ;  or,  by  making  the  formal  abdication, 
before  a  notary  and  witnesses,  (a)  It  is  necesary  that 
she  should  relinquish  every  thing  to  the  creditors.  If, 
therefore,  previous  to  the  abdicatioj  she  had  concealed 
or  removed  any  part  of  the  effects,  she  remained  liable 
to  the  creditors,  (b) 

The  effect  of  this  renunciation  is,  that  she  is  not  liable 
to  be  sued  for  any  debts  contracted  by  the  husband 
during  the  marris^e,  but  she  remains  liable  for  those 
which  had  been  contracted  by  herself  before,  or  during 
her  marriage,  (c) 

This  pri\dlege  is  confined  to  the  wife,  and  the  hus- 
band cannot  exercise  it.  (rf) 

Besides  the  abdicatio  bonorum  or  domus  mortvLaruBy 
the  wife  may  protect  her  property  from  the  consequences 
of  the  husband's  extravagance,  by  obtaining  a  separation 
of  it,  and  an  interdict  against  his  further  interference, 
or  by  the  still  more  effectual  proceeding  of  placing  him 
and  the  property  under  interdict,  and  obtaining  the 
appointment  of  a  curator,  (c) 

It  has  been  the  object  of  the  preceding  summary  to 
show  the  disposition  which  the  law  makes  respecting 
the  property  of  the  husband  and  wife,  and  their  rights 
and  liabilities,  when  the  parties  have  not  by  their  own 
contract  made  any  other  disposition. 

It  remains  to  be  ascertained  what  disposition  the  law 
permits  them  to  make,  and  what  are  the  provisions 
which  such  contract  may  contain. 

(a)  Voet,  lib.  42,  tit.  3,  de  Ceasione  Bonorum,  n.  12. 

{b)  A.  Wesel,  de  Damni  inter  Qony  Com.  tr.  2,  c.  3,  n.  145,  146,  147- 
Voet,  de  Cessione  Bon.  lib.  42,  tit.  3,  n.  12. 

(c)  A.  Wesel,  tr.  2,  c.  3,  n.  136.  Grotius,  lib.  2,  Isag.  part  12,  n.  16,  §  ult. 
Someren,  de  Jure  Nov.  c.  7,  §  1»  n.  13.  Cbristin.  ad  LL.  Mecblin,  tit.  9^ 
art.  8,  n.  7.  Choppin.  ad  Paris,  lib.  2,  tit.  1,  n.  22.  Valla,  de  Reb.  Dub. 
tr.  13,  n.  10.      Argent,  ad  Cons.  Brittan.  art.  415,  gl.  2.      Voet,  ib. 

(rf)  A.  Wesel,  ib.  n.  142. 

(e)  Voet,  lib.  23,  tit.  2,  n.  52. 
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The  civil  law  allowed  the  husband  and  wife,  at  any 
period,  stante  matrimonio^  to  augment  the  dos^  or  antidosj 
but  the  law  of  Holland  requires  that  the  contract  which 
disposes  of  their  property,  and  prescribes  their  respective 
rights,  and  liabilities,  should  be  made  before  their 
marriage.  If  they  marry  without  having  previously 
made  such  cohtract,  it  is  not  competent  for  them,  at 
any  subsequent  period,  to  withdraw  themselves  or  their 
property  from  the  operation  of  the  law  to  which  they 
have  thus  submitted  themselves,  and  subject  it  to  their 
own  disposition  by  contract,  (a) 

Upon  the  marriage,  certain  property  might  be,  and 
most  frequently  was,  contributed  by  the  husband  and 
wife  respectively,  or  by  their  respective  parents,  or 
others,  ad  sustinenda  onera  matrimoniL  It  was  so  settled, 
that  upon  the  dissolution  of  the  marriage,  that  which 
was  contributed  by,  or  on  the  part  of  the  wife,  returned 
to  her,  or  her  heirs ;  and  that  contributed  by,  or  on  the 
part  of  the  husband,  was  restored  to  him,  or  his  heirs. 
The  former  is  more  frequently  called  the  dos^  and  its 
grant  or  settlement  is  termed  constitutio  dotis.  The  donatio 
propter  nuptias  might  be  made  by  the  husband,  and 
was  also  assigned  for  the  purposes  of  the  marriage.  But 
the  term  dos  is  used  to  designate  property  contributed 
by,  or  on  the  part  of  each,  to  the  uses  of  the  marriage, 
and  subject,  on  its  dissolution,  to  be  restored  to  its 
respective  owners,  or  to  others,  according  to  the  agree- 
ment of  the  parties.  It  resembled,  in  few  particulars,  the 
dos^  and  antidos  of  the  civil  law. 

The  father  was  under  no  legal  obligation  to  give  it, 
but  it  depended  on  his  own  free  will,  except  in  the  case 
of  his  having  wrongfully  withheld  his  consent  to  the 


(a)  Voet,  de  Pact.  Dot.  lib.  23,  tit.  4,  n.  1.  Grotius,  Manud.  ad  Jurisp. 
HoII.  lib.  2,  c.  12,  n.  3.  Neostad.  de  Pact.  Antenupt.  Obs.  8,  et  ibid,  in 
notis.  Groenewegen,  ad  Senatusc.  VeUei.  Cod.  lib.  4,  tit.  29>  n.  11.  Mev. 
ad  Jus  Lub.  lib.  1>  tit.  5,  art.  7,  n.  85.  A.  Wesel^  de  Pact.  Dot.  tr.  2,  c.  I, 
n.  8,  et  114. 
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marriage  of  his  daughter,  who  had  attained  her  ma- 
jority, when  he  was  compelled,  by  the  sentence  of  the 
judge,  to  provide  her  with  a  suitable  dos.  (a) 

The  distinction  between  dos  profectitia  and  that  which 
is  adventitia  is  merely  nominal,  because,  as  the  daughter 
by  her  marriage,  ceases  to  be  under  the  power  of  her 
father,  he  has  no  right  to  the  dos  on  the  dissolution  of 
the  marriage,  unless  he  has  delivered  it  on  condition 
that  it  should  be  then  restored  to  him,  or  unless  he  is 
entitled  to  it  as  his  daughter's  heir.  (6) 

Where  there  is  no  stipulation  to  the  contrary,  it 
belongs  to  the  wife.  It  is  most  frequently  agreed,  that 
a  certain  part  of  the  property  granted  in  dotem  shall 
remain  with  the  husband,  if  he  survive  the  wife,  and  a 
certain  portion  brought  by  the  husband,  shall  remain 
with  the  wife,  if  she  survive,  (c) 

The  dos  is  either  actually  delivered,  or  paid  (numerata), 
or,  in  the  dotal  instrument,  it  is  expressed  to  have  been, 
although  in  fact  it  has  not  been  paid,  but  merely  pro- 
mised, or  secured  to  be  paid.  In  the  latter  case,  it  is 
competent  for  the  husband  on  being  sued  for  its 
restoration,  to  insist  on  the  exception  non  numeraUe  dotis 
at  any  time  within  one  year  after  the  marriage  is  dis^ 
solved,  if  it  had  not  continued  for  more  than  two  years ; 
and  within  three  months,  if  it  continued  ten  years.  The 
exception  is  no  longer  admitted,  if  the  marriage  had 
continued  beyond  ten  years.  But  the  husband,  or  his 
heirs,  are  not  even  then  precluded  from  proving  that  no 
delivery  nor  payment  of  the  dos  had  been  made,  (rf) 

(a)  Voet,  hh.  23,  tit.  3,  de  Jure  Dotium,  n.  16. 

(b)  Voet,  lib.  24,  tit.  3,  n.  9.  Groenewegen,  ad  1.  ult. ;  C.  dc  Dotis  Pro- 
misB.  n.  1 1,  et  ad  1.  unic.  §  11,  et  13,  C.  de  rei  uxor.  act.  Leeuwen,  Cens. 
For.  part  1,  lib.  1,  c.  15,  n.  20. 

(c)  Voet,  ibid.  Wesembc.  Paratit.  1.  Pand.  h.  t.  n.  4,  et  6.  Sande,  Decis. 
lib.  2,  tit.  2,  def.  5. 

(d)  A.  Wesel,  de  Pact.  Dot.  tr.  2,  c.  1,  n.  68.  Voet,  lib.  23,  tit.  3,  n.  17. 
Mascard.  de  Probat.  Ck)nclu8.  362.  Respons.  Jur.  HoU.  part  5,  cons.  18, 
and  32,  in  fin.  and  part  2,  cons.  206.  Groenewegen,  ad  Rub.  C.  de  Non 
Numerat.  Pecun.  n.  6,  7-      Neostad.  de  Pact.  Antenupt.  Obs.  11. 
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The  value  of  the  property  granted  in  dotem  may  be 
ascertained  and  stated,  either  with  the  view  of  the  hus- 
band becoming  the  purchaser  of  it  at  that  amount,  or 
of  fixing  the  actual  sum  which  is  to  be  restored  to  the 
wife. 

The  husband,  or  wife,  who  may  have  contributed,  in 
dotem  J  a  property  subject  to  a  charge,  which  has  been 
concealed,  or  not  communicated,  must  exonerate  the 
property  firom  it,  out  of  his  own  share  of  the  profits  of  the 
community,  and  refund  to  the  other,  or  his  or  iier  heirs, 
the  intermediate  interest.  ^^  Etenim  simpliciter  in  dotem 
dando,intelligitur  fundum  oneribus  liberum  conferre."  (a) 

By  the  constitution  of  the  dosj  the  title  to  real  or 
immoveable  property,  which  may  be  the  subject  of  it, 
is,  ipso  facto,  transferred  to  the  donee,  without  the 
ordinary  formal  instrument  of  transfer,  (b) 

A  fief  will  not  pass  in  dotem,  without  the  consent 
of  the  lord,  which  may,  however,  be  subsequently 
obtained,  (c) 

The  dosj  it  has  been  observed,  may  not  have  been 
paid,  or  delivered,  at  the  time  of  the  marriage,  but  be 
constituted  by  a  promise  alone :  the  promise  must  be 
made  in  the  wife's  life-time. 

When  the  payment,  or  delivery,  is  to  be  made  on  a 
certain  day,  and  it  is  agreed  that  the  husband,  if  he 
survive  his  wife,  shall  be  allowed  the  lucra  of  a  certain 
part  of  it,  the  death  of  the  wife,  before  that  day,  will  not 


(fl)  A.  Wesel,  de  Pact.  Dot.  tr.  2,  c.  1,  n.  53,  et  54.  Neostad.  Decis. 
Cur.  5,  vers,  tentweden,  et  Decis.  sup.  Cur.  120,  et  de  Pact.  Antenupt. 
Obs.  14.  Chrotius,  lib.  2,  Isag.  part  12,  §  de  Echtgenoten.  Goris,  in  Adv. 
tr.  1,  c.  4,  n.  17,  in  notis. 

(fi)  A.  Wesel,  ibid.  n.  74.  Groenewegen,  in  not.  ad  Grotius,  lib.  2,  Isag. 
part  11,  n.  4.  &  ad  tit.  Inst,  de  Obligat.  ex  Consens.  n.  4.  Zypaeus,  in  not. 
Jur.  Belg.  tit  d.  R.  V.  k  Frinc.  Goris,  Adv.  tr.  3,  part  2,  c.  5,  n.  11,  et  tr.  4, 
§  21,  n.  3.  Sande,  Tract,  de  Effestuc  c.  2,  n.  34  Math.  Par«m.  4,  n.  13, 
and  Panem.  5,  n.  11. 

(c)  A.  Wesel,  ibid.  n.  82.    Goris,  in  Adv.  tr.  1,  c.  3. 
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deprive  the  husband  of  the  dos.  The  day  which  has 
been  named  regards  the  time  of  payment,  or  delivery, 
and  the  title  was  complete  when  the  promise  was  made,  (a) 

Where  the  dos  has  not  been  delivered,  or  paid,  the 
husband  is  entitled  to  interest  on  it  from  the  day  on 
which  the  marriage  took  place,  unless  any  other  period 
had  then  been  agreed  for  its  payment,  (b) 

The  husband  and  wife  are  respectively  bound  to  make 
good  the  dos  which  they  promise.  When,  therefore,  it 
is  proved,  that  the  husband  has  not  paid  or  delivered 
the  promised  dosy  he,  or  his  heirs,  must  bring  it  in  with 
interest,  or  permit  the  wife  to  take  its  amount,  in  the 
first  instance,  out  of  the  common  property,  (c) 

It  has  not  been  deemed  sufficient  proof  of  the  pay- 
ment by  the  wife,  that  the  husband  has  given  a  receipt, 
shortly  after  the  marriage,  acknowledging  himself  to 
have  received  it  from  her,  unless  such  acknowledgment 
be  supported  by  other  proof,  if  the  heirs  of  the  husband, 
or  his  creditors,  are  the  parties  seeking  the  payment. 
Such  a  receipt  savours  of  an  attempt  indirectly  to  make 
a  donation  to  the  wife,  and  which  is  prohibited,  (rf) 

The  husband  acquires,  by  the  constitution  of  the  dosj 
the  dominium  in  the  property  which  is  the  subject  of  it.  He 
can  recover  it,  not  only  from  any  third  person,  but  even 

(a)  Voet,  lib.  23,  tit.  4,  n.  23,  de  Fact.  Dot.  A.  Wesel,  de  Fact.  Dot.  tr.  2, 
c.  1,  n.  55.  Neostad.  Decis.  Cur.  5,  Holl.  vers,  ten  tweden,  et  Decis.  sup. 
Cur.  120,  et  de  Pact.  Antenupt.  Obs.  14.  Grotius,  lib.  2,  Isag.  part  12, 
§  de  Echtgenoten.  Goris,  Adv.  tr.  1,  c.  4,  n.  17,  in  notis.  Boer,  Decis.  22, 
n.  40.  Carpz.  part  3,  cons.  23,  def.  3,  n.  8,  et  seq.  et  def.  5,  &  Decis.  Illustr. 
16,  n.  6.    Mev.  art.  12,  n.  40.  et  seq.    Zoes.  tit.  de  Pact.  Dot.  n.  6. 

(jb)  A.  Wesel,  ib.  n.  42. 

(c)  A.  Wesel,  ib.  n.  41.  Peck,  de  Test.  Conj.  lib.  2,  c.  4,  n.  3.  Neostad. 
de  Pact.  Antenupt.  Obs.  11.  Grotius,  Isag.  part  12,  n.  13  Groenewegen, 
ad  Anth.  sed  quae  C.  de  Pact.  Conv. 

(d)  A.  Wesel,  de  Pact.  Dot  tr.  2,  c.  1,  n.  65.  Groenewegen,  ad  tit.  C.  de 
Dot.  Caut.  Non.  Numer.  n.  2.  Zypaeus,  in  notis  Jur.  Belg.  tit.  de  Except, 
vers,  similiter.  Rodenburg,  de  Jur.  Conj.  tit.  2,  c.4.  de  Gratif.  Potest,  n.23. 
Christ,  vol.  6,  Decis.  51,  n.  23.  Mev.  ad  Jus  Lub.  part  3,  tit.  1,  art.  9,  n.  19, 
Carpt.  part  1,  cons.  28,  def.  80. 
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from  the  wife  if  she  has  removed  it.  That  dominium 
is  revocable  when  the  property  itself  is  to  be  restored  to 
the  wife ;  and  irrevocable,  if  he  has  become  the  pur- 
chaser of  it  by  receiving  it  at  a  fixed  value,  (a)  He  is 
entitled  to  its  rents  and  profits  (Jructu$\  when  it  is  real 
property,  and  to  the  interest  when  it  consists  of  a  sum 
of  money,  {h) 

The  husband's  power  of  alienating  the  wife's  property 
extends  even  to  the  real  estate  granted  in  dotem  (the 
dotale  fundum)  unless  its  exercise  be  expressly  restrained 
by  the  ante-nuptial  contract.  Stipulations  on  the  part 
of  the  husband,  saloam  dotem  fore  ^  will  not  be  sufficient 
to  prevent  him  from  making  a  valid  alienation  of  it 
either  by  sale,  mortgage,  or  other  disposition,  (c) 

The  wife's  incapacity  to  alienate  her  property  extends 
to  that  which  is  dotal,  (d) 

The  restitution  of  the  dotal  property  is,  on  the  disso- 
lution of  the  marriage,  made  to  the  wife's  heirs,  unless 
the  original  donor  had,  at  the  time  of  its  constitution, 
required  that  it  should  be  restored  to  him.  {e) 

Its  restitution  is  demandable  immediately  on  the  dis- 
solution of  the  marriage,  {f) 

It  is  to  be  restored  with  all  its  accessions.  If  it  con- 
sists of  money,  or  of  property  yielding  interest,  or  annual 
money  payments,  the  rule  of  the  civil  law  is  adopted, 
and  an  apportionment  is  made  when  the  marriage  is 
dissolved  in  the  course  of  the  year,  and  the  same  prin- 
ciple is  adopted  if  the  returns  were  half-yearly.  But 
with  respect  to  the  fruits  of  real  property,  the  estate  is 
to  be  restored  in  the  state  in  which  it  happens  to  be  at 
the  time  of  the  dissolution  of  the  marriage.  The  crops 
on  the  ground,  as  well  as  the  estate,  are  restored,  if  that 


(a)  Voet,  lib.  23,  tit.  3,  n.  19.  (ft)  lb. 

(c)  Voet,  lib.  23,  tit.  5,  de  Fundo  Dotali,  n.  7.  (rf)  lb. 

(e)  Voet,  lib.  24,  tit.  3,  n.  9>  Soluto  Matrim. 

(/)  Voet,  ib.  n.  11.    Groenewegen,  ad  d.  1.  unic.  §  7,  C.  de  rei  uxor.  act. 
Pereziufl,  t.  C.  de  rei  uxor.  act.  num.  ult.   P.  Voet,  ad  §  29>  Inst,  de  Action,  n.  2. 
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be  the  condition  of  the  latter ;  and  in  that  case  allowance 
is  made  for  the  expence  of  producing  that  crop,  (a) 

Aliment  supplied  by  the  wife's  parents,  stante  matri- 
monioy  or  moderate  presents  which  were  not  promised 
previous  to  the  marriage,  are  not  required  to  be 
restored,  (ft) 

The  husband  is  bound  only  to  restore  that  which  had 
been  delivered  or  paid  to  him,  unless  he  has,  for  the 
pui'pose  of  defeating  the  wife's  right,  entered  into  an 
agreement  with  the  person  who  had  promised  the  das 
not  to  demand  it.  In  the  latter  case  he  will  become 
responsible  for  its  amount,  (c) 

When  the  husband  has,  in  the  exercise  of  the  power 
vested  in  him  by  law,  made  sale  of  the  dotal  property, 
he  must  account  for  and  pay  the  price  at  which  it  was 
band  fide  sold,  (d) 

In  dividing,  between  the  survivor  and  the  heirs  of  the 
deceased,  the  Iticra  which  have  been  made,  stante  ma- 
trimaniaj  the  difference  between  that  which  has  actually 
been  contributed  in  dateniy  and  that  which  was  stipu- 
lated by  the  dotal  contract,  is  to  be  deducted  from  the 
share  of  that  person  on  whose  side  the  default  has  taken 
place,  (c) 

Expenses  which  are  necessary  {necessarice  impens€e\ 
and  which  have  not  only  made  the  property  more  pro- 
ductive for  the  time,  but  have  added  to  its  permanent 
value,  are  to  be  reimbursed  by  the  owner  of  that  pro- 

(a)  Voet,  lib.  24,  tit.  3,  n.  12,  Solut.  Matrim.  Groenewegen,  ad  d.  1.  7, 
ff.  h.  t.  Leeuwen,  Cens.  For.  part  1,  lib.  1,  c.  15,  n.  20.  A.  Wesel,  de 
Connub.  Societ.  tr.  2,  c.  2,  n.  1 57,  et  seq. 

(ff)  Sande,  becis.  Fris.  lib.  2,  tit.  5,  def.  4.  Groenewegen,  ad.  tit.  in  Dig. 
de  re  in  rem  verso,  1  20. 

(c)  Voet,  ib.  n.  10.  (rf)  lb.  n.  14. 

(e)  Voet,  ib.  n.  16,  et  lib.  23,  tit.  2,  n.  80.  Neostad.  Curiae  snpr.  Deci&; 
120,  et  de  Pactis  Dotal.  Obs.  11.  Grotius,  Manud.  ad  Jurisp.  Holl.  lib.  2, 
c.  12,  n.  13.  Leeuwen,  Gene.  For.  part  1,  lib.  1,  c.  15,  n.  ult.  in  fine. 
Groenewegen,  ad  Anth.  sed  quae  C.  de  Pact.  Convent.  A.  Weael,  de  Con. 
Soc.  tr.  2,  c.  1,  n.  41,  et  seq.  et  n.  63,  et  seq.  Resp.  Jur.'HoU.  part  2, 
cons.  100. 
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perty  when  there  does  not  exist  the  general  wmmunw 
bonorum.  Thus,  if  the  husband  had  erected  an  em- 
bankment against  a  river  to  prevent  part  of  the  wife's 
land  from  being  carried  away,  the  expense  of  the  work 
is  to  be  estimated,  not  according  to  its  state  when  the 
marriage  was  dissolved,  but  with  reference  to  the  ad- 
vantage the  estate  derived  from  it  at  the  time  it  was 
erected,  (a) 

After  the  creditors,  whose  debts  accrued  stante  matri- 
manioj  have  been  satisfied,  the  husband  is  entitled,  when 
there  is  a  communio  qtUBstuunij  to  recover  or  deduct 
expenses  which  are  utiles y  so  far  as  the  subject  on  which 
they  have  been  incurred  is,  at  the  time  of  the  dissolu- 
tion of  the  marriage,  improved  by  them,  (b) 

The  dotal  property  cannot  be  demanded  from  the 
husband  until  the  dissolution  of  the  marriage.  But  if 
bis  affairs  afford  a  prospect  of  his  impending  insolvency, 
the  court  will  entertain  an  application  on  the  wife's 
behalf,  that  it  should  be  delivered  to  her.  She,  how- 
ever, only  receives  it  in  order  to  secure  it,  and  make  it 
contribute  towards  defraying  the  expenses  of  the  family. 
She  has  no  right  to  alienate  it.  (c) 

On  the  dissolution  of  the  marriage,  the  husband  or 
his  heirs,  and  the  persons  who  had  become  sureties  for 
its  restitution,  may  be  sued  for  the  recovery  of  it.  (rf) 

The  husband  is  exonerated  from  making  restitution, 
when  the  dotal  property  has  perished,  and  when  its  loss 
cannot  be  attributed  to  any  fraud  on  his  part,  or  to  such 
negligence  as  he  was  not  accustomed  to  exhibit  in  his 
own  concerns,  (e) 

(a)  Voet,  lib.  25,  tit.  1,  n.  2.  Mevius,  ad  Jus  Lub.  part  2,  t.  2,  art.  12, 
n.  187.  A.  W^esel,  de  Damn!,  tr.  2,  c.  3,  n.  17,  18,  19.  Matb.  Parem.  3, 
lu  27,  in  med. 

(6)  Voet,  ib.  n.  3.  MatH.  Paraem.  2,  n.  32,  et  seq.  Someren,  de  Jure 
Nov.  c.  12,  n.  5.    A.  Wesel,  de  Quaest.  tr.  2,  c.  2,  n.  175,  178. 

(c)  Gayl.  lib.  2,  Ob8.83,  n.  11.    Voet,  lib.  24,  tit.  3,  n.  2. 

id)  Voet,  ib,  n.  18.  (c)  Ib.  n.  20. 
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The  right  of  the  wife  is  forfeited  by  divorce  on  ac- 
count of  her  adultery,  (a) 

In  restoring  the  property,  the  husband  may,  stante 
matrimonioy  have  contracted  engagements,  in  respect  of 
which  he  is  entitled  to  indemnity ;  as  when  he  has 
granted  a  lease  for  a  term  which  has  continued  beyond 
the  marriage,  or  given  security,  de  damno  infecto,  to  a 
neighbour  in  respect  of  the  state  of  a  house,  part  of  the 
dotal  property.  (5) 

The  widow  has  her  remedy  to  obtain  restitution  of 
her  property,  not  only  by  action,  but  by  remaining  in 
domo  mortuaridy  and  retaining  possession  of  her  hus- 
band's feudal  as  well  as  allodial  property,  (c)  If  she 
has  been  induced  to  relinquish  the  possession  by  the 
representations  and  promises  of  the  husband's  heirs, 
that  her  property  should  be  speedily  delivered  to  her, 
she  may  regain  the  possession  if  they  fail  to  deliver  it.(d) 

The  contracts  by  which  the  property  contributed  by 
or  on  behalf  of  the  husband  and  wife  respectively,  are 
granted  in  dotenij  and  constituted  dotal  property  (bona 
dotalia)j  and  by  which  also  they  prescribe  their  rights 
and  interests  in  it,  or  derogate  from  the  ordinary  pro- 
visions of  the  law,  are  called  pacta  dotalia. 

It  is  essential  to  their  validity  that  they  should  be 
made  before  the  marriage  is  celebrated,  and  when  they 
have  been  made,  it  is  not  in  the  power  of  the  parties, 
after  the  marriage,  to  revoke  or  alter  them. 

They  are  passed  before  a  sworn  clerk  and  witnesses, 
and  lodged  in  the  offices  of  the  secretaries  in  British 
Guiana,  the  Cape,  and  Ceylon. 

Although  they  may  refer  to  some  other  writing  al- 

(a)  Voet,  lib.  24,  tit.  3,  n.  19-  (b)  Voet,  ib.  n.  22. 

(c)  Voet,  ib.  n.  9.  Carpz.  Def.  For.  part  2,  cons.  25,  def.  8,  9,  10. 
Berlich.  Concl.  Pract.  part  2,  concl.  32.  Mynaing.  Cent.  6,  Obs.  45,  n.  ult. 
Someren,  de  Jure  Nov.  c.  7,  n.  6,  7>  P>  Voet.  ad  §  3,  Instit.  de  Donation, 
n.  6,  &  ad  §  29»  Instit.  de  Action,  n.  2.  Leeuwen,  Cens.  For.  part  1 ,  lib.  4, 
c.  37,  n.  3,  4.  (rf)  Ib. 
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ready  in  existence,  on  some  of  the  subjects  contained  in 
them,  yet,  not  only  must  such  writing  be  in  existence, 
but  it  must  Correspond  with  the  description  of  it  in  the 
dotale  pactum,  (a) 

They  may  be  entered  into  by  the  parents,  cognati,  or 
tutors  of  the  parties  about  to  marry,  if  they  are  acquiesced 
in  by  the  latter.  But  if  either  of  them  was  wholly  ig- 
norant of  the  ante-nuptial  contract  which  had  been 
made  for  them  by  others,  and  had  never  subsequently 
ratified  it,  there  is  no  pretence  for  treating  it  as  valid, 
and  it  would  not  exclude  the  communio  bonorum.  (b) 

The  pactum  dotale  may  contain  all  such  provisions  as 
are  not  contrary  to  natural  reason  and  honesty,  or  are 
not  expressly  prohibited  by  any  law.  Instead  of  con- 
forming to  the  law  of  the  place  in  which  the  contract  is 
made,  they  may  elect  that  their  property,  and  their 
rights  in  relation  to  it,  shall  be  regulated  by  the  law 
of  some  other  country,  unless  indeed,  there  be  in  the 
place  of  the  husband's  domicile,  or  in  that  of  the  situs 
of  the  real  property,  some  law  which  prohibits  such  an 
election,  (c) 

Some  of  the  provisions  which  are  deemed  illegal  have 
been  stated  in  a  preceding  chapter.  To  those  may  be 
added  any  which  grant  to  either  party  permission  to 
do  that,  which  the  law  prohibits.  Of  this  description 
are  such  as  would  enable  them  to  make  gifts  to  each 
other.  They  are  also  illegal,  if  they  prohibit  that  which 
the  law  permits,  as  are  those  by  which  the  married 
parties  are  restrained  from  making  testamentary  dis- 
positions in  favour  of  each  other,  (d) 

A  provision,  depriving  the  husband  of  a  right  which 

(a)  Resp.  Jur.  HolL  p.  3,  Cons.  303.    Voet,  lib.  23,  tit.  4,  n.  9. 

(6)  Reap.  Jur.  HoD.  p.  4»  Cons.  164,  165.  (c)  Voet,  ib.  n.  19. 

{d)  Voet,  ib.  n.  30.  Arg.  1.  quidam  fundum,  21,  in  fine,  ff.  h.  t.  et  1. 
qnod  sponse,  4,  C.  de  Donat.  Antenupt.  Wassenaar,  Pract.  Judic.  c.  11, 
n.  73.  Rodenburg,  de  Jure  Conj.  in  TV.  Pnelim.  de  Stat,  divers,  tit.  3, 
par.  1,  c.  4,  n.  5,  6, 7.  A.  Wesel,  tr.  9,  c.  1,  n.  112,  et  ad  Novell.  Const. 
Ultraject.  art.  7>  n.  5. 

VOL.  I.  Y 
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the  law  may  have  given  him,  of  alienating  his  wife's 
dotal  property,  is  valid.  Its  object  being  not  so  much 
to  abridge  the  marital  authority,  as  to  afford  adequate 
security  to  her  property,  (a) 

It  is  also  competent  for  the  parties  to  stipulate  that 
the  one  shall  receive  a  greater  share  of  the  bicrum  than 
the  other,  or  that  one  shall  receive  the  whole  of  it.  (b) 

It  is  competent  for  the  parties  to  adopt,  by  their  own 
ante-nuptial  contract,  the  communio  bonorum,  or  com- 
munio  qucBstuum^  although  neither  of  these  provisions 
should  be  established  by  the  law  of  the  country  in  which 
they  are  domiciled,  or  to  exclude  both  or  either  of  those 
provisions,  although  they  are  established  by  that  law.  (c) 

They  may  reject  that  which  prevails  in  the  country 
of  their  domicile,  and  select  that  which  is  adopted  in 
some  other  country,  {d) 

They  may  restrict  it,  in  respect  of  the  property 
which  it  shall  comprise.  It  may  be  confined  to  move- 
able property,  or  to  immoveable  property  situated  in  a 
certain  place.  It  may  be  stipulated,  that  it  shall  begin 
to  take  effect  only  at  a  certain  time,  or  on  a  certain 
contingency,  as  the  birth  of  children,  &;c.  (e) 

The  most  important  provisions  in  dotal  contracts  are, 


(a)  Voet,  lib.  23,  tit  4,  n.  21.  Arg.  1.  hftc  leg.  8,  C.  de  Pactii  Con. 
Coren,  Cons.  7.  Neostad.  de  Pact  Dot  Obs.  21,  et  in  not  Giodiu,  Manud. 
ad  Juris.  HoU.  lib.  1,  c.  6,  n.  39.  Groenewegen,  ad  Princ.  Instit  qiiib.  alien, 
licet  vel  non,  n.  6>  et  ad  1.  30,  c.  de  Jur.  Dot  n.  6. 

(ft)  Voct,  ib.  n.  22. 

(c)  Voet,  lib.  23,  tit.  4,  de  Pact.  Dot.  n.  27.  L.  Goris,  Adv.  tr.  1«  c  6»  n.  7. 
Reap.  Jur.  Holl.  part  2,  cons.  258.    A.  Wesel,  de  Con.  Soc.  tr.  2,  c.  I,  n.  104. 

id)  Voet,  ib.  n.  27.  L.  Goris,  Adv.  tr.  1,  c.  6,  n.  7-  A.  V^Tesel,  de  Con. 
Soc.  tr.  2,  c.  1,  n.  104. 

(e)  Voet,  ib.  n.  27»  28.  Matb.  Paisem.  Belg.  Juris,  p.  2>  n.  67,  in  fine.  Resp. 
Jur.  HoU.  part  3,  vol.  1,  Cons.  22 ;  etpart  4,  Cons.  73 ;  et  part  1,  Cons.  124 ;  et 
part  4,  Cons.  362 ;  et  part  3,  vol.  1,  Cons.  178  ;  et  part  3,  vol.  2,  Cons.  46, 
47, 48, 49.  Coren,  Obs.  25  et  40.  Math.  Parent.  2,  n.  Gi^  inmed.  Wesel, 
de  Con.  Soc.  tr.  2,  c.l,  n.87)92;  etc.  5,  n.ll,  12;  et  c.2,n.225.  Arg.  L  inter 
socer.  26,  $  cun)  inter,  2,  ff.  h.  t.  Leeuwen,  Cens.  For.  part  1, lib.  1,  c.  1 2,  n.  10 
Grotius,  Manud.  ad  Jur.  Holl.  lib.  2,  c.  12,  n.  8,  9. 10.  Neostad.  de  Pact 
Antenupt.  Obs.  4,  et  in  notis.    Someren,  de  Jure  Nov.  c.  3,  n.  8. 
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those  which  secure  the  wife's  property  against  an  abuse 
of  the  marital  power,  and  relieve  her  from  some  part  of 
her  liability  for  his  debts. 

It  may  be  agreed  that  the  property  shall  return  ad 
latfis  unde  processeruntj  and  the  community  be  that  of 
damnum  and  lucrum  only.  This  agreement  will  not  pro- 
tect the  wife's  property  from  being  taken  in  execution  for 
debts  contracted  by  the  husband  before  the  marriage. 
That  protection  is  only  obtained  by  means  of  an  express 
stipulation,  either  that  he  should  not  be  at  liberty  to 
alienate  her  property,  or  that  it  should  not  be  proceeded 
against  for  debts  contracted  before  the  marriage,  (a) 

A  contract  containing  such  a  stipulation,  in  order  to  be 
effectual  s^inst  creditors,  was  required  to  be  registered 
apud  acta  by  a  regulation  of  the  states  of  Holland.  (&) 

By  the  provision  *^  Ut  mulier  dotem  salvam  habeat, 
nee  lucri  aut  damni  stante  matrimonio  evenientis 
particeps  sit,"(c)  the  wife  is  contented  with  her 
dotal  property,  and  in  order  to  secure  it,  she  is  not  to 
be  bound  by  any  contracts  of  the  husband,  made  stante 
matrmoniOf  nor  is  she  to  participate  in  any  of  the  losses 
or  gains  which  may  take  place.  She  acquires,  by  force  of 
this  provision,  a  tacit  hypothec  on  the  husband's  pro- 
perty, for  the  restitution  of  her  dotal  property,  and  will 
be  preferred  to  the  other  creditors  of  the  husband,  by 
legal  or  conventional  mortgage  acquired  stante  matri- 
memo,  (d) 

It  will  not,  however,  prevent  her  from  being  liable, 
solute  matrimoniOj  to  such  creditors  qui  crediderint  in 

(a)  Voet,  de  Pact.  Dot.  lib.  23,  tit.  4,  n.  50.  Wesel,  de  Con.  Soc.  tr.  2, 
c.  3,  n.  6,  and  c.  3,  n,  191, 198, 199'  Resp.  Jur.  Holl.  part  4,  Cons.  205, 
206,  et  part  5,  Cons.  123.    Neostad.  de  Pact.  Antenupt.  Obs.  19. 

(b)  July  1624,  art.  4,  vol.  1,  PI.  HoU.  p.  377. 

(c)  Voet,  de  Pact.  Dot.  lib.  22,  tit.  4,  n.  52. 

id)  Voet,  lib.  23,  tit.  4,  de  Pact.  Dot.  n.  52  Neostad.  de  Pact.  Antenupt. 
Obs.  9.  Groenewegen,  ad  1.  30,  C.  de  Jur.  Dot.  Resp.  Jur.  Holl.  part  2, 
Cons.  79 ;  et  part  4,  Cons.  266,  qu.  1.  Leeuwen,  Cens.  For.  par.  1,  lib.  1,  c.  12, 
n.  3.  Wesel,  de  Con.  Soc.  tr.  2,  c.  1,  n.  94.  Edict.  Caroli  V.  4  Oct.  1540,  art.  6. 

y2 
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famUuB  sustentationem  for  one  moiety  of  their  demands, 
although  she  will  be  entitled  to  resort  to  her  husband's 
estate  for  the  reimbursement  of  that  moiety,  (a) 

Another  provision  is,  ' '  Ut  mulier  electionem  habeat, 
utrum  dotem  salvam  habere  velit,  an  lucri  et  damni 
stante  matrimonio  evenientis  particeps  esse.'  \h)  If  she 
make  her  election  to  renounce  the  lucrum  et  damnum^ 
she  obtains  the  same  preference  in  respect  of  the 
other  creditors,  as  she  acquired  under  the  precedinj^ 
stipulation,  (c) 

This  right  of  election,  as  against  creditors,  is  personal 
to  the  wife,  and  cannot  be  exercised  by  collateral  heirs, 
although  it  seems  that  it  may  be  exercised  by  her  chil- 
dren. As  against  the  husband,  or  his  heirs,  even  colla- 
teral heirs  are  entitled  to  the  benefit  of  it.  {d) 

Married  women,  who,  by  the  preceding  provision, 
had  secured  a  priority  over  the  creditors  for  their  dotal 
property,  were  not  prevented  from  becoming  sureties 
for  their  husbands,  and  thus  personally  contracting  debts 
stante  matrimonio. 

It  became,  therefore,  a  regulation  of  the  states  of 
Holland,  that  no  person  could  be  himself  a  collector,  or 
a  surety  for  the  collection  of  the  public  revenue,  whose 
wife's  do8  was  secured  by  such  a  provision,  unless  she 
renounced  the  benefit  of  it  in  favour  of  the  Fisc.  (e) 

The  parties  may  also  stipulate  ^ '  Ut  mulier  omni  casu 
dotem  salvam  habeat,  ac  insuper  dimidiam  lucri  partem, 

(a)  Voet,  lib.  23,  tit.  4,  de  Pact.  Dot.  n.  52.  Groenewegen,  ad  tit.  1,  C. 
ne  Uxor  Pro  Marito,  n.  4,  Append.  Deeiaionum,  p.  39*  in  med.  poat  Reap. 
Jar.  Holl.  part  3,  vol.  1 . 

(6)  Voet,  de  Pact.  Dot.  lib.  22,  tit.  4,  n.  63. 

(c)  lb,  lib.  23,  tit.  4,  n.  53.  Neoatad.  de  Pact.  Antenupt.  Oba.  9.  Hugo 
Grotiua,  inter  Reap.  Jur.  Holl.  part  3,  vol.  2,  Cona.  303,  p.  541.  Leeuwen, 
Oena.  For.  par.  1,  lib.  I,  o.  12,  n.  11. 

id)  Voet,  ib.  n.  54.  Carpz.  Def.  For.  part  3,  Conat.  20,  def.  41  et  42. 
Hugo  Grotius,  inter  Reap.  Jur.  Holl.  part  3,  vol.  2,  Cona.  303,  ni  ult. 
p.  543. 

(e)  PI.  Ord.  Holl.  16  March,  1679,  vol.  3,  R  Holl.  p.  799-  Voet,  lib. 
^,  tit.  4,  n.  56. 
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vel  ut  pneter  dotem  salvam  aliquid  amplius  lucretur." 
This  stipulation  does  not  give  the  wife,  or  her  heirs, 
any  preference  over  the  husband's  creditors,  but  the 
latter  must  be  first  satisfied  before  she  could  obtain  any 
benefit  from  it.  (a) 

Exclusively  of  the  interest  which  the  husband  and 
wife  take  in  the  property  of  each  other,  the  survivor  may 
become  entitled  to  a  certain  provision  called  doarium. 
In  some  countries  it  was  established  by  law ;  in  Holland 
it  existed  only  by  virtue  of  the  contract  of  the  parties.  It 
has  been  thus  described,  **  Donatio  queedam,  quam  pri- 
I  mum  moriens  conjux  in  alterum,  qui  superstes  futurus 

est,  confert,  die  mortis  suse  solutioni  assignata."(i) 

The  contract  by  which  it  is  promised  must  have  been  • 
made  previous  to,  and  in  contemplation  of  the  marriage. 

It  is  demandable  only  when  the  marriage  is  dissolved 
by  death,  and  not  by  divorce,  or  separation,  (c) 

If  a  particular  house  should  be  assigned  as  the  cbarium^ 

and  during  the  life- time  of  either  party  it  was  biunt 

I  down  by  accident,  and  another  house  rebuilt,  it  seems 

I  the  latter  could  not  be  claimed  by  the  party  entitled  to 

the  doarvum  without  repaying  the  expence  incurred  in 

rebuilding  it.  (d) 

The  survivor,  notwithstanding  any  specific  property 
may  have  been  assigned  as  the  doarium^  acquires  no  lien 
or  legal  mor^ge  on  the  property  of  the  deceased,  as  a 
security  for  it,  but  receives  it  after  all  the  creditors  of 
the  deceased  have  been  first  satisfied,  (e) 

I  (a)  Voet,  lib.  23,  tit.  4,  de  Pact.  Dot.  n.  57-    Neostad.  de  Pact.  Antenupt. 

Obe.  21,  in  notis.  Groenewegen,  ad  Grotius,  Manud.  Jur.  HoU.  lib.  2,  c.  12, 
n.  6.  Leeuwen,  Gens.  For.  par.  1,  lib.  1,  c.  12,  n.  11.  A.  Wesel*  de  Gon. 
Soc.  tr.  2,  c.  1,  n.  96 ;  et  c.  2,  n.  187.    Reap.  Jar.  HolL  part  4,  Gons.  266. . 

(ft)  Van  der  Keeseel,  lib.  2,  part  12,  §  16,  Th.  259.  Bynkersboek,  Q.  J. 
Pr.  lib.  2,  c.  7. 

(e)  Voety  lib.  24,  tit.  3,  Sol.  Matrim.  Dos  Quern,  n.  23.  A.  Wesel,  de  Fin. 
tr.  2,  c.  4,  n.  39, 40.  Resp.  Jur.  HoU.  part  2,  Gons.  272,  in  fin.  Someren, 
de  Jure  Nov.  c.  6,  n.  2  ;  et  c.  6,  §  1,  n.  6. 

(rf)  Voet,  ib.  n.  24.  («)  lb.  n.  25. 
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From  the  favour  shown  to  this  provision,  it  has  been 
decided,  that  when  the  doarium  had  consisted  of  a  certain 
annual  sum,  and  the  husband,  by  his  will,  had  given  to 
the  wife  an  annuity  of  a  greater  amount,  the  latter  was 
held  not  to  be  a  satisfaction  of  the  former,  and  that  she 
might  claim  both,  (a) 

The  husband  and  wife  may,  on  their  marris^e,  not 
only  prescribe  for  themselves  the  rights  which  they  shall 
respectively  enjoy  in  their  property,  but  also  regulate 
the  order  and  course  of  succession  to  which  it  shall  be 
subject.  Thus,  it  may  be  stipulated,  that  the  survivor 
shsdl  be  entitled  to  the  whole,  or  a  part  of  the  property 
of  the  deceased ;  that  the  property  should  revert  to  the 
side  from  whence  it  had  been  derived  ;  that  the  heirs  of 
the  deceased,  on  receiving  a  certain  part,  or  sum,  should 
have  no  further  claim  upon  the  estate  of  the  deceased  ; 
that  upon  the  death  of  the  survivor,  the  relations  of  the 
deceased  husband  and  wife  should  succeed  in  equal 
shares  to  the  whole  property ;  that  the  children  of  a 
former  marriage  shall  succeed,  and  those  of  the  second 
marriage  receive  a  certain  part,  in  full  of  their  claims ; 
that  certain  persons  shall  be  the  future  successors  to  the 
estate,  in  case  all  or  any  of  the  children  died  without 
issue  of  their  bodies.  These,  and  similar  agreements, 
although  they  provide  for  an  order  of  succession  dif- 
ferent from  that  established  by  law,  will  be  sustained,  if 
they  are  made  previously  to  the  marriage,  (b) 

As  the  contracts  containing  these  provisions  must 
have  been  made  before,  and  cannot  be  made  stante 
matrinumiOf  it  follows  that  the  husband  and  wife  cannot, 

(a)  Rodenbuig,  de  Gonjug.  Gratif.  Potest  tit.  2,  c.  4,  n.  6,  7.  A,Wtaei, 
tr.  2,  c.  6,  n.  19>  et  seq.    Voet>  lib.  24,  tit.  3,  n.  26. 

(b)  Voet,  lib.  23,  tit.  4,  n.  57.  A.  Sande,  Decis.  Fris.  lib.  2,  tit.  2,  def.  7. 
F.  Sande,  de  Feud.  Gelriae.  tr.  1,  tit.  2,  c.  3.  Groenewegen,  ad  1. 5,  C.  h.  t. 
de  Pact.  Convent.  Neostad.  de  Pact.  Antenupt.  Oba.  2,  in  notis.  Someren, 
de  Jure  Nov.  c.  3,  §  1,  n.'  3.  Grotius,  Manud.  ad  Jur.  HoU.  lib.  2,  c.  29.  Ro- 
denburg,  de  Jure  Conj.  in  ,Tract.  Pnelim.  de  Stat,  divers,  t.  3,  par.  prion, 
c.  2,  n.  I.    Reap.  Jur.  Holl.  part  3,  vol.  2,  Cons.  339,  p.  699. 
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in  any  respect,  alter  them  stante  matrimoniOf  by  any  act 
inter  vivos. 

The  incapacity  of  the  husband  and  wife  to  make  any 
contract  stante  matrimonioj  in  relation  to  their  property, 
is  not  founded  on  an  incompetency  incident  to  their 
status  to  contract  with  each  other.  No  such  incompe* 
tency  exists.  They  are  as  competent,  in  respect  of 
personal  capacity,  to  contract  with  each  other  as  any 
persons  between  whom  this  union  does  not  exist.  ^^  San^ 
nee  jure  Romanorum,  I.  7,  ^  6iff.de  danat.  inter  vir.  et 
uxor,  nee  nostro  extra  donationis  causam  ulla  contra- 
hendi prohibitio  est,  nee  potestatis  quoque  maritalis  ratio 
aut  natura  contrahentibus  apud  nos  impedimento  est ; 
cseterum  tamen  perrar6  evenire  potest,  ut  contractum 
celebrent  conjuges,  qui  non  aliquam  gratificationis 
qpeciem  in  se  continuerit."  (a) 

But  the  incapacity  results  in  consequence  of  their 
being  prohibited  from  making  any  gift  to  each  other 
stante  matrimanio. 

A  sale,  purchase,  exchange,  or  indeed  any  other  con- 
tract between  the  husband  and  wife,  if  it  originate  in  the 
design  of  conferring,  or  if  its  effect  be  to  confer,  on  the 
one  some  advantage  will,  on  this  account,  be  void,  (b) 

Upon  this  principle,  in  the  instances  of  sales  made  by 
the  husband  when  there  exists  the  communio  bonarumy 
the  law  does  not  permit  the  price  to  form  part  of  the  com- 
munity, but  leaves  the  wife  to  her  indemnity  out  of  the 
husband's  share,  after  the  termination  of  the  community. 

So,  the  one  cannot,  by  act  inter  vivos^  renounce  a 
moiety  of  the  qtuBsttis  of  the  community  in  favor  of 
the  other,  unless  it  be  confirmed  by  the  testament  of 
the  renoimcing  party,  (c) 

The  confession  of  the  deceased  cannot  be  used  by 

(a)  Rodenburg,  de  CoBJ.  Semet.  inter  Gratif.  Potest,  c.  4,  tit.  2,  n.  21. 
Voet,  deRitu  Nupt.  n.  63,  de  Donation,  inter  Virum,  &c.  lib.  24,  tit.  1,  n.  8. 

(b)  \oet,  lib.  24,  tit.  1,  n.  8.    Rodenburg,  de  Jure  Conj.  tit.  2,  c.  4,  n.  19. 

(c)  Voet,  ib.  n.  13.    Rodenburg,  ib.  n.  20. 
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the  survivor  against  the  heirs  of  the  former.  Thus,  the 
acknowledgment  of  the  wife  that  her  husband  had  paid 
out  of  his  own  money  the  price  of  an  estate,  which  he 
had  purchased  before  the  marriage,  was  not  admitted,  (a) 

It  may  be  stated  that  this  prohibition  extends  to  and 
vitiates  every  transaction,  whatever  be  its  form  and  cha- 
racter, if  it  appears  that  either  party  was  to  derive  any 
advantage  from  it.  (J) 

It  exists,  notwithstanding  there  may  be  no  commumo 
banorum  between  the  husband  and  wife,  or  there  has 
been  a  separation  thari  et  bonorum.  (c) 

This  prohibition  is  strictly  confined  to  gifts  inter  vivos. 
It  was  competent  for  the  one  to  make  a  disposition  in 
favour  of  the  other  by  testament,  (rf) 

The  law  of  Holland  applies  to  second  marriages  those 
penal  consequences  which  were  introduced  by  the  civil 
law.  They  are  intended,  not  to  prohibit,  and  still  less 
to  punish  such  marriages,  but  to  protect  the  children  of 
the  first  marriage,  (c) 

By  the  constitutions  of  the  emperors  Gratian,  Valen- 
tinianus,  and  Theodosius,  it  was  ordained,  if  the  husband 
or  wife  married  a  second  time,  whatever  gains  the  hus- 
band made  from  the  dos  of  his  former  wife,  or  which 
the  wife  made  from  the  donatio  propter  nuptias  of  the 
husband,  without  regard  to  the  source  from  which  the 
dos  or  donatio  was  derived,  and  by  whomsoever  it 
might  be  constituted,  and  whatever  the  one  acquired 
from  the  liberality  of  the  deceased,  should  be  secured  to 
the  children  of  the  first  marriage,   or  to  such  one  of 

(a)  Rodenburg,  de  Jure  Conj.  tit.  2,  c.  4,  n.  23. 

(b)  lb.  n.  8,  et  seq.  (c)  lb.  n.  12. 

(d)  Grotius,  Manud.  ad  Jur.  HoU.  lib.  3,  c.  2,  n.  13.  Neostad.  de  Pturt. 
Antenupt.  Obs.  4,  in  notis.  Vers,  et  licet  Mulier.  Groenewegen,  ad  L  1, 
C.  h.  t.  Van  Leeuwen,  Ccne.  For.  par.  1,  lib.  1,  c.  12,  n.  1,  et  par.  1,  lib.  4, 
c.  12,  n.  4.  Reap.  Jur.  Holl.  par.  1,  Cons.  121,  et  par.2»  Cons.  118  Voet, 
lib.  24,  tit.  1,  n.  17. 

(f)  Groenewegen,  ad  Cod.  lib.  5,  tit.  9,  de  Secund.  Nupt.  1.  3.  Voet, 
lib.  23,  tit.  2,  n.  lOQ,  110,  136.  Van  Leeuwen,  Cens.  For.  lib.  1,  c.  13,  de 
Nupt.  et  Matrim.  n.  28,  et  seq. 
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them  as  the  parent  might  select,  the  parent  retaining 
only  the  usufruct,  and  being  prohibited  from  alienating 
any  part  of  it  in  favour  of  the  children  of  the  second 
marriage,  or  of  strangers,  (a) 

The  Emperor  Justinian  deprived  the  parent  of  the 
right  of  selection,  and  required  that  all  the  children 
should  share  it  equally,  (b) 

The  same  emperor  extended  the  preceding  law  to  a 
second  marriage,  when  the  former  had  been  dissolved 
by  divorce,  as  well  as  by  death,  (c) 

A  tacit  hypothec  was  given  to  the  children  of  the 
former  marriage,  on  the  property  of  the  parent  who 
married  a  second  time,  {d) 

If  any  of .  the  children  of  the  former  marriage  had 
died  before  the. second  marrii^e,  leaving  children,  the 
latter  were  entitled  to  the  same  rights  as  their  parents, 
jure  representationis.  (e)  And  if  any  died  without  such 
issue,  his  heirs  would  succeed.  (/) 

By  the  constitution  of  Leo  and  Anthemius,  it  was 
ordained,  that  the  parent  should  not  give  to  the  husband 
or  wife  of  the  second  marriage,  either  by  way  of  dosj  or 
donatio  propter  nuptiasj .  or  by  any  other  title  make  a 
disposal  of,  more  than  the  least  portion  which  any  child 
of  the  former  marriage  has  received  by  bequest  or  gift ; 
all  that  was  given  or  bequeathed  beyond. this,  was  taken 
and  added  to  the  shares  of  the  children  hy  the  first 
marriage.  '^'Hac  edictali  lege  in  perpetuum  valitura 
sancimus,  si  ex  priore  matrimonio  procreatis  liberis  pater 
materve  ad  secunda,  vel  tertia,  aut  alterius  repetiti  ma-, 
trimonii  vota  migraverit :  non  sit  ei  licitum  novercss, 
vel  vitrico,  testamento,  vel  sine  scriptur&,  seu  codicillis, 
hereditatis  jure,   sive  legati,  sive  fideicommissi  titulo 


(a)  Cod.  lib.  5>  tit  9, 1.  3. 

(jb)  Novell  2,  c.  1,  2,  et  Novell  22,  c.  25. 

(e)  Cod.  ad  hunc  tit.  I.  9,  et  Novell  22,  c.  30. 

(d)  Cod.  ib.  1.  6,  i  2.  et  1.  8,  §  4. 

(e)  Cod.  ib.  1.  8.  (/)  lb. 
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plus  relinquere,  nee  dotis,  aut  ante  nuptias  donationis 
nomine,  sen  mortis  causa  habita  donatione,  conferre, 
nee  inter  vivos  conscribendis  donationibus,  (quas  etsi 
constante  matrimonio  civili  jure  interdicts  sint,  morte 
tamen  donatoris  ex  certis  causis  confirmari  sclent,)  qukm 
fiUo,  vel  filiee,  si  anus,  vel  una  extiterit. 

*^  QuM  si  plures  liberi  fuerint :  singulis  sequas  partes 
habentibus  minimi  plus  qukm  ad  unumquemque  eorum 
pervenerit  ad  eorum  liceat  vitricum  novercamve  trans- 
ferri.  Sin  autem  non  sequis  portionibus  ad  eosdem 
liberos  memorate  transierint  facultates :  tunc  quoque 
non  liceat  plus  eorum  novercse,  vel  vitrico,  testamento 
relinquere,  vel  donare,  sen  dotis,  vel  ante  nuptias  dona- 
tionis titulo  conferre,  quam  filius,  vel  filia  habet,  cui 
minor  portio  ultimi  vol^untate  dereUcta,  vdi  data  fiierit^ 
aut  donata:  ita  tamen,  ut  quarta  pars  qusd  eisdem 
liberis  debetur  ex  legibus  nullo  modo  minuatur,  nisi  ex 

his  causis  quae  de  inofficioso  excludunt  querelam 

Sin  ver6  plus  qukm  statutum  est,  (aUquid)  novercse,  vel 
vitrico  relictum,  vel  donatum,  aut  datum  fiierit,  id  quod 
.  plus  relictum,  vel  donatum,  aut  datum  fuerit,  tanquam 
non  scriptum,  neque  derelictum,  vel  donatum,  aut 
datum  sit,  ad  personas  defend  liberorum,  et  inter  eas 
dividi  jubemus:  omni  circumscriptione,  si  qua  per 
interpositam  personam,  vel  alio,  quocumque  modo,  fuerit 
excogitata^  cessante."  (a) 

As  the  object  of  this  provision  is  the  protection  of  the 
ehildren,  it  is  coosidered  that  the  deceased  cannot 
deprive  them  of  its  benefit  by  expressly  authorising  the 
survivor  to  marry  again,  or  even  naming  the  person 
with  whom  such  second  marriage  should  take  place. 
A  contrary  opinion  has,  however,  been  maintained  by 
some  jurists,  (b) 

It  has  been  also  insisted  that  the  children  may  also 

(a)  Cod.  lib.  5,  tit.  9, 1.  6. 

(6)  Christ,  vol.  3,  DfBcis.  131,  n.  11.     Gayl.  lib.  2,  Oht,  98,  n.  22.     Gro- 
enewegen,  ad  Cod.  lib.  5,  tit.  9, 1.  3.    Voet,  lib.  23,  tit  2,  n.  138. 
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be  deprived  of  it,  if,  by  themselves  or  their  guardians , 
they  expressly,  or  even  tacitly,  consented  to  the  second 
marriage ;  but  that  opinion  also  has  been  contro- 
verted, (a) 

When  the  penal  consequences  have  once  attached 
under  the  law  kdc  edictali^  by  an  excess  in  the  gift  or 
bequest,  the  right  acquired  by  the  children  of  the  first 
marriage  cannot  be  defeated  by  the  husband  and  wife 
revoking  the  gift,  or  by  the  survivor  renouncing  it, 
or  by  the  insolvency  of  the  donor,  and  the  consequent 
inability  of  the  children  of  the  second  marriage  to  re- 
cdve  payment  of  it.  (&) 

The  surviving  parent,  being  about  to  enter  upon  a 
second  marriage,  is  required  by  law  to  furnish  to  Idie 
children  by  the  first  marriage,  as  a  preliminary  step,  an 
inventory  of  their  rights  in  the  property  of  the  deceased 
parent.  For  this  purpose,  the  surviving  parent,  with 
the  next  of  kin  to  the  children,  as  guardians  thereto 
chosen,  makes  an  act  whereby  the  amount  of  this  pro- 
perty is  ascertained  and  declared.  This  is  called 
vertiglmgy  or  venveeging. 

In  this  case  the  duty  of  the  guardian  is  limited  to 
the  examination  of  this  inventory  ;  and  for  this  purpose,^ 
he  is  bound  to  make  a  strict  enquiry  into  the  property 
in  order  to  prevent  the  children  being  prejudiced  by  the 
valuation  or  statement ;  but  when  this  is  done,  and  the 
formal  act  completed,  his  duty  in  this  respect  ceases, 
for  he  has  nothing  to  do  with  the  order  or  disposition  of 
the  property  itself,  (c) 

(a)  Voet,  lib.  23»  tit.  2,  n.  138.  Gayl.  lib.  2,  Obs  98,  n.  10, 23.  Facbi- 
neos,  ControY.  lib.  3>  c.  66.  Zoesiufl,  ad  Pand.  b.  t.  de  Ritu  Nupt.  n.  32, 
33.  Groenewegen>  ad  1.  3,  c.  de  Second.  Nupt.  n.  6,  et  seq.  Someren,  de 
Jure  NoF.  c.  11,  §  2,  n.  6.  A.  Wesel,  ad  Nov.  Coiu.  Ultoject.  art  11, 
n.  92,  etaeq.  ad  n.  108.  (6)  Voet,  ib.  n.  113. 

(c)  Van  der  Keeael,  Thes.  Select  Tbea.  142,  143, 144. 
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SECTION  III. 

EFFECT  OF  MARRIAGE  ON  THE  PROPERTY  OF  THE  HUSBAND 
AND  WIFE,  IN  LOWER  CANADA  AND  ST.  LUCIA  UNDER 
THE  COUTUME  OF  PARIS,  AND  IN  THE  MAURITIUS 
UNDER    THE    CODE    CIVIL. 

La  eommunaut^  des  biens  under  the  etmhune  of  Paris. — Le  rigime  de  la  com-' 
numaut^  under  the  Code  Civil. — ^When  it  commenced. — Of  what  it  con- 
sisted.— En  actif,  or  the  property  which  was  subject  to  it. — Enpautf^  or 
the  debts,  &c.,  with  which  it  was  chargeable. — ^The  rights  of  the  husband 
and  wife  in  respect  of  the  administration  or  alienation  of  the  property, 
either  in  community,  or  which  belonged  to  the  wife,  and  was  excluded 
from  it. — ^The  dissolution  of  the  community. — The  rights  of  acceptance 
or  renunciation. — ^The  continuance  of  the  community. — Of  the  liquidation 
and  division  of  the  property. — ^The  rights  and  liabilities  thereon  of  the 
conjoints  and  their  heirs. — Dcmaire, — Le  r4gime  dotal  under  the  Code 
Civil. — Donations  between  husband  and  wife. — Second  marriages. — 
CommwMmti  conveniionette.  —  Comoentums  mairimomaU. 

A  COMMUNITY  of  property,  une  communauti  des  biauj 
between  the  husband  and  wife,  formed  a  part  of  the 
customary  law  of  France.  It  had  prevailed  there  from 
so  remote  a  period,  that  it  is  doubtful  when  it  was  first 
introduced,  and  from  what  source  it  was  derived.  Ac- 
cording to  some  of  the  coutumes  it  was  the  necessary 
legal  effect  of  the  marriage,  when  there  had  been  no 
ante-nuptial  contract  excluding  it.  According  to  others, 
it  did  not  take  place,  unless  the  parties  themselves 
adopted  it  by  their  ante-nuptial  contract.  In  the  cau- 
tume  of  Normandy  it  was  not  only  declared  not  to  exist, 
but  it  was  not  permitted  to  be  introduced  into  a  nuptial 
contract. 

In  those  provinces  which  were  governed,  not  by  their 
own  coutumeSj  but  by  the  civil  law,  le  droit  Verity  it  had 
no  existence,  unless  by  the  contract  of  the  parties. 
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There  prevailed  an  important  distinction,  even  amongst 
those  cautumes  which  established  the  community*  Thus, 
according  to  the  cautwmes  of  Anjou,  Maine,  Chartres, 
and  Brittany,  the  community  would  not  take  place 
unless  the  husband  and  wife  sur\dved  its  celebration  a 
year  and  a  day.  If  either  died  before  that  period  had 
elapsed,  the  community  was  deemed  never  to  have  had 
existence.  But  if  they  survived  that  period,  the  com- 
munity had  relation  to  and  was  deemed  to  have  com- 
menced from  the  moment  of  the  celebration  of  the 
marriage. 

On  the  other  hand,  according  to  the  cautumes  of  Paris, 
Orleans,  Poitou,  Berry,  and  other  provinces,  the  com- 
munity commenced  from  the  moment  of  the  celebration 
of  the  marriage,  and  its  effect  was  not  defeated  by  the 
shortness  of  the  period  the  husband  and  wife  may  have 
survived  their  marriage. 

In  consequence  of  the  adoption  of  the  civil  law  by 
some  of  the  provinces  of  France,  whilst  others  were 
governed  by  their  own  particular  coutumesy  the  property, 
aad  the  rights  of  the  husband  and  wife  in  relation  to  it, 
were  regulated  by  two  different  systems  of  law,  one, 
k  rigime  de  ia  cammunautSy  and  the  other  le  regime 
dotal. 

The  Code  Civile  when  it  abolished  these  cautumes^  re- 
tained le  regime  de  la  communautS^  and  made  it  the  com- 
mon or  general  law  of  France.  It  would  have  been  its 
only  law,  if  those  provinces  which  followed  the  civil 
law  had  not  required  that  le  regime  dotal  should  also  be 
retained,  (a) 

The  Code,  in  the  rules  which  it  has  established,  has 
selected  for  Ze  regime  de  la  commufumlS  whatever  was 
most  valuable  in  the  coutumes^  and  for  le  rigime  dotal^ 
the  most  suitable  provisions  of  the  civil  law. 

Le  rigime  de  la  communautiy  as  it  is  established  by  the 

(a)  ToaUier,  Le  Droit  Civil,  liv.  3,  tit.  5,  du  Contrat  de  Mar.  &c.  n.  7- 
Code,  Art.  1391. 
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Code  Civil,  is  declared  to  be  the  common  or  nfiivei^sal 
law  (Je  droit  camman)  of  France.  It  prevails  in  every 
case  in  which  the  parties  have  not,  by  special  stipulation 
or  contract,  derogated  from  or  modified  it.  (a) 

The  Code  adopts,  as  a  fundamental  principle^  that 
the  law  does  not  regulate  the  conjugal  society  in  respect 
of  the  property  of  the  husband  and  wife,  except  when 
they  themselves  have  made  no  special  stipulation  re- 
specting  it.  It  leaves  them  therefore  at  liberty  to 
make  such  agreements  on  their  marriage  as  they  may 
deem  most  conducive  to  their  interests,  provided  they 
do  not  contravene  the  few  restrictions  to  which  it  has 
subjected  them,  (i) 

It  may  be  proper  here  to  mention,  as  one  of  those  re- 
strictions, that  the  married  parties  can  no  longer  stipu* 
late  in  general  terms  that  their  conjugal  society  shall  be 
regulated  by  one  of  the  customs,  laws,  or  local  ordi- 
nances, which  formerly  governed  the  different  parts  of 
the  French  territory,  and  which  the  Code  abrogates,  (e) 

It  permits  them,  however,  to  declare  in  general  terms, 
that  they  intend  to  be  married  either  9(ms  le  rigime  de  la 
communautij  or  sous  le  rigime  dotal,  (d) 

If  they  adopt  le  rigime  de  la  communautif  their  rights 
are  governed  by  the  rules  which  the  code  has  established 
for  that  rigime^  in  the  same  manner  as  if  they  had  made 
no  declaration,  (e)  If  they  married  sous  le  rigime  dotal^ 
they  became  subject  to  llie  regulations  adopted  by  the 
code  in  relation  to  the  latter  rigime. 

The  simple  stipulation  that  the  wife  settles  property 
upon  herself,  or  that  it  is  settled  upon  her  en  dot,  is  not 
sufficient  to  subject  such  property  to  le  rigime  dotal, 
if  the  marrii^e  contract  itself  does  not  contain  an  ex- 
press declaration  in  this  respect.  Neither  have  they 
placed  themselves  under  that  rigime  by  the  simple  de- 


(a)  Art.  1393.         9)  Art.  1387.         (e)  Art.  1390. 
(d)  Art.  1391.         (e)  Art.  1392. 
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claration  of  the  husband  and  wi£e  that  they  are  married 
without  commuTumU,  or  that  they  shall  be  separated  as 
to  their  property,  (a) 

As  the  coutume  of  Paris  was  originally  extended  to,  and 
is  still  in  force  in,  Lower  Canada  and  in  St.  Lucia,  (6) 
and  as  the  Code  Civil  prevails  in  the  colony  of  the 
Mauritius,  it  becomes  necessary  to  treat  of  the  commu* 
nity  and  of  the  rights  of  the  husband  and  wife,  as  they 
existed  under  both  the  coutume  and  the  Code  Civil. 

Jurists,  in  treating  of  the  community  under  the 
coutume^  as  well  as  under  the  Code,  have  distinguished 
between  that  which  is  regulated  solely  by  the  disposition 
of  the  law,  and  that  which  is  regulated  by  the  agree* 
ment  of  the  parties.  The  former  is  called  c(nnmufuiut4 
legale^  and  the  latter  commu7iaut4  canveniianelle.  It  has 
been  observed,  that  the  former  receives  its  appellation, 
not  because  the  cammunauti  is  necessarily  induced  by 
the  law  '^  vi  ipsius  consuetudinis  (legis)  immediate  et  per 
se,''  but  because  it  is  founded  on  a  tacit  or  presumed 
contract  of  the  parties,  who,  as  they  have  made  no  ex- 
press contract,  are  considered  to  have  chosen  that  which 
the  law  has  made  for  them,  (o) 

The  community,  whether  it  be  legal  or  conventional, 
cannot  exist  under  either  system  of  jurisprudence,  ex- 
cept between  those  who  are  capable  of  contracting  a 
valid  marriage.  It  may,  in  the  case  of  a  putative  mar- 
rifi^e,  exist  in  favour  of  the  party  who  is  in  good  &ith.  (d) 

The  camnnmaut^  legale^  as  well  as  conventianelle^ 
may  also  exist  between  strangers  domiciled  in  France, 
although  they  had  not  been  naturalized,  (e) 

Under  the  coutume  the  community  commenced  from 
the  moment  the  nuptial  blessing  was  bestowed.     *^  Corn- 


ea) Art.  1392. 

(fO  Droit  du  Consul,  &c  Mai  1664,  art  33.    Arr^  No.  12,  Nor.  6. 1681. 
(e)  Dumonlm.     Pothier,  Traill  de  la  Communaut^,  art.  prslim.  n.  10. 
Toullier,  liv.  3,  tit.  5,  c.  2,  n.  87.  (d)  Pothier,  ib.    Toollier,  ib.  n.  89. 

(e)  Pothier,  ib.  part  1,  c.  2,  n.  21.    TouUier,  ib.  n.  91. 
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mence  la  communaute  du  jour  des  ^pousaillea  et  bene- 
diction nuptiale . "  (a) 

If  it  were  conventionelle^  it  also  commenced  from  the 
same  period.  A  stipulation,  however,  postponing  its  com- 
mencement, would  not,  under  the  cautumef  be  void.  By 
the  Code  Civil,  which,  in  the  celebration  of  marriage, 
treats  it  as  a  civil  contract,  the  community,  whether  legale 
or  c(mt76n<i(me/26,  commences  from  the  day  of  the  marriage, 
contracted  before  the  civil  officer,  and  the  parties  are 
not  permitted  to  stipulate  that  it  shall  commence  at 
any  other  period,  (a) 

In  order  to  ascertain  the  effect  of  the  community 
under  the  coutume  or  Code  on  the  property  of  the 
husband  and  wife,  their  liability  for  the  debts  of  each 
other,  and  their  respective  rights  to  administer  and  dis- 
pose of  the  property  which  is  either  subject  to  the  com- 
munity or  excluded  from  it,  the  course  of  enquiry 
about  to  be  pursued  will  be  similar  to  that  which  was 
adopted  in  the  preceding  section,  in  treating  of  the  cam- 
munio  bonorum  of  Holland,  (ft) 

In  the  language  of  jurists,  as  well  as  in  the  Code  Civil, 
the  subjects  of  the  community  compose  it  actively  and 
passively.  The  property  which  forms  a  part  of,  and 
augments  and  enriches  it,  is  said  to  be  rax^tif  de  la 
communaute ;  the  debts  and  charges  which  are  also  the 
subjects  of  it,  but  diminish  it,  are  said  to  compose  U 
passif  of  the  community. 

I.  That  which  composes  it  en  actifj  or,  in  other  words, 
the  property  of  which  it  is  composed,  is  the  first  subject 
of  enquiry. 

The  coutume  of  Paris  has,  in  the  following  explicit 
terms,  declared  what  property  should  be  comprised  in 
it : — **  Homme  et  femme  conjoints  ensemble  par  mar- 
riage, sont  communs  en  biens  meubles  et  conquets 
immeubles,  faits  durant  et  constant  le  dit  mariage."  (c) 

(a)  Cout.  de  Pmis,  art.  230.    Code,  art.  1339. 
(h)  Supra»  p.  980.  (e)  Art.  390. 
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It  includes  all  the  moveable  or  personal  property,  of 
every  description,  corporeal  and  incorporeal,  which  be- 
longed either  to  the  husband  or  wife,  before  or  at  the 
time  of  their  marriage,  or  to  which  either  of  them  might 
become  entitled  at  any  time  afterwards  during  the 
continuance  of  the  community,  whether  it  belonged  to, 
or  was  acquired  by  them  by  succession,  direct,  col- 
lateral, or  otherwise,  or  in  whatever  other  manner  it 
may  have  been  acquired,  (a) 

It  also  includes  all  such  immoveable  or  real  property  as 
either  of  them  may  have  acquired  during  the  marriage, 
if,  in  the  language  of  the  French  law,  it  consists  of  biens 
conqtUts.  There  is  not  admitted  into  it  any  immoveable 
or  real  property,  which  belonged  to  either  of  them  at 
the  time  of  the  marriage,  or  which  either  of  them  ac- 
quired during  the  marriage  by  such  a  title  as  to  be 
deemed,  in  the  law  of  succession,  hiens  prapres.  (a) 

The  Code  Civil  adopts  the  preceding  article  of  the 
cautuTne  in  its  fullest  extent.  ^^  La  communaute  se 
compose  activement,  P,  de  tout  le  mobilier  que  les 
^poux  poBsedaient  au  jour  de  la  celebration  du 
manage,  ensemble  de  tout  le  mobilier  qui  leur  ^choit 
pendant  le  manage  k  titre  de  succession  ou  meme 
de  donation,  si  le  donateur  n'a  exprime  le  contraire ; 
•2^,  de  tous  les  fruits,  revenus,  interets,  et  arrerages,  de 
quelque  nature  qu'ils  soient,  echus  ou  per^us  pendant 
le  mariage,  et  provenant  des  biens  qui  appartenaient  aux 
epoux  lors  de  sa  celebration,  ou  de  ceux  qui  leur  sont 
^chus  pendant  le  mariage,  a  quelque  titre  que  ce  soit ; 
3^  de  tous  les  immeubles  qui  sont  acquis  pendant  le 
mariage."  (b) 

The  biens  meublesj  or  personal  property  which  com- 
pose the  community,  are  corporeal  (les  ^tres  physiques) 
qtuB  tangi  possuntf  and  incorporeal  (des  €tres  moraux) 
qtUB  injure  cansistunt. 

Biens  meuhles  corporels  are  those  qum  loco  maveri 

(«)  1  Dupletfl.  361,  362.  <&)  Art.  1401. 

VOL.  I.  Z 
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pos$unt ;  or,  in  the  language  of  the  Code,  '^  qui  peuvent 
86  transporter  d'un  lieu  k  un  autre,  soit  qu'ils  se  meuvent 
par  eux-m^es,  comme  les  animaux ;  soit  qu'ils  ne 
puiasent  changer  de  place  que  par  Teffet  d'une  force 
^trang^re,  comme  les  choses  inanimees/'  (a)  Those 
things  which  would  correspond  with  this  definition,  and 
if  considered  per  se^  are  moveable,  become  immoveable 
on  account  of  their  destination ;  whilst,  on  the  other  hand, 
things  which  so  long  as  they  are  attached  to,  and  form 
part  of  immoveable  property  are  immoveable,  will,  when 
separated  from  it,  become  moveable.  Again,  although 
they  may  be  detached  from  the  immoveable  property,  yet 
if  they  are  preserved  for  the  purpose  of  being  again 
placed  there,  they  will  retain  their  quality  of  immoveable. 
Neither  the  bulk  nor  value  of  the  thing,  but  its  connec- 
tion with,  and  its  being  part  of,  or  its  permanent  sepa- 
ration from,  immoveable  property,  form  the  criterion 
for  classing  it  under  the  one  species  or  the  other,  (b) 

In  the  colonies  of  France,  slaves  not  attached  to  the 
soil,  are  regarded  as  moveable  or  personal  property. 
The  Declaration  of  March  1685  treats  those  slaves  who 
are  destined  principally  and  permanently  to  the  culti- 
vation  of  a  plantation,  as  part  of  the  plantation;  they 
are.  therefore,  not  personal  property,  and  do  not  form 
part  of  the  community,  unless  when  the  plantation 
itself  is  admitted  into  it  as  a  conquit.  (c) 

Trees  growing,  and  the  fruits  hanging  on  those  trees, 
or  any  other  crops  on  the  ground,  partake  of  the  quality 
of  the  land,  and  are  therefore  real  property.  But  young 
t^ees  transplanted  into  a  nursery  ground,  and  kept  there 
for  the  purpose  of  being  sold,  or  the  fruits  or  crops  which 
hiKve  been  gathered,  are  moveable  articles,  (d)  whilst 
those  articles  which  are  kept  on  the  farm  for  the  purpose 
of,  and  as  necessary  to  its  cultivation,  and  not  for  sale, 

(0)  Art.  .$23« 

(jb)  Pothier,  tVait^  de  la  Com.  n.  27,  et  seq.      Toullier,  liv.  3,  tit.  5,  c.  2, 
n.  94.  (p)  Pothier,  ib.  n.  30.  (d)  lb.  n.  34. 
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dre  real  property.  But  if  it  was  the  practice  of  the  owner 
to  sell  them  they  are  personal,  (a)  Animals,  however, 
on  the  farm,  although  employed  for  the  purposes  of  the 
farm,  were,  under  the  coutume^  deemed  personal  pro- 
perty. (6)  But  the  Code  Civil  (c)  declares  them  to  be 
real  property.  Other  animals  are  real  or  personal  with 
reference  to  the  place  in  which  they  are  kept. 

Articles  in  a  dwelling  house,  or  other  building,  and 
destined  to  remain  in  it  permanently,  or  which  cannot 
be  detached  from  it  without  difficulty,  or  without  which 
the  part  of  the  building  in  which  they  have  been 
placed  would  be  incomplete,  are  deemed  part  of  the 
building,  and  therefore  real  property,  if  they  have 
been  put  there  by  the  owner  of  the  house  ;  but  if  they 
were  put  there  by  a  tenant  for  life,  or  years,  there 
is  no  ground  for  presuming  that  they  were  intended 
to  remain  there  beyond  his  continuance  or  interest 
in  the  house.  They  are,  in  the  latter  case,  per- 
sonal, {d)  Articles  which  were  attached  to,  and  made 
part  of  the  house,  although  they  should  be  removed, 
will,  if  they  are  destined  to  be  replaced  there,  con- 
tinue to  be  part  of  it,  and  retain  their  quality  of  im- 
moveable ;  but  if  they  had  not  previously  formed  part 
of  the  building,  they  will  not,  on  account  of  their  desti- 
nation alone,  be  immoveables  attached  to  it.  The 
materials  of  a  house  which  had  fallen  down,  or  beeft 
burnt,  if  they  are  preserved  for  the  purpose  of  being 
used  in  rebuilding  it,  retain,  according  to  the  constitu- 
tion of  the  coutume,  the  quality  of  the  building,  and  ar^ 
therefore  immoveable  property ;  but  if  such  intention  had 
been  abandoned,  they  are  personal,  (rf)  According  to 
the  rule  adopted  by  the  Code,  the  materials  arising  from 
the  demolition  of  an  edifice,  and  those  collected  for  the 
construction  of  a  new  one,  are  moveable  until  th^^y  are 
employed  by  the  artificer  in  building,  (e) 

(a)  Pothier,  Traits  de  la  Com.  n.  40.  (b)  lb.  n.  41. 

(c)  Art.  524.  (rf)  Pothicr,  ib.  n.  4^,  el  acq.  (e)  Art.  532. 

I  z2 
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These  are  some  of  the  leading  distinctions  between 
moveable  and  immoveable  corporeal  property.  The 
exieimples  by  which  they  are  illustrated  will  be  found  in 
a  subsequent  part  of  this  work,  (a) 

The  quality  of  incorporeal  property,  as  personal  or 
real,  is  determined  by  the  quality  of  the  property  in,  or 
to  which,  a  right  exists,  or  which  is  demandable  or  re- 
ceivable by  virtue  of  the  contract  or  obligation,  or  which 
it  is  the  object  of  the  action  to  recover.  If  it  be  per- 
sonal, the  right,  contract,  obligation,  or  action  will  be 
personal.  If  it  be  real,  the  right,  &c.  will  also  be  real,  (c) 

When  the  debt  or  demand  is  a  sum  of  money,  or 
other  moveable  property,  it  is  moveable.  On  the  other 
hand,  the  demand,  if  it  be  of  an  inheritance,  or  some 
other  immoveable,  against  the  person  who  is  under  an 
obligation  to  give  it,  is  an  immoveable  or  real  right,  (c) 
**  Actio  ad  mobile  consequendum  est  mobilis,  ad  im- 
mobile consequendum  immobilis. "  In  this  sense  is  to  be 
understood  the  rule,  **  Qui  actionem  habetad  remrecu- 
perendam,  ipsam  rem  habere  videtur."  (6)  Thus,  the 
vendor's  demand  against  the  purchaser  of  an  estate  for 
the  purchase-money,  is  a  personal  right ;  that  of  the 
purchaser  against  the  vendor  for  the  delivery  of  an 
estate,  is  a  real  right. 

Rights  in  real  or  immoveable  property,  as  servitudes, 
rights  o{  retrait  lignagner y  &c.,  and  in  successions,  par-^ 
take  of  the  quality  and  are  deemed  part  of  the  property 
itself.  They  are  therefore  real  rights,  and  are  not 
admitted  into  the  community,  (c) 

The  right  of  a  tenant,  in  respect  of  the  estate  which 
he  had  taken  on  lease  before  the  marriage,  is  moveable, 
and  therefore  forms  part  of  the  community.  The  wife, 
or  her  heirs,  may,  on  accepting  the  community,  compel 
the  lessor  to  leave  them  in  the  enjoyment  of  it,  until 

(a)  Post,  vol.  2,  c.  I. 
(5)  Dig.  lib.  60,  tit.  de  Reg.  Juris,  L  15. 
-ip)  Pothier,  Tr.  de  la  Com.  n.  66,  et  seq. 
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tiie  expiration  of  the  term.  The  subject  of  the  demand 
is  not  the  estate,  but  its  rents  and  profits,  (a) 

An  action  may  have  for  its  object,  to  recover 
moveables  and  immoveables.  It  is  moveable  as  to  the 
one,  and  immoveable  as  to  the  other  part  of  the 
demand,  (b) 

When  the  creditor  is  entitled  to  demand  one  of  two 
things,  of  which  one  is  a  moveable  and  the  other  an 
immoveable,  and  the  debtor  has  the  option  of  selecting 
the  alternative,  the  quality  of  the  creditor's  right  is 
suspended  until  the  delivery  takes  place.  If  an  im- 
moveable be  delivered,  it  will  be  excluded  from  the 
community ;  if  on  the  contrary,  a  moveable  be  de^ 
livered,  it  will  form  part  of  the  community.  If  the 
creditor  has  a  right  only  to  one  thing,  but  the  debtor 
has  the  liberty  of  delivering  another  thing  in  its  place, 
the  quality  of  the  right  will  be  determined,  not  by  that 
of  the  thing  delivered  by  the  debtor,  but  by  that  of  the 
thing  due  to  the  creditor,  (c) 

A  debt,  notwithstanding  it  be  secured  by  a  mortgage 
on  immoveable  property,  is  personal ;  for,  although  the 
mortgage  gives  the  creditor,  jtis  in  re,  a  right  in  im- 
moveable property,  yet  it  is  only  accessary  to,  and 
therefore  follows  the  quality  of  the  principal  demand, 
which  is  personal,  according  to  the  rule,  accessorium  se- 
qaitur  prindpale.  (d) 

In  determining  whether  incorporeal  property  be  per- 
sonal or  real,  regard  is  had  to  the  quality  only  of  the 
debt,  not  to  the  cause  in  which  the  debt  originated.  A 
sum  of  money  which  was  due  to  one  of  the  conjoints  at 
the  time  of  their  marriage  will  be  part  of  the  com- 
munity, notwithstanding  it  was  the  price  of  real  pro- 

(a)  Pothier,  Traits  de  la  Com.  part  1,  c.  2,  n.  71.      Toullier,  liv.  3,  tit.  5» 
c.  3,  n.  105.  (b)  Pothier,  ib.  n  73.     TouUier,  ib.  n.  96. 

(c)  Pothier,  ib.  n.  74,  75.    TouUier,  ib.  n.  103. 

(d)  Pothier,  ib.  n.  76. 
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perty,  which  that  conjoint  had  dispoised  of  before  the 
marriage.  Lebrun  had  maintained  a  contrary  opinion, 
and  contended  that  the  debt  represented  in  some  mensure 
the  estate,  and  that  as  the  latter,  if  it  had  not  been  dis- 
posed of,  would  have  been  excluded  from  the  com- 
munity, so  also  ought  the  debt  to  be  excluded,  (a)  The 
correctness  of  his  opinion  has  been  controverted  by 
his  commentator,  as  well  as  by  Renusson,  (jb)  Pothier,  (c) 
and  TouUier,  (d)  and  their  authority  is  confirmed  by 
the  Arret  to  which  they  refer. 

Under  the  Coutwine^  les  rentes  fonder esy  that  is,  rents 
charged  on,  and  payable  out  of,  real  estate,  partake  of 
its  quality,  and  are,  therefore,  immoveable,  and  form 
no  part  of  the  community. 

Les  rentes  constitutes  d  prix  (f  argent j  are  perpetual 
annuities,  constituted  by  the  payment  of  a  certain  sum 
of  money,  and  redeemable  at  the  will  of  the  grantor,  on 
his  repayment  to  the  grantee  of  the  sum  which  he  had 
received ;  but  the  gi*antee  himself  has  no  right  to  compel 
such  redemption. 

The  coutume  has,  in  express  terms,  declared  these 
rents  to  be  immoveable,  "  Rentes  constituees  a  prix 
d'argent,  sont  reputees  immeubles  jusqu'k  ce  qu'elles 
soient  rachet^es."  (e) 

It  has  been  doubted  whether  les  rentes  viageres^  that 
is,  annuities  granted  for  the  life  or  lives  of  one  or  more 
persons,  on  the  payment  of  a  certain  sum  of  money, 
without  any  right  of  redemption  by  the  grantor,  are  to 
be  considered  immoveable,  under  the  coutunies  of  Paris, 
and  other  places,  which  declare  perpetual  rents  im- 
moveable.    The  affirmative  is  maintained  by  Pothier, 

(a)  Lebrun,  Tr.  de  la  Com.  liv.  1,  ch.  5. 
(6)  Traits  de  Com.  part  1,  c.  3,  n.  15. 

(c)  Traits  de  la  Com.  part  1,  c.  2,  n.  77 y  et  liv.  3,  tit.  5,  c.  2. 

(d)  Du  Regime  en  Com.  n.  95.     Code  Civil,  art.  526,  520. 

(e)  Duplesses,  art.  94,  p.  132;  liv.  2,  p.  159,  et  163. 
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and  other  authors,  and  is  sanctioned  by  the  authority 
qS  an  arr^t  of  the  Parliament  of  Paris,  of  the  Ist  of 
August  1780.  (a) 

The  arrears  of  such  rents,  which  accrued  before  the 
marriage,  do  not  retain  the  quality  of  immoviBable,  but 
form  part  of  the  community,  (b) 

The  Code  Civil  has  declared  those  rents  to  be  move- 
able property.  ^  ^  Sont  aussi  meubles  par  la  determination 
de  la  loi,  les  rentes  perp^tuelles  ou  viageres,  soit  sur 
r^tat,  soit  sur  des  particuliers."  (c) 

Offices  which  were  formerly  the  subjects  of  sale,  and 
transmission,  and  rights  of  presentation,  are  under  the 
eautyme  immoveable,  (d)  Such  sales  having  been  sup- 
pressed, this  species  of  property  is  not  recognized  by  the 
Code.  But  by  the  law  of  the  28th  April  1816,  certain 
ministerial  officers  are  empowered  to  present,  for  his 
Majesty's  approbation,  their  successors,  provided  the 
latter  possess  the  legal  qualifications  for  their  office. 
The  effect  of  this  law  is  to  render  the  presentations 
to  those  offices  the  subjects  of  sale  and  transmission,  (e) 
These  are  deemed  personal,  because  they  are  considered 
subjects  of  property  only  in  respect  of  the  sums  of  money 
for  which  the  presentations  are  sold.  (/) 

Fruits,  the  natural  productions  of  the  soil,  although 
they  are  produced  from  property  which  is  excluded  from 
the  community,  and  those  which  are  termed  civHes,  as 
interest,  arrears  of  rent,  &c.,  are  under  the  cautume^  and 
Code,  part  of  the  community,  (g) 

The  literary  property  of  authors,  is  personal  property, 
and  a  subject  of  the  community,  (h) 

Under  the  cautumey  as  well  as  the  Code,  there  are 

(a)  Pothier,  Traits  de  la  Com.  part  U  c.  2,  n.  90.  Merlin,  Rente  Viager^ 
$10,  p.  511. 

(h)  Pothier,  ib.  part  1,  c.  1,  n.  90.  Arr^t,  Augast  4,  1729-  Denisart,  tit. 
Communaut^.  (c)  Art.  529-  (<Q  Art.  95. 

(b)  See  Arrft,  June  20,  1820.     Sirey,  torn.  20,  part  1,  p.  43. 
(/)  TofaUier,  liv.  3,  tit.  5,  c.  2,  n.  112. 

(S)  Cout.  art.  92.    Code,  art.  1401.  (A)  Toullier,  ib.  n.  116. 
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certain  exceptions  t6,  the  general  rale,  by  which  the 
moveables  of  either  ^sonjoint  form  part  of  the  com- 
munity. 

Those  produced  from  the  separate  real  property  of 
one  of  the  conjoints,  but  which  are  not  fructus,  do  not 
enter  into  the  community.  Thus,  if  the  husband,  after 
the  marriage,  should  fell  such  trees,  standing  on  the 
exclusive  property  of  the  wife,  as  had  not  been  planted 
there  for  the  purpose  of  producing  an  annual,  or  pe* 
riodical  return,  and,  therefore,  are  not  fruits,  neither  the 
trees,  nor  their  value,  will  form  part  of  the  community, 
but  remain  the  exclusive  property  of  the  wife,  who  may, 
on  the  dissolution  of  the  community,  recover  them,  or 
the  price,  from  the  estate  of  her  deceased  husband.  But 
trees  of  the  same  description,  if  they  had  been  felled 
before  the  marriage,  would  have  formed  part  of  the 
community,  (a) 

The  products  of  quarries  and  mines,  opened  before 
the  marriage,  are  regarded  as  the  fruits  of  the  property, 
and  part  of  the  community,  but  they  are  excluded  from 
the  community  if  they  have  been  opened  pendant  le 
mariage,  (b) 

The  Code  adopts  a  similar  rule,  but  reserves  a  recom- 
pense or  indemnity  to  the  conjoint  to  whom  it  may 
be  due.  (c)  The  recompense  consists  of  the  net  produce 
of  the  mines  or  quarries  which  has  been  used  in  the 
community,  but  in  which  the  latter  has  no  property, 
and,  therefore,  its  amount  is  to  be  restored  to  the 
owner  of  the  estate  on  which  they  had  been  opened. 
Indemnity  may  be  due  to  the  other  conjoint.  He  may 
have  incurred  very  considerable  expense  in  preparing 
to  work  the  mines,  and  just  as  hk  was  about  to  com- 
mence, or  shortly  afterwards,  the  other  conjoint  dies, 
and  her  heirs  renounce  the  community.    In  such  a  case, 

(a)  Pothier,  Traits  de  la  Com.  part  1,  c.  2,  n.  96.      Code,  art.  1403, 
590,  691,  592.  (A)  Pothier,  ib.  n.  97., 

(c)  Art.  1403,  589.    TouUicr,  liv.  3,  tit.  5,  c.  2,*n.  128. 
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the  Code  entitles  the  husband   to   indemnity   for   les 
depenses  utiles^  which  he  had  incurred,  (a) 

Treasure,  which  is  found  on  the  separate  property  of 
one  of  the  conjoints  by  its  owner,  and  not  by  a  stranger, 
furnishes  another  example  of  this  exception.  Under 
the  coutume  it  would  have  been  divided  into  three  parts, 
one  of  which  would  belong  to  the  owner,  jure  solij  the 
other  to  the  person  who  found  it,  and  the  other  to  le 
Seigneur  haut  justicier.  In  such  a  case,  the  two  of  thede 
parts  whicb  might  belong  to  the  conjoint  in  the  two 
latter  characters,  would  be  part  of  the  community,  but 
the  third,  which  belonged  to  him^'t^re  5o/i,  would  be 
immoveable,  and  excluded  from  it.  (6) 

Under  the  Code,  if  it  be  found  by  the  owner  of  the 
estate,  the  whole  belongs  to  him  jure  soli;{c)  and  there- 
fore, the  whole  is  excluded  from  the  community.  But 
if  it  be  found  by  a  third  person,  the  moiety  which  the 
latter  retains,  is  part  of  the  community,  (d) 

Moveables,  substituted  during  the  community  for  some 
property,  exclusively  belonging  to  either  conjoint,  and 
not  included  in  the  community,  are  excluded  from  it. 
Thus>  the  price  of  an  estate,  the  exclusive  property  of 
one  of  the  conjoints,  sold  during  the  community,  al* 
though  it  remains  a  moveable  of  that  conjoint,  is,  as 
regards  the  community,  immoveable,  and  excluded 
from  it.  This  exception  is  adopted  by  the  Code.  So 
completely  is  the  price  considered  the  substitution  of 
the  property,  that  every  question  respecting  its  actual 
value  is  excluded,  (e) 

A  sum  of  money,  which,  upon  the  division  of  a  suc- 
cession consisting  only  of  immoveable  property,  may 
be  due  to  one  of  the  conjoints  pour  retaur^  to  make  his 
share  equal  to  the  shares  of  his  co-heirs,  is  an  immove- 

(a)  ToulHer,  Ut.  3,  tit.  5,  c.  2,  n.  128. 

(6)  Pothier,  ib.  n.  98.  (e)  Code,  art.  598, 716. 

(d)  ToullieT,  ib.  a.  129. 

(«)  Pothier,  ib.  99,  100.    Code,  art.  1433,  1436^. 
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able,  because  it  is  substituted  for  his  right  in  that  which 
was  immoveable,  (a) 

But  when  the  succession  consists  of  moveables  and 
immoveables,  and  the  former  may  so  greatly  exceed  the 
latter,  that  the  conjoint,  as  his  lot  or  share,  receives 
nothing  but  moveable  property,  the  share  of  such  con-^ 
joint  will  be  moveable  property.  (J)  The  principle  on 
which  this  rule  proceeds,  is  thus  recognized  by  the  Code : 
^^Chaque  coheritier  est  cense  avoir  succede  seul  et 
immediatement  k  tons  les  effets  compris  dans  son  lot, 
ou  k  lui  echus  sur  licitation,  et  n'avoir  jamais  eu  la 
propriete  des  autres  effets  de  la  succession,  ''(c) 

The  arrets  of  France  established  another  exception  in 
the  case  of  minors. 

On  the  marriage  of  a  minor,  de  mo,  whose  estate  con- 
sisted solely  of  moveables,  one-third  only  of  those 
moveables  were  allowed  to  form  part  of  the  commu- 
nity. This  latter  exception  is  not  retained  under  the 
Code,  {d) 

Money,  or  other  moveables,  which  have  been  given 
or  bequeathed  to  either  conjoint,  before,  or  durant  le 
wtariagey  do  not  compose  part  of  the  community,  if  the 
donor,  or  testator,  has  given  them  with  a  direction  that 
they  shall  be  the  separate  property  of  the  donee,  or  le- 
gatee. ^ '  Unicuique  licet  quem  voluerit  modum  liberalitali 
suse  apponere."  («) 

The  Code  has  adopted  the  same  distinction,  {f) 

The  coutume  of  Paris  admits  into  the  community  only 
those  immoveables  which  are  acquired  by  either  conjoint 
stante  matrimonioj  ^^conquets  immeubles  par  lui  faits 
durant  et  constant  le  mariage  de  lui  et  de  la  femme."  (g) 

(a)  Pothier,  Traits  de  la  Com.  part  1,  c.  2,  n.  100.  Toullier,  liv.  3,  tit.  5, 
c.  2,  n.  118, 119. 

(6)  Pothier,  ib.  n.  100, 101.  Touillier,  ib.    Denisart,  tit.  Commun. 

(e)  Art.  883. 

(d)  Louet,  Lsttre  M.  m  20.  Pothier,  ib.  n.  103.  Toollier,  ib.  n.  117. 
Code,  art.  1398.  (e)  Poihier*  ib.  n.  102. 

(/)  Code,  art.  1401.  (g)  Art.  220. 
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The  Code  admito  '^  fcous  les  immeubles  qui  Bont  acquis 
pendant  le  mariage/'  (a)  and  expressly  excludes '*'  Les 
immeubles  que  les  epoux  poss^dent  au  jour  de  la  cali- 
bration du  mariage,  ou  qui  leur  echoient  pendant  son 
cours  h,  titre  de  succession,  n'entrent  point  en  oommu- 
umxt€:\b) 

Biens  immeubles  (immoveable  or  real  property),  as 
the  subjects  of  succession,  were,  in  respect  of  their  qua- 
lity, distinguished  under  the  coutumes,  as  propres^  and 
acquits. 

The  term  propreSy  was  applied  to  such  immoveables  as 
devolved  on  the  party  by  the  title  of  succession,  either 
in  the  direct,  or  collateral  line,  or  by  gift  .or  bequest, 
from  the  person  to  whom  the  donee  or  legatee  would 
succeed  in  the  direct  line*  It  corresponds  with  the 
terms  avita,  antiqaa,  patrimonialia,  which  are  to  be  found 
in  other  codes. 

Biens  acqv£ts  are  those  which  the  party  acquires  by  his 
industry,  skill,  or  by  purchase,  according  to  the  ordinary 
signification  of  that  term,  or  by  gift  from  a  person  to 
whom  he  could  succeed  only  in  the  collateral  line. 

This  distinction  is  the  subject  of  consideration  in  a 
subsequent  part  of  this  work,  (c) 

In  relation  to  the  community,  the  term  prop^es  is 
used  in  contradistinction  to  that  of  conquSts,  or  acquets. 
The  former  is  applied  to  property  which  is  excluded 
from  the  community ;  the  latter  is  applied  to  property 
which  is  the  subject  of  the  community.  The  hiem 
propres  de  la  communautS  include  not  only  those  which 
are  propres  en  maiiere  de  succession^  but  those  which 
belonged  to  either  conjoint  before  the  marriage,  or  had 
been  constituted  propres  by  the  stipulation  of  the  parties, 
or  by  the  terms  in  which  they  had  been  given,  or 
bequeathed  to  either  of  the  conjoints. 

The  Code  Civil  does  not,  in  regard  to  successions, 

» 

(a)  Art  1401.  (b)  lb.  1404.         (o)  Pott,  Vol.  2. 
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retain  the  distiaction  between  biens  propresj  and  hien$ 
acquits.  It  seems,  indeed,  to  have  avoided  the  use  of 
this  term,  even  to  designate  the  hieiis  excluded  from 
the  community,  for  it  describes  them  as  Inens  which 
nentrent  point  en  communaut^. 

The  terms  acquets,  and  conquits,  are  of  the  same  im- 
port, in  respect  of  the  nature  of  the  property,  and  might 
be  indiscriminately  used  to  distinguish  that  which  is 
admitted  into  the  community,  from  that  which  is  ex- 
cluded. But  the  term  conqu^t  is  more  correctly  applied 
to  property  acquired  en  cammun,  or  la  product  d^une 
collaboration  commune.  Both  terms  are  used  indiscri- 
minately in  the  Code  Civil,  (a) 

It  was  a  maxim  under  the  several  coutumes^  except 
that  of  Normandy,  (6)  that  all  property  was  presumed  to 
be  acquit y  unless  it  was  proved  to  be  propre.  The  burden 
of  that  proof  was  incumbent  on  the  party  ^  who  alleged, 
that  the  property  was  propre.  ^ '  In  dubio,  prsdia  non 
praesumuntur  antiqua,  sed  de  novo  conquestu."(c) 

The  Code  Civil  has  adopted  the  same  presumption. 
' '  Tout  immeuble  est  repute  acquet  de  communaute,  s'il 
n'est  prouve  que  I'un  des  epoux  en  avait  la  propri^t^  ou 
possession  legale  ant^rieurement  au  marii^e,  ou  qu'il 
lui  est  echu  depuis  k  titre  de  succession  ou  donation."  ((2) 

The  coutume  of  Normandy,  adopting  a  contrary  pre- 
sumption, considered  all  property  to  be  propre  which 
was  not  proved  to  be  acqwtt,  (e)  and  this  presumption 
was  followed  by  another,  namely,  that  it  should  be 
deemed  to  be  propre  ex  parte  patemdj  imless  it  was 
proved  to  have  been  derived  ex  parte  matemd.  {/) 

Under  the  coutume,  whatever  would  be  propre  en 
matiere  de  successianj  is  propre  of  the  community.  Rents 
and  offices,  which  are  declared  by  a  coutume  to  be  im- 

(a)  Art.  1401,  U08.  (ff)  Art.  46»  du  Regl.  de  1666. 

(e)  Damoulin,  sur  U  Gout,  de  Paris,  §  13,  tit.  1,  gl.  6,  n.  3.  Merlin,  torn.  10» 
§  19,  n.  I,  p.  358.  (d)  Art.  1403. 

(«)  Art.  103,  du  Regl.  de  1666.  (/)  Art.  103,  du  Regl.  dea666. 
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moveable,  are  Inens prapreSy  as  subjects  of  succession,  in 
the  same  manner  as  other  real  property.  But,  in  order 
to  be  prapre,  when  they  devolve  on  the  conjoint,  they 
must  have  been  propre  in  his  ancestor.  If  rents  were 
moveables,  according  to  the  law  of  the  ancestor's  domi- 
cile, and,  consequently,  were  not  possessed  by  him 
as  prapreSy  the  conjoint,  although  domiciled  under  a 
eautumcj  which  regards  them  as  immoveable,  will  not 
succeed  to  them  as  immoveable,  they  will,  therefore,  be 
acqnits  f aits  pendant  le  mariage^  and  not  excluded  from 
the  community,  (a) 

In  order  that  property  should  be  propre  in  the  person 
of  the  heir  who  succeeds  to  it,  it  is  necessary  that  it 
should  be  possessed  as  an  immoveable,  by  the  person  to 
whom  he  succeeds;  but  it  is  not  necessary  that  it  should 
have  been  possessed  by  the  latter  as  propre^  for  it  is  a 
maxim,  that  property  which  was  an  acquit  of  the 
deceased,  becomes  the  propre  of  his  heir  when  it  devolves 
on  him.  (fl) 

Immoveable  property,  corporeal  or  incorporeal,  which 
devolves  on  the  conjoints  pendant  le  cours  du  mariagej 
by  the  title  of  succession,  and  the  right,  action,  or  title 
by  which  the  ancestor  might  have  acquired,  and  the 
conjoint,  a»his  heir,  has  acquired  it  during  the  marriage, 
are,  under  the  coutume  and  Code,  excluded  from  the 
community.  (Jb) 

The  possession  of  the  immoveable,  by  the  ancestor,  at 
the  time  of  his  death,  is  sufficient  to  exclude  it  from  the 
community,  and  proof  that  he  was  the  owner  of  it  is 
not  necessary,  (c) 

Property  relinquished  by  the  father,  mother,  or  other 
ancestor  to  the  conjoint,  either  to  satisfy  a  demand  which 
the  former  owes  to  the  latter,  or  on  condition  that  he  pays 

(a)  Pothier,  Traits  de  la  Com.  n.  107,  111. 

(ft)  Cout.  art.  230.     Pothier,  ib.  n.  166.    Coda  Civil,  art.  1404.    Toollier, 
Ut.  3,  tit.  5,  c.  %  n.  134. 
(e)  Pothier,  ib.  n.  113. 
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other  debts,  is  not  a  eonqutt^  either  under  the  couiume, 
or  Code.  Such  a  transaction  is  considered  a  femilj 
arrangement,  and  not  a  sale,  and  the  community  ia 
reimbursed  any  sums  drawn  from  it  in  payment  of  such 
debts,  (a) 

^*  L'immeuble  abandonn^  ou  ced^  par  p^re,  m^e,  ou 
autre  ascendant,  k  Fun  des  deux  epouz,  soit  pour  le 
remplir  de  ce  qu'il  lui  doit,  soit  k  la  charge  de  payer  les 
dettes  du  donatenr  et  des  etrangers,  n'entre  point  en 
communaut^,  saruf  recompense,  ou  indemnite/'  (V) 

The  share  of  the  succession  which  the  co-heir  obtains 
by  judgment,  Ucitation,  or  private  adjustment  with  his 
co-heir,  is  propre^  and  excluded  from  the  community ; 
for  the  share,  no  less  than  the  entire  inheritance,  is  ac- 
quired jurefamUvB  et  tittdo  successums.  (c) 

**  L'acquisition  faite  pendant  le  marriage,  k  titre  de 
licitation  ou  autrement,  de  portion  d'un  immeuble  dont 
Tun  des  ^poux  etait  proprietaire  par  indivis,  ne  forme 
point  un  conqu^t  sauf  k  indemniser  la  communaute  de  la 
somme  qu'elle  a  foumie  pour  cette  acquisition."  (rf) 

The  same  effect  is  produced  by  any  other  act  which 
operates  as  a  severance  of  the  joint  interest  of  the  co- 
heirs. A  sale  to  the  husband,  by  his  co-heir,  of  the 
undivided  share  of  the  latter  in  a  succession,  is  regarded 
not  as  an  actual  sale,  but  as  a  severance  of  the  joint 
interest.  The  whole  becomes  proprcj  and  the  community 
is  reimbursed  the  sum  taken  from  it  in  making  the 
purchase,  (c) 

It  seems,  according  to  the  opinion  of  Pothier,  that  a 
purchase  by  the  husband,  even  in  his  own  name,  of  the 
share  of  his  wife's  co-heir,  or  in  his  own  name  and  that 
of  his  wife,  is  deemed  to  have  been  made  by  him  on  her 
account,  and  thus  the  whole  estate  becomes  proprej 

(a)  Pothier,  de  la  Com.  n.  130.  Code  CivU,  art  1406.  TooIHer,  liv.  3, 
tit.  5,  c.  2,  n.  143.  (b)  Art  1406. 

(c)  Toullier,  ib.  n.  156.    Pothier,  ib.  n.  140. 

(d)  Art.  1408.  (e)  Pothier,  ib.  n.  151. 
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I, 

sabject  to  the  reimbursement  to  the  community  of  the 
price  of  the  share  purchased,  (a) 

The  Code  declares,  that  where  the  husband  shall  be<- 
come  alone,  and  in  his  own  proper  name,  a  purehaser,  or 
highest  bidder,  for  a  portion  or  the  entirety  of  an  im- 
moveable, belonging  in  co-paicenary  to  his  wife,  the 
latter,  at  the  dissolution  of  the  community,  has  l^e 
election  either  to  abandon  the  object  to  the  community, 
which,  thereupon,  becomes  a  debtor  to  the  wife,  for  the 
price  of  the  portion  which  belonged  to  her,  or  to  with- 
draw the  immoveable,  reimbursing  to  the  community 
the  price  of  its  acquisition.  (6) 

The  coutume  excludes  property,  the  subject  of  dona'- 
tions  inter  moas^  or  by  testament,  made  pendant  le  ma-- 
riagcy  in  favour  of  a  conjoint  who  is  heir  in  the  direct 
line  to  the  donor  or  testator,  or  although  made  by  a 
stranger,  if  it  be  expressly  given  as  propre  de  la  cam- 
nmnaute.  (c) 

It  is,  however,  competent  for  the  ancestor  to  express 
in  the  donation  that  it  shall  be  part  of  the  com- 
munity, (d) 

Property,  which  by  the  marriage  contract  is  given  to 
either  of  the  conjoints,  is  the  propre  of  that  conjoint,  and 
excluded  from  the  community ;  and  this  rule  prevails 
when  it  is  made  in  favour  of  both  the  conjoints,  for  each 
will  have  a  moiety  as  propre.  Even  although  it  should 
be  expressed  in  the  contract,  that  the  donation  was  made 
auxfuturs  ipotuCy  yet  if  one  of  them  was  the  descendant, 
(Mr  even  the  presumptive  heir  of  the  donor,  it  will  be 
considered  that  the  whole  property  is  propre,  and  that 
he  had  used  the  expression  aux  futurs  Spoux,  with 
reference  to  their  enjoyment,  and  not  to  their  title  in 
it.  (e)  But  this  presumption  is  carried  further  ;  for  if 
the  donation  made  by  the  wife's  father  is  expressed  to 

(«)  Pothier,  Tndt^  de  1a  Com.  n.  151,  153, 153.  (b)  Art.  1408. 

(c)  Cout.  art.  346.  (jd)  Pothier,  ib.  n.  179. 

(e)  Fothier,  ib.  n.  170.    Toultier,  liv.  3,  c.  5,  tit.  3,  n.  136. 
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be  in  favour  of  the  marriage  aux  futurs  ipouxj  without 
any  mention  of  the  wife,  yet  it  will  be  presumed  to  have 
been  made  in  favour  of  the  wife  alone,  and  that  the 
husband  was  a  party  to  it,  not  in  his  own  individual 
character,  but  in  his  quality  of  husband,  by  which  he 
was  enabled  to  accept  what  might  be  given  to  the 
wife,  in  dotem.  (a) 

If  a  donation  of  immoveable  property  by  the  father  to 
his  daughter  and  son-in-law  expressed  that  the  pro- 
perty comprised  in  it  is  to  belong  to  each  in  moieties,  it 
is  considered  that  the  daughter's  moiety  only  will  be 
proprcj  but  that  of  the  son-in-law  will  be  canqtUty  and 
form  part  of  the  community.  (6) 

It  will  be  perceived  that,  under  the  coutume^  a  gift  of 
immoveable  property,  during  the  marriage,  to  one  of 
the  conjoints,  is  an  acquit^  unless  it  is  expressed  by 
the  donor  to  be  propre  to  the  donee,  (c)  but  that  under 
the  Code  it  is  propre^  unless  it  be  expressed  by  the 
donor,  that  it  shall  be  part  of  the  community,  {d) 

The  coutume  requires  that  the  conquets  should  be 
Jaits  durant  et  constant  le  mariage.  The  Code  ex- 
cludes from  the  community  immoveables  of  which  the 
conjoint  avait  la  propriety  on  the  day  of  the  marriage. 
Property  which  is  acquired  durant  le  mariage  will 
be  excluded,  if  the  right,  title,  or  cause  by  which  it 
was  acquired  had  its  existence  before  the  marriage. 
Estates,  therefore,  which  revert  to  their  former  owner, 
jure  retractus^  or  in  consequence  of  a  former  sale  having 
been  rescinded,  or  which  were  purchased  before,  but 
possession  not  delivered  until  after  the  marriage,  or  to 
which  there  was  an  inchoate,  imperfect,  or  contingent 
right  before  the  marriage,  are  propres  de  la  cammunaute^ 
and  excluded.  The  various  instances  illustrating  this 
rule,  which  were  cited  in  a  preceding  section,  are  ap- 

(a)  Pothier,  Traits  ik  la  Com.   n.  170.       Toullier,  liv.  3,  c.5»  tit.  2, 
n.  137,  139,  140.  (b)  Pothier,  ib.  n.  173. 

(c)  Art.  346.  (4^)  Art.  1405. 
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plicable  to  the    community   under    the  coutume  and 
Code. 

The  ratification  after  the  marriage  of  a  previous 
sale  would,  under  the  coutume^  render  the  property 
propre,  in  all  those  cases  in  which  the  sale  itself  was 
not  an  absolute  nullity.  The  sale  of  an  estate  belonging 
to  a  minor,  or  to  a  person  whose  agent  was  not  duly 
authorized  to  sell,  admits  of  a  ratification  rendering  it 
valid  ab  initio.  On  the  other  hand,  the  sale  by  a  married 
woman  of  her  estate  does  not  admit  of  such  a  ratifica- 
tion, and  therefore,  if  she  again  convey  it  to  the  former 
purchaser  on  her  becoming  a  widow,  the  latter  act  is  not 
a  confirmation  or  ratification,  but  a  new  sale. 

In  determining  whether  a  compromise  {transactio) 
respecting  a  property  gives  it  the  quality  ofpropre,  the 
commentators  on  the  coutume  adopt  distinctions  similar 
to  those  which  are  stated  in  a  preceding  section,  (a) 

Neither  these,  nor  the  distinctions  to  which  the  rati- 
fication of  voidable  sales  was  subject  under  the  coutume^ 
can  arise  under  the  Code,  which  has  established  a  new 
principle,  and  made  possession  by  the  conjoint  on  the 
day  of  the  marriage  the  test  for  determining  whether 
the  immoveable  he  propre.  (b) 

Property,  notwithstandingit has  been  ^cquiredpendant 
le  mariagCj  will  be  propre  in  regard  to  the  community, 
and  excluded  from  it,  when  it  has  been  acquired  in  the 
place  and  in  substitution  of  that  which  was  propre.  This 
exception  is  founded  on  the  doctrine  of  subrogation. 

The  most  simple  species  of  subrogation  is  the  ex- 
change, pendant  le  mariage,  of  an  estate  which  was  the 
propre  of  ofie  of  the  conjoints.  The  estate  received  in 
exchange  is  propre^  and  excluded  from  the  community. 
It  takes  place  in  respect  of  the  entire  property,  not- 
withstanding the  estate  received  might  greatly  exceed 

(a)  Ante,  p.  290.  (6)  Art.  1402,  1404. 

VOL.  I.  A   A 
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in  value  that  which  was  given  in  exchange,  and  the 
community  is,  in  such  case,  repaid  the  sum  which 
might  have  been  supplied  from  it  in  payment  of  the 
difference,  (a) 

When  the  conjoint  receives  in  exchange  an  estate  of 
greater  value  than  that  which  he  had  given,  and  a  sum 
of  money  was  paid  as  an  equivalent  for  the  difference, 
it  was  the  opinion  of  Pothier  and  other  jurists,  that 
the  estate  received  ought,  to  the  extent  of  the  sum  paid 
out  of  the  community,  to  be  deemed  an  acquit,  (a) 

There  is  no  ground  for  this  distinction  under  the  Code, 
which  has  established,  as  a  general  rule,  that  "  Tim- 
meuble  acquis  pendant  le  mariage  a  titre  d'echange 
contre  Timmeuble  appartenant  a  Tun  des  deux  epoux 
n'entre  point  en  communaute,  et  est  subroge  au  lieu  et 
place  de  celui  qui  a  et^  aliene ;  sauf  la  recompense  s'il 
y  a  soute/'  (b) 

The  subrogation  is  not  confined  to  the  exchange  of 
one  immoveable  for  another  immoveable.  Thus,  if  the 
purchase,  pendant  le  mariage^  of  an  immoveable,  be  ac- 
companied with  a  declaration  that  it  is  made  by  means 
of  moveables,  which  were  propre  of  the  community, 
and  belonged  exclusively  to  the  purchaser,  the  im- 
moveable thus  purchased  will  also  be  propre.  If,  how- 
ever, the  property  purchased  greatly  exceed  the  amount 
of  the  money  which  was  propre ,  the  property  will  be 
an  acquit  as  to  the  excess ;  but  when  the  difference  is 
inconsiderable,  the  conjoint  who  purchases  will  be  a 
debtor  to  the  community  for  the  difference,  and  the 
entire  property  will  be  excluded  from  the  commu- 
nity, (c)  • 

If  the  estate  which  the  husband  acquires  pendant  le 
mariage^  be  in  the  stead  of  that  which  \^as  the  propre  of 

(a)  Pothier,  Traits  de  la  Com.  p.  1,  c.  2,  n.  197.    Argent,  art.  418,  gl.  2, 
n.3.     Lebrun,  liv.  3,  c.  2,  §  1.     1  Dupless.  p.  339>  340. 
(6)  Art.  1407.  (c)  Pothier,  ib. 
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the  wife,  not  only  must  it  be  expressed  to  have  been  so 
acquired,  but  she  must  consent,  either  at  the  time  of 
the  purchase,  or  at  any  time  subsequently,  that  such 
substitution  shall  take  place,  (a) 

The  price  received  for  an  immoveable,  the  prapre  of 
one  of  the  conjoints  sold  pendant  le  mariagcj  will  so  far 
retain  the  character  of  propre^  that  if  it  be  outstanding 
at  the  dissolution  of  the  community,  it  will  belong 
exclusively  to  the  conjoint,  and  if  it  has  been  em- 
ployed in  the  community,  it  must  be  first  deducted.  (J) 

This  rule  seems  also  to  follow  from  the  article  1433 
of  the  Code. 

It  has  been  already  stated  that  Xhefructtis  naturales^ 
indtistrialesj  and  cwiles^  received,  or  accrued,  during 
the  community,  form  part  of  it. 

Those  which  have  not  been  gathered  during  the  com- 
munity belong,  not  to  the  community,  but  to  the  conjoint 
who  is  the  owner  of  the  estate  on  which  they  are  still 
standing,  or  hanging.  Such  is  the  law  established  by  the 
coutume.  ^  *  Les  fruits  des  heritages  propres,  pendans  par 
les  racines  au  terns  du  trepas  de  Tun  des  conjoints  par 
mariage,  appartiennent  a  celui  auquel  advient  ledit  heri- 
tage, a  la  charge  de  payer  la  moitie  des  labours  et 
semences."  (c) 

The  Code  Civil  also  treats  such  fruits,  until  they  are 
separated  from  the  soil  on  which  they  are  growing,  as 
part  of  the  soil.  They  are,  therefore,  immoveable,  and 
excluded  from  the  community,  (d) 

The  coutume  requires  that  the  owner  of  the  estate, 
who  receives,  on  the  dissolution  of  the  community,  for 
his  own  exclusive  benefit,  the  crops,  &c.  on  the  ground, 
should  reimburse  the  community  the  expense  incurred 
in  producing  them.    In  that  case  he  only  pays,  in  effect, 


(a)  Pothier,  Traits  de  la  Ck>m.  n.  199.  (jb)  lb. 

(c)  1  Dupless.  art.  231,  liv.  2,  c.  4,  p.  440.  (d)  Art  585. 
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a  moiety.  If  it  be  incurred  on  the  wife's  estate,  and 
she  renounces  the  community,  she  must  pay  to  the  heir 
of  the  husband  the  whole  expence.  (a) 

If  it  be  the  husband's  estate  on  which  it  has  been 
incurred,  and  the  wife  or  her  heirs  renounce  the  com- 
munity, there  is  no  recompence  due  by  his  heirs  to  the 
wife  or  her  heirs,  (b) 

Of  the  fructus  cimlesy  those  only  fall  into  the  com- 
munity whicli  accrue  during  its  continuance.  Those 
which  accrued  before  the  marriage,  become  part  of  the 
community,  not  as  fruits,  but  as  moveables.  Those  only 
which  do  not  accrue  until  after  the  dissolution  of  the 
community  belong  to  the  owner  of  the  estate  which  has 
produced  them.  "  Fructus  civiles  tunc  nasci  intelli- 
guntur,  quum  incipiunt  deberi." 

The  diflFerent  species  oi  fructus  civiles  gave  rise  to 
distinctions  respecting  the  period  at  which  they  might 
be  considered  to  have  accrued. 

Rents  of  estates  in  the  country,  which  are  payable  in 
kind,  are  not  due  until  the  crops  have  been  gathered. 
If  the  dissolution  of  the  community  take  place  before  the 
harvest,  the  whole  rent  belongs  to  the  owner  of  the  estate ; 
if  it  take  place  after  the  harvest,  the  whole  belongs  to 
the  community.  If  it  take  place  in  the  midst  of  the 
harvest,  the  community  will  have  a  part  of  it,  in  pro- 
portion to  the  quantity  of  the  crops  gathered,  (c) 

If  a  gross  annual  sum  is  paid,  as  a  rent  for  an  estate, 
producing  different  kind  of  crops,  and  the  community  is 
terminated  after  one  kind  has  been  gathered,  but,  before 
another  kind  has  been  gathered,  an  estimate  is  made 
of  the  value  which  the  crop  gathered  bears  to  the  whole, 
and  a  proportion  of  the  rent  according  to  that  estimate, 
is  paid  to  the  community.  Rents  of  houses  in  towns,  are 
payable  de  die  in  dienij  and,  therefore,  all  arrears,  up  to 

(a)  Pothier,  ib.  n.  212, 13.  (b)  lb.  (c)  R).  n.  219. 
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the  day  of  the  dissolution,  fall  into  the  community, 
and  the  owner  of  the  house  is  entitled  to  all  the  rent 
which  subsequently  accrues,  (a) 

The  Code  adopts  the  same  rule  in  relation  to  civil 
fruits,  (b) 

In  the  interval  between  the  contract  of  marris^e  sti- 
pulating for  the  community,  and  the  actual  celebration 
of  the  marriage,  one  of  the  conjoints  might  purchase  an 
estate.  The  jurists  were  divided  in  opinion  as  to  the 
effect  of  such  a  purchase.  By  some  it  was  considered 
that  the  estate  ought  to  be  deemed  subject  to  the  com- 
munity, whilst  others  considered  that  it  must  remain 
propre,  but  an  indemnity  be  made  to  the  community  for 
the  price  which  had  been  paid,  (c) 

Under  the  Code  this  question  cannot  arise,  for  it 
declares  that  the  estate  purchased  shall  be  deemed  an 
acqiiit  of  the  community. 

**  Neanmoins,  si  Tun  des  epoux  avait  acquis  un  im- 
meuble  depuis  le  contrat  de  mariage,  contenant  sti- 
pulation de  communaute,  et  avant  la  celebration  du 
mariage,  Timmeuble  acquis  dans  cet  intervalle  entrera 
dans  la  communaute,  a  moins  que  I'acquisition  n'ait  et6 
faite  en  execution  de  quelque  clause  du  mariage,  auquel 
cas  elle  serait  reglee  suivant  la  convention."  {d) 

II.  The  property  of  which  the  community  consists 
is  charged  with  all  the  moveable  or  personal  debts  which 
the  conjoints  had  respectively  contracted  before  or 
during  their  marriage,  or  which  were  due  by  the  suc- 
cessions which  had  devolved  on  them.  These  debts 
constitute  the  community  en  passif. 

This  liability  results  from  a  principle  of  the  law  of 
France,  which  makes  the  personal  debt  of  an  individual  a 
charge  on  his  entire  moveable  estate ;  and  as,  by  the  mar- 


(a)  Pothier,  Trait^  de  la  Ck)m.  n.  19,  220.  (b)  Art.  586. 

(c)  Lebrun,  Trait^  de  la  Com.  liv.  1,  c.  4,  n.  8,  9.      Duparc-PouUain, 
Princ.  du  Droit,  torn.  5,  p.  83.  (d)  Art.  1404. 
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riage,  the  whole  of  that  moveable  estate  passes  into  the 
community,  the  debts  also  pass  with  it. 

The  coutume  of  Paris,  accordingly,  treats  this  com- 
munity of  debts  as  the  necessary  consequence  of  the 
community  of  property.  "  A  cause  de  laquelle  commu- 
naute  le  mari  est  tenu  personellement  payer  les  dettes 
mobiliaires  dues  h,  cause  de  sa  femme,  et  en  pent  etre 
valablement  poursuivi  durant  leur  manage.  Et  aussi  la 
femme  est  tenue  apr^s  le  trepas  de  son  mari,  payer  la 
moitie  des  dettes  mobiliaires,  faites  et  accrues  par  ledit 
mari,  tant  durant  ledit  mariage,  qu'auparavant  icelui. 
Et  ce,  jusques  a  la  concurrence  de  la  communaute, 
comme  il  sera  dit  ci-apr^s."  (a) 

The  Code  Civil  adopts  the  same  rule.  "  La  com- 
munaute se  compose  passivement,  P,  de  toutes  les  dettes 
mobilieres  dont  les  epoux  etaient  greves  au  jour  de  la 
celebration  de  leur  mariage,  ou  dont  se  trouvent  chargees 
les  successions  qui  leur  echeent  durant  le  mariage,  sauf 
la  recompense  pour  celles  relatives  auximmeubles  propres 
h,  I'un  ou  k  Tautre  epoux  ;  2°,  des  dettes,  tant  en  capitaux 
qu'arrerages  ou  interets,  contractees  par  le  mari  pendant 
la  communaute,  ou  par  la  femme  du  consentement  du 
mari,  sauf  la  recompense  dans  les  cas  od  elle  a  lieu ; 
3°,  des  arrerages  et  interets  seulement  des  rentes  ou 
dettes  passives  qui  sont  personelles  aux  deux  epoux."  (6) 

The  debt  with  which  the  community  is  chargeable 
must  be  moveable,  that  is,  it  must  be  money,  or  some 
other  moveable,  due  by  or  demandable  from  the  conjoint. 
Damages  for  the  non-delivery  of  a  specific  thing  would 
be  deemed  a  moveable  debt.  The  community  is  charged 
with  a  debt,  for  which  the  conjoint  is  liable  in  solidum 
with  others,  or  which  is  secured  by  mortgage.  The 
whole  of  a  debt  may  be  immoveable,  but  a  part  of  it 
may  be  also  moveable.     Thus  the  succession  which  has 

(a)  DupleBS.  art.  221,  liv.  1.  c.  5,  §  1,  p.  402,  403, 415, 421,  et  liv.  2,  des 
Actions,  c.  1,  §  1,  p.  599. 
(6)  Art.  1409. 
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devolved  on  the  conjoint  is  liable  for  all  the  ancestors' 
debts,  but,  if  the  conjoint  has  only  a  certain  share,  for 
instance,  a  third,  he  is  personally  liable  only  to  the 
extent  of  that  third,  and  to  that  extent  only  is  the  com- 
munity charged.  It  is  to  be  reimbursed  the  amount  of 
its  funds  which  have  been  applied  in  discharging  the 
residue  of  those  debts,  (a) 

The  community  is  liable  for  a  debt  contracted  by  the 
husband,  as  surety  for  a  person  who  becomes  insolvent, 
and  even  for  a  fine,  or  costs,  which  have  been  awarded 
against  him.  But  if  those  costs  form  part  of  the  sentence 
under  which  he  incurs  civil  death,  the  community  is  not 
chargeable  with  them,  because  the  eflfect  of  such  sentence 
is  to  dissolve  the  community,  (a)  It  is  not  chargeable 
with  a  debt  contracted  by  the  husband  for  his  own 
exclusive  advantage,  and  which  cannot  benefit  the  com- 
munity, as  by  discharging  his  own  (propre)  estate  from 
a  servitude.  A  sum  engaged  to  be  given  in  dotem  to  the 
child  of  a  former  marriage,  or  to  a  person  who,  at  the 
time  the  debt  was  contracted,  was  his  presumptive  heir, 
is  not  chargeable  against  the  community,  because  it  is 
contracted  solely  for  his  own  benefit.  (6) 

If  the  husband,  on  a  sale  by  him  of  the  wife's  (propre) 
estate  without  her  consent,  gives  to  the  purchaser  a 
warranty  against  eviction,  the  debt  which  he  has  thus 
incurred,  was,  according  to  the  opinion  of  Pothier,  in 
his  treatise  on  the  contract  du  vente,  (c)  a  charge  on  the 
community.  In  his  treatise  on  the  community,  he  re- 
tracted that  opinion,  but  his  former  opinion  is  considered 
by  TouUier  to  be  more  consistent  with  the  power  which 
the  coutume  gives  the  husband  over  the  property  in 
community,  (rf) 

The  community  is  charged  with  debts  contracted  by 
the  wife,  with  the  husband's  sanction,  for  the  affairs  of 

(a)  Pothier,  ib.  n.  24,  34,  et  seq.  and  n.  249- 

(6)  Ib.  n.  251.  Code,  art.  1422.  (c)  Ib.  n.  179- 

(d)  Tr.  de  la  Com.  n.  253,  Toullier,  liv.  3,  tit.  5,  c.  2,  n.  226. 
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the  community^  or  in  the  trade  which  he  permits  her  to 
carry  on ;  but  if  she  has  contracted  them  without  his 
sanction,  but  with  the  authority  of  the  law,  they  are 
chargeable  only  so  far  as  they  are  advantageous  to  the 
community.  Debts,  from  which  the  community  cannot 
derive  any  advantage,  a  fine,  or  damages  which  may  have 
been  awarded  against  her,  could  not  be  enforced  against 
her  estate,  until  the  dissolution  of  the  community,  (a) 

The  community  isnot  chargeable  with  the  immoveable 
debts  of  either  conjoint,  e.  g.  the  amount  due  by  the 
conjoint  for  the  price  of  an  estate,  purchased  by  him 
before,  and  of  which  he  was  possessed  at  the  time  of  the 
marriage,  the  non-delivery  to  the  purchaser  of  an  estate, 
sold  by  the  conjoint  before  the  marriage,  the  demand 
for  the  delivery  of  timber,  which  at  the  time  of  the  sale 
and  after  the  marriage  was  standing,  (i) 

The  principal  sums  due  in  respect  of  rents,  im- 
moveable under  the  coutume,  are  themselves  immoveable. 
The  arrears  due  in  respect  of  those  rents  are  moveable, 
with  which  the  community  is  chargeable,  (c) 

When  a  succession  devolves  on  one  of  the  conjoints, 
consisting  wholly  of  moveables  en  actif^  the  community 
receives  the  whole  of  the  property,  and  therefore  is 
charged  with  all  the  debts  owing  by  the  succession.  If  it 
consists  wholly  of  immoveables,  then  the  community, 
since  it  receives  no  part  of  the  property,  is  chargeable 
with  none  of  the  debts,  (d)  If  it  consist  partly  of  move- 
ables, and  partly  of  immoveables,  it  was  considered  by 
Pothier,  that  the  debts  with  which  the  community  was 
chargeable  should  be  in  proportion  to  the  value  which 
the  moveable  property  bears  to  the  whole  succession. 
Thus,  if  the  value  of  the  moveables  was  one-third,  and 
that  of  the  immoveables  two-thirds  of  the  whole  succes- 
sion, one-third  only  of  the  debts  should  be  borne  by  the 

(a)  Pothier,  ib.  n.  254.  (6)  lb.  n.  239. 

CeJ  Pothier,  ib.  n.  247.  (rf)  Pothier,  ib.  Code,  art.  1412. 
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community,  and  the  other  two-thirds  by  the  conjoint, 
on  whom  the  succession  devolved,  (a) 

The  Code  has  adopted  the  opinion  of  Pothier,  in  the 
article  1414. 

This  proportion  is  to  be  regulated  by  the  inventory, 
which  the  husband  must  make,  whether  he  be  acting  in 
his  own  right  in  consequence  of  the  succession  having 
devolved  on  him,  or  on  behalf  of  his  wife  as  having  the 
direction  of  her  interests,  if  the  succession  has  devolved 
on  her.  (b) 

In  default  of  the  inventory,  and  in  all  cases  where 
the  wife  is  prejudiced  by  such  default,  she,  or  her  heirs, 
on  the  dissolution  of  the  community,  may  sue  for  com- 
pensation as  of  right,  and  she  may  establish  the  nature 
and  value  of  the  moveables  not  inventoried,  by  proof, 
consisting  of  titles,  or  private  documents,  or  the  ex- 
amination of  witnesses,  and,  in  case  of  necessity,  even  of 
common  rumour,  (c) 

The  husband,  however,  is  not  allowed  to  adduce  such 
proof,  (c) 

This  regulation  does  not  prevent  the  creditors  of  a 
succession,  partly  moveable  and  partly  immoveable,  from 
suing  for  payment  out  of  the  property  of  the  community, 
whether  the  succession  has  devolved  on  the  husband ,  or 
on  the  wife,  when  the  latter  has  accepted  it  with  the 
consent  of  her  husband,  the  right  of  compensation  to 
the  respective  parties  being  reserved,  (d) 

The  same  rule  applies  where  the  succession  has  been 
accepted  by  the  wife,  under  the  authority  of  the  law 
only ;  and  though  the  moveables  thereof  have  been  con- 
founded with  those  of  the  community,  without  a  previous 
inventory,  (d) 

During  the  continuance  of  the  community,  not  only 
the  property  of  the  husband,  together  with  that  of  the 
wife   comprised  in  the  community,   but  the  husband 

(a)  Pothier,  ib.  n.  264.  (6)  Art.  1414. 

(c)  Art.  1415.  (rf)  Art.  1416. 
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himself  is  personally  liable  for  the  debts  contracted  by 
the  wife,  before  the  marriage. 

The  wife's  creditors,  who  have  obtained  a  judgment 
against  her,  before  the  marriage,  cannot  however  execute 
it  against  the  husband,  until  they  have  obtained  a  sen- 
tence rendering  it  executable  against  him.  (a) 

When  a  succession  wholly  moveable  has  devolved 
on  the  conjoints  pendant  le  mariagej  the  creditors  may, 
in  respect  of  moveable  debts,  enforce  their  demands 
against  the  property  of  the  community.  If  the  succes- 
sion which  has  devolved  on  the  husband  be  wholly 
immoveable,  the  creditors  may  resort  either  to  the  im- 
moveable property  itself,  or  to  that  which  is  the  propre 
of  the  husband,  or  to  the  property  in  community,  with 
indemnity,  in  the  latter  case,  to  the  wife,  or  her  heirs,  (b) 

When  a  succession,  wholly  immoveable,  has  devolved 
on  the  wife,  which  she  has  accepted  with  the  consent  of 
her  husband,  the  creditors  of  the  succession  may  enforce 
payment  of  their  demands,  not  only  against  the  immove- 
able property  itself,  but  against  that  of  the  community. 
If  the  succession  has  been  accepted  by  her  only  under 
the  authority  of  the  law  on  her  husband's  refusal,  they 
cannot  resort  to  the  property  in  community ;  and  if  the 
immoveable,  the  subject  of  the  succession,  be  insufficient, 
they  can  only  obtain  payment  out  of  the  wife's  property 
in  her  other  separate  estate,  (c) 

After  the  termination  of  the  community,  the  husband 
continues  liable  for  the  whole  of  the  debts  contracted  by 
himself  before  the  marriage,  and  for  those  which  during 
the  community  were  contracted  by  himself,  or  by  his  wife 
acting  under  his  authority. 

In  respect  of  the  debts  contracted  by  the  wife  before 
her  marriage,  the  creditors  can  proceed  against  him,  or 
his  heirs,  for  a  moiety  only  of  those  debts ;  but  if  her 

(a)  Pothier,  ib.  n.  242. 

(b)  Pothier,  Tr.  de  la  Com.  p.  5,  n.  727.     Code,  art.  1412. 

(c)  Pothier,  ib.  n.  257.    Code,  art.  1413,  1419. 
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estate  was  insufficient  to  satisfy  that  moiety,  they  might 
resort  to  the  husband's  estate  for  the  difference,  (a) 
Hence  it  was  a  maxim  of  the  law  of  France,  that  qui 
epouse  la  femme^  epouse  les  dettes.  The  Code  does  not 
authorize  the  creditors  to  resort  to  the  husband's  estate, 
in  case  that  of  the  wife  be  insufficient  to  pay  the  moiety 
of  her  debts.  (6) 

After  the  termination  of  the  community,  the  wife  is 
liable  to  creditors  for  the  whole  of  the  debts  due  by  her 
at  the  time  of  the  marriage,  but  as  the  community  is 
charged  with  them,  she  is  entitled  to  recover  one  moiety 
of  them  from  the  estate  of  the  husband.  She  is  also 
liable  to  them  for  such  part  of  the  debts  owing  by  the 
succession  she  had  accepted  under  the  authority  of  the 
court,  and  not  with  the  consent  of  her  husband,  as  the 
succession  itself  was  insufficient  to  satisfy,  (c) 

The  wife,  who  has  paid  more  than  a  moiety  of  a  debt 
of  the  community,  cannot  recover  from  the  creditor  the 
excess,  unless  the  acquittance  express  that  the  payment 
was  only  for  her  moiety,  (rf) 

In  order  to  protect  the  wife  against  the  consequences 
of  an  abuse  by  the  husband  of  his  extensive  power  over 
the  property  in  community,  the  coutume^  and  Code,  per- 
mitted her  to  renounce  the  community.  As  she  might, 
however,  have  accepted  it  under  a  misapprehension  of 
the  amount  of  the  debts  with  which  it  was  charged,  the 
liability  of  herself,  or  her  heirs,  as  against  the  creditors, 
as  well  as  against  the  husband,  was  by  both  systems  of 
jurisprudence,  limited  to  the  amount  of  the  profit  which 
she,  or  her  heirs,  might  have  derived  from  it. 

The  language  of  the  coutume  is  :  "  Le  mari  ne  pent, 
par  contrat  et  obligation  faite  devant  ou  durant  le 
mariage,  obliger  sa  femme,  sans  son  consentement,  plus 

(a)  Pothier,  ib.  n.  730. 

(6)  Tonllier,  liv.  3,  tit.  5^  c.  2,  n.  240,  et  seq. 

(c)  Pothier,  ib.  n.  731.  (dj  Pothier,  ib.  n.  736.    Code,  art.  1488. 
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ay  ant  que  jusqu'k  la  concurrence  de  ce  qu'elle  ou  ses 
heritiers  amendent  de  la  communaute."  (a) 

The  language  of  the  Code  is :  ^*  La  femme  n'est  tenue 
des  dettes  de  la  communaute,  soit  a  I'egard  du  mari, 
soit  h.  regard  des  creanciers,  que  jusqu'k  concurrence 
de  son  emolument."  (b) 

This  privilege  can  only  be  enjoyed  by  the  wife,  or 
her  heirs,  provided  that  on  the  dissolution  of  the  com- 
munity, by  the  death  of  either  conjoint,  a  just  and  true 
inventory  be  made,  and  there  be  no  fraud  or  default  on 
the  part  of  herself,  or  her  heirs.  "  Pourvu  toutefois 
qu'apr^s  le  deces  de  Tun  des  conjoints,  soit  fait  loyal  in- 
ventaire,  et  qu'il  n'y  ait  faute  ni  fraude  de  la  part  de  la 
femme,  ou  de  ses  heritiers."  (c)  And  according  to  the 
Code  :  "  Pourvu  qu'il  y  ait  eu  bon  et  fidele  inventaire, 
et  en  rendant  compte  tant  du  contenu  de  cet  inventaire 
que  de  ce  qui  lui  est  echu  par  le  partage."  (rf) 

The  inventory  is  absolutely  necessary,  as  between  the 
wife,  or  her  heirs,  and  the  creditors,  but  not  so  as  between 
her  heirs  and  the  husband.  As  against  him,  the  amount 
received  by  the  wife's  heirs  as  their  share  of  the  com- 
munity, is  established  by  the  partition  between  them 
and  the  husband  of  the  property  of  which  it  consisted, 
and  he  is  not  permitted  to  dispute  the  amount  fixed  by 
an  act  to  which  he  was  a  party,  (e) 

The  inventory  ought  to  resemble  that  which  the  wife 
is  required  to  make,  when,  on  the  death  of  her  husband, 
she  renounces  the  community,  (e) 

There  must  be  a  just  and  true  account  rendered  by  her, 
to  the  creditors  by  whom  she  is  sued,  of  all  the  property 
of  the  community  which  she  has  received  as  her  share 
on  the  partition.  She  is  to  be  debited  with  the  value 
affixed  to  the  moveables  according  to  the  inventory,  and 

(a)  Art.  228.  (6)  Art.  1483. 

(c)  Art.  228.  id)  Art.  U83. 

(e)  Pothier,  ib.  n.  745. 
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she  is  not  at  liberty  to  deliver  them  in  specie,  after 
having  used  them.  She  is  to  be  debited  with  the  value 
at  which  the  immoveable  property  was  estimated,  at  the 
time  of  the  partition,  if  she  retains  it;  or,  if  she  restores 
it,  she  is  chargeable  with  its  deteriorations,  if  occasioned 
by  her  act.  She  is  debited  with  X^efructus  received  by 
her,  so  far  as  they  exceed  in  value  the  interest  on  sums 
paid  by  her  in  discharging  the  debts  of  the  community. 
She  is  to  be  allowed  all  such  debts  as  she  may  have  paid 
to  the  creditors,  as  well  as  the  expense  of  the  inventory, 
partition,  and  account.  Her  liability  to  the  creditors  is 
limited  to  the  balance  which  may  be  due  from  her  after 
these  debits  and  credits,  (a) 

The  preceding  observations  are  equally  applicable, 
when  the  heirs  of  the  wife  who  has  predeceased  her 
husband,  are  sued  by  the  creditors.  (6) 

Creditors  who  have  an  hypothec,  or  lien,  on  im- 
moveable property,  which,  on  the  partition,  has  fallen 
to  the  wife,  or  her  heirs,  as  her  or  their  share,  may 
proceed  against,  and  recover  from  her,  or  them,  in 
respect  of  that  immoveable,  their  whole  debt ;  but  she  is 
entitled  to  be  repaid  a  moiety  of  such  debt,  by  the  other 
conjoint.  She  may  resist  the  demand  of  the  hypothecary 
creditor,  by  showing  that  she  has  paid  another  creditor 
whose  hypothec  was  prior,  and  that  she  is  entitled  to 
stand  in  the  place  of  such  prior  creditor,  (c)  If  such 
payment  exhaust  the  value  of  the  immoveable,  the 
creditor  has  no  further  claim  against  her.  (c) 

III.  Under  the  coutume^  the  husband  has  the  exclusive 
administration  of  the  property  in  community,  and  an 
absolute  power  of  alienating  it. 

"  Le  mari  est  seigneur  des  meubles  et  conquets  im- 

(a)  Potbier,  n.  747,  et  scq.  Code,  art.  1483.  Toullier,  liv.  3,  tit.  6,  c.  2, 
§  5,  n.  242,  et  seq. 

(J))  Pothier,  ib.  n.  741.     Code,  art.  1491. 

(c)  Pothier,  ib.  n.  761,  et  seq.  n.  755.  Code,  art.  1489-  Toullier, 
ib.  n.  258. 
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meubles  par  lui  faits  durant  et  constant  le  mariage  de 
lui  et  de  la  femme,  en  telle  mani^re,  qu'il  les  pent 
vendre,  aliener,  ou  hypothequer,  et  en  faire  et  disposer 
par  donation,  ou  autre  disposition  faite  entre  vifs  a  son 
plaisir  et  volonte,  sans  le  consentement  de  sa  dite  femme, 
k  personne  capable,  et  sans  fraude."  (a) 

He  is  authorized  to  sell,  alienate,  hypothecate,  or 
charge  it  with  all  the  debts  which  he  contracts,  although 
it  could  not  be  pretended  that  they  had  any  relation 
to  the  concerns  of  the  community.  He  may  burthen  it 
with  services.  He  is  not  accountable  for  such  of  the 
property  as  he  may  have  lost  or  deteriorated,  by  acts  of 
commission  or  omission,  (jb) 

As  a  necessary  consequence  of  the  power  thus  vested 
in  him,  the  coutume  also  transfers  to  him  all  the  moveable 
and  possessory  actions,  notwithstanding  they  may  be 
derived  from  the  wife,  and  exclusively  regard  her 
separate  immoveable  property.  He  can  sue  and  be  sued 
in  such  actions  without  making  her  a  party,  (c) 

Actions  of  this  description,  which,  whilst  she  was  sole, 
had  been  instituted  by  or  against  her,  cannot  be  so 
continued  after  the  marriage,  but  they  must  be  prose- 
cuted against  the  husband,  although  it  is  competent, 
and  it  is  the  interest  of  the  wife's  creditor  to  join  her 
as  a  defendant  to  the  action,  in  order  that  he  may  ac- 
quire an  hypothec  on  her  property,  (d) 

As  the  husband,  on  the  dissolution  of  the  community, 
is  entitled  to  one  moiety  only  of  the  property,  he  cannot 
make  a  testamentary  disposition  of  more  than  a  moiety. 
The  donation,  or  other  disposition,  which  he  may  make, 
must,  in  the  terms  of  the  coutume^  be  entre  vifs.  (e)  If 
he  has  bequeathed  a  specific  thing,  included  in  the  com- 
munity, it  must  depend  on  the  language  of  the  will, 
whether  he  intends  to  dispose  of  the  whole,  or  only  of 

(a)  Art.  225.  (jb)  Pothier,  ib.  n.  468,  et  seq. 

(c)  Cout.  art.  233.     Pothier,  ib.  473.  (rf)  Pothier,  ib.  n.  473. 

(e)  Pothier,  n.  475. 
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his  moiety,  (a)  If  it  purport  to  be  a  disposition  of  the 
wholcj  although  the  whole  cannot  be  bequeathed  to  the 
prejudice  of  the  wife,  yet  the  husband's  heirs  will  be 
bound  to  make  it  good  to  the  legatee,  (a) 

The  Code  has,  with  some  slight  modification,  con- 
ferred a  similar  power  on  the  husband.  "  Le  mari 
administre  seul  les  biens  de  la  communaute.  II  pent  les 
vendre,  aliener,  et  hypothequer  sans  le  concours  de  la 
femme."(6) 

**  Le  mari  a  I'administration  de  tons  les  biens  per- 
sonnels de  la  femme.  II  peut  exercer  seul  toutes  les 
actions  mobili^res  et  possessoires  qui  appartiennent  a  la 
femme."  (c) 

The  coutume  sustains  only  such  donations  by  the  hus- 
band as  are  made  apersonne  capable^  et  sansfraude. 

The  donation  is  fraudulent  and  void  if  it  tends  to 
benefit  the  husband  at  the  expense  of  the  share  of  the 
wife,  or  her  heirs,  in  the  community.  It  is  presumed 
also  to  be  fraudulent,  either  on  account  of  its  magnitude, 
or  from  its  having  been  made  during  the  last  illness  of 
the  wife  ;  or,  according  to  the  opinion  of  Lebrun,  if  the 
husband  reserve  to  himself  the  usufruct  of  the  property. 
Pothier  dissented  from  that  opinion,  (rf)  but  the  Code 
has  expressly  adopted  it. 

The  donation,  although  void  against  the  wife,  or  her 
heirs,  is  valid  against  the  donor,  and  his  heirs,  from 
whom  the  donee  may  recover  the  property  itself,  or  its 
value,  if  it  has  on  the  partition  fallen  to  the  wife  as 
her  share,  (e) 

The  restriction  does  not  prevent  the  husband  from 
making  a  donation  to  the  children  of  himself  and  his 
wife  ;  and  a  donation,  which  would  otherwise  be  void, 
is  valid,  if  the  wife  concurs  in  it.  (e) 

(a)  Pothier,  Traits  de  la  Ck>m.  n.  476.  (b)  Art.  1421. 

(c)  Art.  1428.  ((i)  Pothier,  ib.  n.  480,  et  seq.     Code.  art.  1422. 

(e)  Pothier,  ib.  n.  496. 
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The  Code  prohibits  the  husband  from  disposing  entre 
vifs,  by  gratuitous  title,  of  the  immoveables  of  the  com- 
munity, or  of  the  whole  moveable  estate,  or  a  certain 
portion  of  it  (ime  quotitS),  except  for  the  establishment 
of  the  common  children  of  himself  and  his  wife.  But 
this  prohibition  is  illusory,  because  by  a  subsequent  pro- 
vision he  may  dispose  of  moveable  effects  by  gratuitous 
and  particular  title,  for  the  benefit  of  any  persons,  pro- 
vided he  do  not  reserve  to  himself  the  usufruct,  (a) 

He  cannot  by  testament  bequeath  more  than  his 
share  in  the  community,  (b) 

If  he  has  given  by  testament  any  article  of  the  com- 
munity, the  donee  cannot  claim  it  in  specie,  unless  such 
article  has,  upon  the  partition,  fallen  to  the  lot  of  the 
heirs  of  the  husband  ;  if  it  has  fallen  to  the  lot  of  the 
wife,  the  legatee  has  his  recompense  for  the  total  value 
of  the  article  given,  out  of  the  portion  belonging  to  the 
heirs  of  the  husband  in  the  community,  and  out  of  his 
bienspropres.  (c) 

The  wife  cannot,  of  her  own  authority,  exercise  any 
power  of  administration  or  alienation  over  the  property 
in  community.  It  has  been  justly  observed,  with  regard 
to  her  right  in  the  property  in  community,  that  she  is 
not  proprie  soda,  sed  speratur  fore.  She  has  une  simple 
esperance  to  share  in  such  property  as  may  be  found  at 
the  dissolution  of  the  community  undisposed  of  by  the 
husband,  (d) 

She  becomes,  by  operation  of  law,  a  party  to  the  debts 
contracted  by  her  husband,  and  liable  to  the  extent  of 
her  interest  in  the  property  of  the  community,  without 
any  actual  concurrence  on  her  part,  and  by  the  effect 
alone  of  the  marital  power.  If  she  become,  in  fact,  a 
party  to  the  debt,  having  been  authorized  by  her  hus- 

(a)  Ck>de,  art.  1422.    Pothier,  Trait^  de  la  Com.  n.  475. 

(b)  Code,  art.  1423.  (c)  Pothier,  ib.  n.  479-     Code,  art.  1423. 
{d)  Pothier,  ib.  n.  497.  Code,  art.  1426,  1427.  Toullier,  liv.  3,  tit.  6,  c.2, 

n.  239. 
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band  to  concur  in  it,  she  incurs  a  liability  in  respect 
not  only  of  that  interest,  but  also  personally,  and  in 
respect  of  all  her  separate  property,  (a) 

The  coutume  vests  in  the  husband  the  sole  adminis- 
tration and  management  of  the  wife's  separate  pro- 
perty (her  biens  propres)  y  as  well  as  of  the  property  in 
community,  (b) 

The  Code  gives  him  a  similar  power,  (b) 

By  virtue  of  this  power  he  acquired  titles  of  honour, 
and  exercised  the  honorary  rights  of  seignory,  per- 
formed the  feudal  services  annexed  or  incident  to  the 
¥dfe's  property,  and  presented  to  those  offices  the  ap- 
pointment of  which  was  incident  to  the  property,  (c) 

He  also  received  for  himself,  or  the  community,  the 
rents  or  profits  of  her  separate  property.  He  could 
grant  leases  of  it,  for  a  term  not  exceeding  nine  years, 
if  it  were  rural,  or  six  years,  if  it  were  situated  in  Paris, 
provided  such  leases  were  made  without  fraud,  (d) 

The  Code  has  adopted  a  similar  provision,  allowing 
him  to  grant  leases  for  nine  years,  without  making  the 
distinction  in  respect  of  property  situated  in  Paris,  (e) 

The  lease  must  be  made  sansfraude.  It  is  presumed 
to  be  fraudulent,  if  it  be  made  during  the  wife's  last 
illness,  or  if  it  be  made  by  anticipation,  that  is,  at  a 
time  when  there  are  many  years  remaining  before  the 
existing  lease  expires,  {f) 

According  to  the  Code,  {g)  leases  made  or  renewed 
by  the  husband  for  nine  years  or  less,  or  more  than 
three  years  before  the  expiration  of  the  existing  lease, 
if  it  regards  rural  property,  or  more  than  two  years 


(a)  Fothier,  Trait^  de  la  Com.  n.  731.    Code,  art.  1419.    ToulHer,  liv.  3, 
tit.  5,  c.  2,  n.  233. 

(b)  Cout.  art.  233.      Eothier,  Tr.  de  la  Puiss.  n.  81,  et  seq.      Code, 
art.1428.    Tonllier,  ib.  n.  381,  et  seq. 

(c)  Pothier,  ib.  n.  87»  et  seq.  {S)  Code,  art.  226. 
(c)  Code,  art.  1429,         (/)  Potbicr,  ib.  n.  91.        {g)  Code,  art.  1430. 

VOL.  I.  B  B 
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before  the  same  period,  if  it  relates  to  houses,  are  void, 
unless  their  enjoyment  has  commenced  before  the  dis- 
solution of  the  community. 

The  husband  has  not  the  power  of  making  any  dis- 
position of  the  wife's  property  without  her  consent. 
The  coutume  expressly  withholds  it  from  him.  "  Le 
mari  ne  pent  vendre,  echanger,  faire  partage  ou  lici- 
tation,  charger,  obliger,  ni  hypotequer  le  propre  heritage 
de  sa  femme,  sans  le  consentement  de  sadite  femme,  et 
icelle  par  lui  autorisee  k  cette  fin." (a) 

The  Code  contains  a  similar  prohibition.  "  II  ne  peut 
aliener  les  immeubles  personnels  de  sa  femme  sans  son 
consentement."  (6) 

But  by  leaving  him  in  the  sole  management  of  her 
estate,  he  has  it  in  his  power  to  prejudice  her  interests 
in  it.  He  may  by  his  neglect  allow  prescription  to 
run  against  her,  or,  by  the  non-payment  of  fines,  he  may 
subject  her  estate  to  forfeiture.  Under  the  coutume 
and  Code,  she  is  entitled  to  be  indemnified  from  her 
husband's  property  for  the  loss  she  has  sustained .  (c) 

The  terms  in  which  this  incapacity  is  declared  by 
the  coutume  and  Code  have  been  already  cited,  and  the 
nature  of  the  autorisatiouy  which  is  required,  has  been 
considered. 

Upon  the  sale  of  the  separate  estate  belonging  to  her, 
or  her  husband,  during  the  coverture,  they  are  re- 
spectively entitled  to  be  reimbursed  its  price,  out  of  the 
community,  {d) 

IV.  The  community  is  dissolved  by  the  natural  or 
civil  death  of  either  of  the  conjoints,  or  by  separation, 
either  de  biens^  or  de  corps,  (jb) 

The  separation  de  hiens  may  be  obtained  by  the  wife, 

(a)  1  Duplesses,  art.  226,  p.  346.  (5)  Art  1428. 

(c)  Pothier,  Traits  de  la  Puiss.  n.  86.    Code,  art.  1428.     lb.  art.  1538. 
{f)  Ck>ut.  art.  232.    Code,  art.  1433. 
(e)  Pothier,  Tr.  de  la  Com.  part  3,  c.  1,  n.  510.    Code,  art.  1441. 
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if  it  appears  that  her  separate  property,  or  dowry,  is  in 
danger  of  being  dissipated  by  the  husband,  or,  that  in 
consequence  of  his  conduct,  there  may  not  remain  suf- 
ficient estate  to  satisfy  her  claims,  (a) 

The  wife  alone  has  the  right  of  demanding  a  sepa- 
ration de  Mens,  (b) 

It  can  only  take  effect  by  means  of  a  judicial  sentence, 
which  has  been  bond  fide  executed,  and  which  has  been 
publicly  pronounced. 

A  voluntary  separation  is  null,  (c) 

The  Code  requires,  as  essential  to  its  validity,  that 
before  its  execution,  it  should  be  made  public,  by  a 
notice,  upon  a  list,  appropriated  to  this  purpose,  in  the 
principal  hall  of  the  court  of  First  Instance,  and  also, 
if  the  husband  be  a  merchant,  banker,  or  tradesman, 
in  that  of  the  court  of  Commerce,  at  the  place  of  his 
domicile. 

The  judgment  has  relation,  as  to  its  effects,  to  the 
day  of  the  demand  by  the  wife,  {d) 

The  Code  has  adopted  a  rule,  established  by  the 
parliaments  of  Dijon  (e),  and  Rouen  {f)^  that  the 
creditors  of  the  husband  should  be  permitted  to  contest 
the  wife's  demand  for  a  separation  de  biens.  (g) 

But  the  wife's  creditors  cannot,  without  her  consent, 
demand  such  separation.  (A) 

Nevertheless,  in  case  of  bankruptcy,  or  embarrassment 
of  the  husband,  they  may  avail  themselves  of  the  claims 
of  the  wife  on  her  husband's  estate,  to  the  amount  of  the 
debts  which  she  owes  them.  (A) 

The  wife,  separated  either  in  body  and  goods,  or  in 

(a)  Poihier,  Traits  de  la  Com.  part  3,  c.  1,  n.  510.  Code>  art.  1443, 15631 
Toullier,  liy.  3,  tit.  6,  c.  2,  §  3,  n.  20.  Cochin,  torn.  5,  p.  142.  Case  of  the 
Marquis  du  Pont  du  Ch&let. 

(b)  Pothier,  ib.  n.  513.     Code,  art.  1443. 

(c)  Pothier,  ib.  n.  514,  518,  523.     Code,  art.  1443,  1444. 

(d)  Code,  art.  1445.  Pothier,  ib.  n.  521.         (e)  ArrSt,  March  20,  1650. 
(/)  Ib.  August  30,  1555.    Merlin,  tit.  Separation,  Sect.  2,  §  3,  art.  2. 
(g)  Art.  1447.    Code  de  Proced.  Civile,  871.  (*)  Art.  1446. 

bb2 
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goods  only,  regains  the  uncontrolled  government  thereof, 
and  she  may  dispose  of  her  moveables,  and  alienate  them. 
She  cannot  alienate  her  immoveables,  without  the  con- 
sent of  her  husband,  or  without  being  thereto  authorized 
by  the  court,  on  his  refusal,  (a) 

It  is  in  the  power  of  the  parties,  by  their  mutual  con- 
sent, notwithstanding  the  sentence  of  separation  has 
been  executed,  (b)  to  revive  the  community.  But  this 
consent  should  be  expressed  by  an  act  before  notaries,  and 
with  a  minute,  a  copy  of  which  is  required  to  be  affixed, 
in  the  manner  prescribed  by  the  article  1445.  (c) 

In  this  case  the  community  is  resumed,  as  from  the 
day  of  marriage,  and  is  to  be  considered,  in  all  which 
relates  to  it,  as  if  there  had  been  no  separation ;  but  it 
is  thus  resumed,  without  prejudice  to  such  acts  of  the 
wife,  as  it  was  competent  for  her,  during  the  separation, 
to  perform,  (rf) 

V.  The  wife,  on  the  dissolution  of  the  community  by 
the  death  of  the  husband,  or  by  separation  de  Jnens^  has 
the  option  of  accepting  or  renouncing  it.  The  same 
option  belongs  to  her  heirs,  or  universal  successors,  but 
not  to  the  husband,  or  his  heirs,  {e) 

This  right  will  not  exist,  when  it  has  been  agreed  on 
the  marriage,  that  the  wife's  heirs  shall  receive  only  a 
given  sum  out  of  the  community ;  or  it  may  be  forfeited 
by  a  sentence  convicting  her  of  adultery ;  or  if,  after 
sentence,  she  has  refused  to  cohabit  with  her  husband. 

Having  once  accepted,  or  renounced,  the  option  is  at 
an  end,  and  she  cannot  change  her  purpose.  (/) 

The  acceptance  of  the  community  is  either  express, 
aut  verbisy  as  by  assuming,  in  some  act,  the  character 
de  commune y  or  implied,  aut  facto ^  as  when  she  does 

(a)  Pothier,  Traits  de  la  Com.  n.  522.  (b)  Code,  art.  1449. 

(c)  Pothier,  ib.  n.  523,  524.     Code,  art.  1445. 
id)  Code,  art.  1449,  1451.     Pothier,  ib.  n.  527. 

<e)  Pothier,  ib.  part  2,  c.  2,  n.  531.      Code,  art.  1443.      Totdlicr,  liv.  3, 
tit.  5,  c.  2,  §4,  n.  128,  129-  (/)  Pothier,  ib.     Code,  art.  1455. 
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some  act,  from  which  it  is  inferred  that  she  adopts  that 
character,  and  which  does  not  admit  of  being  referred 
to  any  other  character  which  she  could  adopt. 

Acts,  however,  for  the  preservation  of  the  eflfects  of 
the  community,  before  she  has  finally  decided  on  ac- 
cepting, or  renouncing  it^  or  ordering,  or  paying  for,  the 
funeral,  will  not  be  deemed  an  acceptance,  (a) 

The  acceptance  has  relation  to  the  time  of  the  disso- 
lution of  the  community;  and,  from  that  time,  the  wife, 
or  her  heirs,  are  deemed  proprietors,  jpar  indivisy  of  all  the 
effects  of  the  community,  and  of  all  the  fruits,  &c.  which 
have  since  been  received,  and  they  are  liable  for  the 
debts,  {b) 

The  cautume  gives  to  the  wife,  and  her  heirs,  the 
power  of  renouncing  the  community,  on  compl)dng  with 
certain  conditions.  **  II  est  loisible  h.  toute  femme 
noble,  ou  non  noble,  de  renoncer  (si  bon  lui  semble), 
apres  le  trepas  de  son  mari,  a  la  communaute  des  biens 
d'entre  elle  et  sondit  mari,  la  chose  etant  entiere :  et  en 
ce  faisant  demeurer  quitte  des  dettes  mobiliaires,  dues 
par  sondit  mari  au  jour  de  son  trepas,  en  faisant  faire 
bon  et  loyal  inventaire."  (c) 

The  Code  gives  them  a  similar  power :  "  Apr^s  la 
dissolution  de  la  communaute,  la  femme,  ou  ses  h^ritiers 
et  ayans-cause,  ont  la  faculte  de  Taccepter  ou  d'y  re- 
noncer:  toute  convention  contraire  est  nulle."  (d) 

"  La  femme  qui  s*est  immiscee  dans  les  biens  de  la 
communaute  ne  pent  y  renoncer. 

*  *  Les  actes  purement  administratifs  ou  conservatoires 
n'emportent  point  immixtion."  (c) 

"  La  femme  majeure  qui  a  pris  dans  un  acte  la  qualite 
de  commune  ne  pent  plus  y  renoncer  ni  se  faire  restituer 
centre  cette  qualite,   quand  meme  elle  Vaurait  prise 

(a)  Pothier,  Traite  de  la  Com.  n.  541.     Code,  art.  1454. 

(5)  Pothier,  ib.  n.  548.        (c)  1  Duplesses,  art.  237>  Uv.  2,  c.  3^  p.  435. 

(rf)  Code,  art.  1453.  (<•)  lb.  Art.  1454. 
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avant  d'avoir  fait  inventaire,  s'il  n'y  a  eu  dol  de  la  part 
des  heritiers  du  man."  (a) 

The  wife  could  not,  by  any  stipulation  previous  to  the 
marriage,  relinquish  this  right.  (6) 

The  cautume  does  not  prescribe  the  time  within  which 
the  renunciation  must  be  made.  She  might  renounce 
at  any  time,  unless  she  had  accepted  or  been  sued  by 
creditors,  and  compelled  to  declare  her  intention. 

The  Ordinance  of  1667  (c)  gives  to  the  widow  forty 
days  from  the  day  of  the  husband's  death,  or  from  that 
of  her  first  becoming  aware  of  his  death,  if  it  happened 
when  she  was  at  a  distance  from  him,  to  make  an  in- 
ventory of  the  eflFects  in  order  that  she  may  ascertain 
their  value,  and  thirty  days  thereafter  to  deliberate 
whether  she  will  accept  or  renounce,  (d) 

The  couiume  and  the  Code  will  not  admit  of  a  renun- 
elation  after  she  has  accepted. 

The  rule  prescribed  by  the  Ordinance  of  1667,  was 
peremptory,  and  no  extension  of  time  was  granted. 

But  under  the  Code,  when  the  dissolution  takes  place 
by  death,  natural  or  civil,  the  wife  is  not  precluded 
from  renouncing  at  any  period,  if  she  has  abstained  from 
intermeddling  with  the  estate.  When  the  dissolution 
is  by  separation,  if  she  has  not  within  three  months 
and  forty  days  after  the  sentence  pronounced,  accepted 
the  community,  she  is  deemed  to  have  renounced  it, 
unless  in  the  interval  she  obtains  from  the  court  an 
extension  of  the  time,  (c) 

The  coutume  and  Code  require  that  a  true  and  faith- 
ful inventory  should  be  made  by  the  wife,  if  the  com- 
munity be  dissolved  by  the  death  of  the  husband ;  but 
it  is  not  required,  when  it  is  dissolved  by  a  separation 

(a)  Code,  art.  1465. 

(b)  Pothier,  Traits  de  la  Com.  n.  551.     Code,  art.  1463.     Toullicr,  tit  6, 
c.  2,  §  4,  n.  126.  (c)  Tit  2,  art.  6.  (rf)  Pothier,  ib.  n.  558. 

(e)  Code,  art.  1463 
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de  biens ;    or  M^hen  the  wife'il  heirs  succeed  on  the  death 
of  the  husband  who  had  survived  her.  (a) 

There  must  be  an  inventory,  although  there  should 
be  no  effects. 

The  Code  has  prescribed  that  it  should  be  made  either 
in  the  presence,  or  after  due  summons,  of  the  heirs. 

It  must  be  affirmed  by  her  to  be  true,  (b) 

If  the  wife  have  several  heirs,  some  of  whom  accept, 
and  others  renounce,  the  heir  who  accepts  can  only 
take  his  particular  hereditary  share  in  the  moiety  which 
belongs  to  the  wife ;  the  remainder  is  retained  by  the 
husband,  who  is  liable  to  the  heir  renouncing  for  those 
claims  to  which  the  wife  was  entitled  on  her  renouncing, 
but  to  the  extent  only  of  such  heir's  particular  share  of 
the  party  renouncing,  (c) 

The  wife  or  her  heirs  might  be  relieved  against  an 
act  of  renunciation  or  acceptance,  on  the  ground  of 
fraud  or  minority,  (d) 

The  acceptance  of  the  community,  (e)  as  well  as  the  re- 
nunciation, (/)  might  be  impeached  and  set  aside  by  the 
creditors  who  had  been  defrauded  by  either  of  those  acts. 

The  Code  also  gives  them  the  right  of  setting  aside 
the  renunciation,  and  of  accepting  the  community  in 
their  own  right,  (g)  but  it  seems  they  cannot  impeach 
her  acceptance  of  it.  (Ji) 

As  the  renunciation  ought  to  be  a  surrender  or  aban* 
donment  of  all  the  effects  of  the  community,  the  wife 
was  not  permitted,  under  the  coutume,  to  retain  more 
than  the  most  simple  articles  of  apparel. 

The  Code,  more  consistently  with  the  present  state  of 
society,  permits  her  to  retain  linen  and  clothes  for  her 
own  use.  (i) 

(a)  Pothier,  Traits  de  la  Com.  n.  561.    Code,  art.  14S6,  et  seq. 

(ff)  Code,  ib. 

(e)  Pothier,  ib,  n.  579.    Code,  art.  1475.    Toullier,  tit.  5,  c.  2,  §4,  n.  I92L 

id)  Potbier,  ib.  n.  552,  558.  (e)  Ib.  n.  559. 

(/)  Ib.  n.  533.  (^f)  Code,  art.  1464.  (A)  Toullier,  ib.  n.  203. 

it)  Code,  art.  1492. 
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The  Code  permits  her,  during  the  interval  allowed 
her  for  making  the  inventory,  and  deliberating,  to 
take,  for  the  support  of  herself  and  her  domestics,  the 
provisions  remaining  in  the  house,  and  if  there  are  none, 
to  purchase  them  on  the  credit  of  the  common  stock, 
and  to  remain  in  the  house  without  paying  rent,  (a) 

A  similar  indulgence  was  granted  her  by  the 
coutume,  (b) 

By  the  conversion  or  concealment  on  the  part  of  the 
widow,  or  her  heirs,  of  any  part  of  the  property 
belonging  to  the  community,  they  are  chargeable  as  if 
they  continued  in  the  community,  notwithstanding  they 
may  have  renounced  it.  (c) 

VI.  A  continuation  of  the  community  was  established 
by  the  coutume  in  the  following  terms  : 

^^  Quand  Tun  des  deux  conjoints  par  manage  va  de 
vie  a  trepas,  et  delaisse  aucuns  enfans  mineurs  dudit 
manage,  si  le  survivant  des  deux  conjoints  ne  fait  faire 
inventaire,  avec  personne  capable  et  legitime  contra- 
dicteur,  des  biens  qui  etoient  communs  durant  le  dit 
manage,  et  au  tems  dudit  trepas,  soit  meubles  ou 
conquets  immeubles,  Tenfant  ou  enfans  survivans 
peuvent,  si  bon  leur  semble,  demander  communaute  en 
tous  les  biens  meubles  et  conquets  immeubles  du  sur- 
vivant, pose  qu'icelui  survivant  se  remarie."  (rf) 

"  Et  pour  la  dissolution  dela  communaute,  faut  que  le- 
dit  inventaire  soit  fait  et  parfait,  et  k  la  charge  de  faire 
clorre  ledit  inventaire  par  le  survivant,  trois  mois  apres 
qu'il  aura  ete  fait:  autrement  et  k  faute  de  ce  faire 
par  le  survivant,  la  communaute  est  continuee,  si  bon 
semble  aux  enfans.  "(e) 

According  to  these  articles,  if  the  survivor  has  not, 
by  an  inventory  of  the  effects  of  the  community,  shewn 

(fl)  Code,  art.  1465.  (b)  Pothier,  TraiU  de  la  Com.  n.  570,  671. 

(c)  Code  Civil,  art.  460,  477.      Pothier,  ib.  n.  690.     Toullier,  tit.  5,  c.  2, 
$  4,  n.  212.    Merlin,  tit.  Recele. 
id)  Cout.  art  240.  (e)  Ib.  art.  241. 
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the  share  therein  of  the  children  of  the  deceased,  they 
were  entitled  to  demand  a  continuation  of  the  com- 
munity. 

In  order  that  the  continuation  may  take  place, 
1st,  The  deceased  must  have  left,  of  his  or  her  marriage 
with  the  survivor,  a  child  or  children,  or  the  issue  of  a 
child  or  children.  The  child,  or  one  of  several  children, 
must  be  the  heirs  or  universal  successors  of  the  deceased, 
capable  of  taking,  and  entitled  to,  the  share  of  the  de- 
ceased, (a)  2nd,  The  survivor  must  have  failed  to  make 
a  just  and  true  inventory  and  valuation  of  the  property  of 
the  community,  within  the  time  prescribed  by  the  Ordi- 
nance of  1667,  relative  to  the  inventory  to  be  made  by 
widows  on  their  renunciation.  The  inventory  must  be 
made  avec  un  legitime  cantradicteur,  that  is,  the  guardian 
of  the  minors,  unless  the  survivor  be  the  guardian,  in 
which  case  a  curator  pour  le  fait  (Tinventaire  is  ap- 
pointed. 

The  inventory  must  be  closed  within  three  months.  If 
any  of  these  requisites  should  not  be  complied  with,  the 
children  are  entitled  to  have  the  community  continued. 

3rd.  The  continuation  of  the  community  does  not 
take  place  unless  it  is  demanded  on  the  part  of  the 
minor  heirs,  (b) 

The  continued  community,  as  against  the  survivor, 
consists  of  all  the  property  which  was  the  subject  of 
the  commimity  at  the  time  of  the  death  of  the  deceased 
conjoint,  and  of  that  which,  if  both  conjoints  had  been 
living,  would  have  formed  part  of  it ;  but  the  survivor's 
power  of  alienating  any  part  of  it  no  longer  exists,  (c) 

No  part  of  the  property  which  belongs  to  the  minors, 
except  their  share  of  the  community,  nor  which  may 
devolve  on  them  during  the  continuation  of  the  com- 
munity, forms  any  part  of  it.  (rf) 

(a)  Pothier,  Traits  de  la  Com.  part  6,  c.  I,  §  3,  n.  813.         (6)  lb.  n.  800. 
(c)  Pothier,  ib.  n.  818.  (e?)  lb.  n.  829. 
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The  continued  community  is  charged  with  the  debts 
which  the  original  community  owed  to  third  persons, 
as  well  as  to  the  two  conjoints,  with  debts  contracted  by 
the  survivor,  unless  they  regard  himself,  or  his  jown 
benefit  alone,  or  are  donations,  and  with  the  expenses 
of  repairs,  maintenance,  &c. 

This  continued  community  is  dissolved  on  the  de- 
mand of  the  survivor,  if  he  has  made  the  required  in- 
ventory, or  by  the  heirs  of  the  deceased,  (a) 

Upon  the  death  of  any  one  of  the  minor  heirs,  leaving 
children,  the  latter  succeed  to  their  parent's  share  in 
the  continued  community.  If  he  leaves  no  child,  his 
share  therein  accrues  to  the  survivors.  (A) 

It  is  optional  with  the  minor  heirs  whether  they  will 
accept  or  renounce  the  continuation ;  and  it  is  compe- 
tent for  some  to  renounce  and  others  to  continue  it.  (c) 

When  the  survivor  with  whom,  and  the  heirs  of  the 
deceased,  the  community  continues,  again  marries  in 
community,  the  new  spouse  becomes  a  member  of  the 
continued  community,  which  is  called  la  communauti 
tripartite,  (d) 

The  rules  by  which  the  latter  community  are  governed 
correspond  with  those  already  stated. 

The  children  of  the  deceased  are  entitled  to  one-third, 
and  the  husband  and  his  second  wife  each  to  a  third  of 
the  property. 

The  Code  does  not  adopt  a  continuation  of  com- 
munity ;  but  in  addition,  if  there  be  children  under  age, 
and  no  inventory  made,  it  subjects  the  surviving  married 
party  to  the  loss  of  the  enjoyment  of  their  revenues,  in 
addition  to  actions  which  may  be  brought  against  the 
party  for  the  recovery  of  the  property  belonging  to  the 
community,  (e) 

(a)  Pothier,  Trait^,  de  la  Com.  n.  854. 

(jb)  Cout.  art.  243.  Pothier,  ib.  n.  859.  (c)  Pothier,  ib.  n.  873,  et  seq. 

id)  Ib.  n.  907,  908.  (e)  Code,  art.  1442. 
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VII.  The  community  having  been  accepted  by  the 
wife  or  her  heirs,  liquidation  and  partition  take  place. 

The  married  persons  or  their  heirs  bring  into  the 
mass  of  property  existing  at  the  time  of  the  dissolution 
all  which  is  due  by  them  to  the  community  for  com- 
pensation  or  indemnity. 

In  treating  of  the  indemnity,  recompense,  or  com- 
pensation, to  be  made  to  the  community,  or  to  either  of 
the  conjoints,  the  term  remploi  is  used  to  express  the 
replacing  or  compensation  by  another  property  of  the 
same  kind,  for  the  separate  property  of  one  of  the  con- 
joints, which  has  been  sold,  or  otherwise  disposed  of. 
When  a  property,  not  of  the  same  kind,  but  its  value,  is 
to  be  replaced,  the  terms  recompense,  ou  reprise^  are 
used  to  express  the  indemnity,  or  recompense,  and  that 
it  is  to  be  taken  out  of  the  community,  before  a  par- 
tition is  made. 

The  recompense,  or  indemnity,  is  due  to  the  com- 
munity, by  the  conjoint  who  has  enriched  himself  at 
the  expense  of  the  community.  Instances  in  which  it  is 
due,  are,  the  payment  of  a  debt,  which  was  exclusively 
payable  by  the  conjoint ;  sums  taken  for  the  exclusive 
advantage  of  the  separate  estate  of  the  conjoint ;  im- 
provements, which,  from  their  nature  and  extent,  are 
not  chargeable  on  the  community ;  dosj  given  to  the 
child  of  a  former  marriage ;  or,  to  a  common  child, 
but  on  terms  which  import  a  gift  by  the  conjoint 
exclusively. 

There  is  a  recompense,  or  indemnity,  due  to  the 
conjoint  by  the  community,  when  the  latter  has  become 
enriched  at  her  expense. 

From  the  mass  of  property,  each  married  person,  or 
the  heir,  deducts  his  own  separate  property  (biens 
prapres)j  if  it  exists  in  specie,  or  that  to  which  they  are 
entitled  in  remploi,  or  as  compensation,  the  price  of 
immoveables,  which  have  been  alienated  during  the 
community,  and  of  which  no  remploi  has  been  made. 
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and   indemnities   due  to  such   party  from   the  com- 
munity, (a) 

The  claims  of  the  wife,  or  her  heirs,  on  these  several 
accounts,  are  to  be  satisfied  in  the  first  instance,  before 
those  of  the  husband.  This  prinlege  is  given  to  the 
wife,  in  consideration  of  the  exclusive  administration 
vested  in  the  husband,  who  ought  to  suffer,  if  he  has 
been  the  means  of  diminishing  the  community.  It  is  to 
be  satisfied,  in  respect  of  property  which  no  longer  exists 
in  kind,  first,  by  means  of  the  ready  money ;  next,  of 
the  moveable  property ;  and  subsidiarily,  out  of  the  im- 
moveables of  the  community,  and,  in  that  case,  the 
choice  of  the  immoveables  is  yielded  to  the  wife,  and  to 
her  heirs,  (b)  If  the  property  in  community  be  not 
sufficient  to  satisfy  her  claims,  or  those  of  her  heirs,  she 
is  entitled  to  resort  to  her  husband's  separate  estate. 

The  repayments,  and  indemnities,  due  by  the  com- 
munity to  the  conjoints,  and  by  the  conjoints  to  the 
community,  carry  interest  from  the  day  of  the  dissolution 
of  the  community,  (c) 

After  all  the  deductions  of  the  two  married  parties 
from  the  mass  have  been  completed,  the  residue  is 
distributed,  in  moieties,  between  the  parties,  or  their 
representatives,  (d) 

After  the  partition  is  completed,  either  of  the  parties, 
who  remains  the  creditor  of  the  other,  is  entitled  to 
resort  to  the  share  of  the  property  in  the  community 
which  has  fallen  to  the  debtor,  or  to  the  separate  pro- 
perty of  the  latter,  (e) 

The  debts  which  are  owing  by  the  one  conjoint  to  the 
other,  carry  interest  only  from  the  day  of  demand  in 
court.  (/) 

(a)  Pothier^  Traits  de  la  Com.  n.  586>  et  seq.    Code,  art.  1470. 

(b)  Potluer,  ib.    Code,  art.  1471. 

(c)  Code,  art.  1473.        (d)  Ib.  1474.         (e)  Ib.  1478.        (/)  Ib.  1479. 
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In  those  provinces  of  France  which  were  governed  by 
their  own  cautumesy  the  wife  acquired  an  interest  in  the 
husband's  real  estate,  which  vested  in  possession  on  his 
death,  in  case  she  survived  him.  It  was  called  le 
dauaire.  There  was  no  provision  in  the  civil  law  ana- 
logous to  it.  It  was  probably  derived  from  the  Germans, 
according  to  whose  institutions,  ^^  dotem  non  uxor  marito 
sed  maritus  uxori  offert."(^) 

The  nature  and  extent  of  that  interest  were  regulated 
either  by  the  express  contract  of  the  parties,  on  their 
marriage,  or,  in  the  absence  of  such  contract,  by  the 
coutumey  or  law.  In  the  latter  case,  it  was  called  le 
douaire  coutumierj  and  in  the  former,  le  douaire  conven- 
tionely  or  prefix. 

The  nature  of  the  douaire^  under  the  coutume  of 
Paris,  is  thus  explained :  * '  Doiiaire  coutumier  est  de  la 
moitie  des  heritages  que  le  mari  tient  et  possede  au  jour 
des  epousailles  et  benediction  nuptiale ;  et  de  la  moitie 
des  heritages  qui  depuis  la  consommation  dudit  manage, 
et  pendant  icelui,  ^cheent  et  aviennent  en  ligne  directe 
audit  mari/'  (6) 

It  gives  to  the  wife  a  moiety  of  the  immoveables  which 
the  husband  held  and  possessed  on  the  day  of  the  nuptial 
benediction,  and  a  moiety  also  of  such  real  estate  as  he 
afterwards  acquired  by  direct  lineal  descent. 

The  marriage  must  be  such  as  would  confer  a  title  to 
the  community. 

The  nuptial  benediction  is  alone  sufficient,  and  such 
is  the  import  of  the  expression,  la  consommation  dudit 
mariage.  The  wife  has  only  this  moiety  for  her  life, 
and,  on  her  death,  it  becomes  the  absolute  property  of 
the  children,  (c) 

The  property  which  is  subject  to  douaire  consists  only 


(a)  Tacitus,  de  Morib.  Germ.  §  18. 
(6)  Dupless.  art.  248,  c.  2,  $  1,  p.  240. 
(c)  Cout.  art.  249. 
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of  that  which  is,  or  is  reputed,  immoveable  by  the  law. 
The  husband  must  possess  it,  as  owner.  It  must  be 
propre  de  communauU,  that  is,  excluded  from  it.  Such 
real  estate  as,  by  the  contract  of  the  parties,  had  been 
put  into  community,  is  not  subject  to  the  douairej  even 
if  the  wife  should  renounce  the  community,  (a) 

The  husband  must,  at  the  time  of  the  marriage,  have 
been  possessed  of  the  real  estate,  or  there  must  have 
been,  at  that  time  vested  in  him,  the  right  by  which  he 
subsequently  acquired  it.  But  if  the  subsequent  acqui- 
sition can  be  referred  to  a  new  title,  the  wife  cannot 
claim  the  dotuiire.  The  rules  laid  down  in  a  preceding 
section  for  determining  whether  property  was  a  conquit 
of  the  community,  are  to  be  applied  in  determining 
whether  it  be  propre y  and  excluded  from  it,  and  subject 
to  the  douaire.  (a) 

If  the  husband,  before  the  marriage,  but  after  it  had 
been  stipulated  by  nuptial  contract  that  the  wife  should 
be  endowed  du  douaire  coutumierj  disposes  of  real  estate, 
which  he  possessed  at  the  time  of  the  contract,  the  wife 
will  be  entitled  to  indemnity  from  the  heirs,  for  the 
value  of  the  estate,  (a) 

The  immoveable  property  must  have  descended  on 
the  husband,  in  the  direct  descending  line.  It  must 
have  come  to  him,  as  the  heir  of  his  father,  mother,  or 
other  ancestor,  in  the  direct  ascending  line.  But,  not- 
withstanding, it  may  have  been  thus  acquired,  yet,  if 
by  the  nuptial  contract,  it  was  to  be  part  of  the  com- 
munity, it  will  not  be  subject  to  the  douaire.  Property, 
which  is  propre  du  communaut^j  may  not  always  be  sub- 
ject to  douaire  J  but  it  may  be  stated,  as  an  universal 
rule,  that  if  it  be  a  subject  of  the  community,  it  is  not 
subject  to  the  douaire.  (6) 

The  property  must  have  descended  during  the  mar- 


(a)  Pothier,  Traits  du  Douaire,  part  1,  c.  2,  n.  36. 
(6)  lb.  n.  40. 
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riage  {pendant  icelut)^  the  wife  is  not,  therefore,  entitled 
to  douaire  of  an  estate  which  descends  after  his  death. 
The  estate  to  which  he  succeeds  by  substitution,  if  the 
author  was  a  direct  lineal  ascending  ancestor,  will  be 
subject  to  it,  notwithstanding  the  person  who  was  inter- 
posed before  the  husband  was  a  stranger,  (a) 

If  there  are  children  of  a  preceding  marriage,  and 
the  husband  again  marries,  the  second  wife's  douaire  is 
limited  to  that  part  of  the  husband's  estate  to  which  the 
douaire  of  the  first  marriage  does  not  attach.  Instead, 
therefore,  of  taking  a  moiety,  her  douaire  would  be 
one-fourth  only  of  his  estate ;  for,  it  is  a  rule,  that 
douaire  sur  douaire  lia  lieu,  nor  is  the  second  wife's 
interest  enlarged,  although  the  children  of  the  former 
marriage  should  die  before  her  husband.  (J) 

Upon  the  death  of  the  husband,  the  wife,  so  long  as 
she  enjoys  the  estate  in  common  with  the  husband's 
heirs,  must  contribute  in  respect  of  her  moiety  to  those 
charges  for  which  usufructuary  holders  are  liable,  (c) 

She  is  not  liable  for  any  of  the  moveable  debts 
owing  by  him  at  the  marriage ;  but  only  for  real  or 
immoveable  debts  contracted  by  him  before  the  mar- 
riage, (d) 

The  douaire  does  not  attach  on  estates  held  by  the 
husband  subject  to  a  substitution  which  takes  eflfect  after 
his  death,  because  it  is  not  in  his  power  to  charge  such 
an  estate ;  but,  if  the  author  of  the  substitution  were  the 
father  or  mother  of  the  husband,  and  there  is  no  other 
property  (ct  defaut  des  biens  lihres),  the  dovuire  would 
attach,  (e) 

It  attaches  on  property  subrogated  for  that  which  was 
originally  subject  to  the  douaire,  and  accessions  to  it.  (/) 

When  the  estate  has  ceased  to  exist,  by  the  act  or 

(a)  Pothier,  Traits  du  Douaire,  n.  43. 

(5)  Cout.  art.  253.     Pothier^  ib.  n.  46.  (c)  Pothier,  ib.  n.  53. 

(rf)  Ib.  n.  57.  (c)  lb.  n.  69.  (/)  lb.  n.  73. 
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default  of  the  husband,  the  wife  is  entitled  to  be  indem- 
nified out  of  his  other  property,  (a) 

If  his  property  in  the  estate  terminates  from  a  cause 
which  preceded  his  marriage,  she  cannot  claim  her 
dovmre.  She  can  derive  no  title  when  the  husband 
himself  had  no  title.  ^'  Nemo  potest  plus  juris  in  alium 
transferre  quam  ipse  haberet."  (6) 

An  estate  subject  to  douairey  if  it  be  voluntarily  sold 
by  the  husband,  without  the  wife's  consent,  or  if  it  be 
taken  in  execution,  by  creditors,  whose  demands  are 
subsequent  to  the  marriage,  continues  liable  to  her 
claim,  into  whatever  hands  it  may  have  passed.  It 
would  be  otherwise,  if  the  sale  had  been  an  act  of 
necessity,  for  public  purposes,  in  which  case  the  sale 
would  have  been  unimpeachable,  and  she  would  be 
entitled  to  her  douaire  from  the  price  received  for  it.  (c) 

So  completely  is  the  wife's  title  protected,  that  pre- 
scription begins  to  run  only  from  the  day  of  the  husband's 
death,  (rf) 

It  is  competent  for  the  husband  and  wife,  by  their 
nuptial  contract,  to  constitute  a  douaire^  essentially 
different  from  that  which  is  established  by  the  coutume. 

This  douaire  conventionely  or  prefix^  may  exceed,  or 
be  less  than  that  given  by  the  coutume.  (e) 

All,  or  only  a  part  of  the  husband's  property,  or  such 
part  only  as  belonged  to  him  at  the  time  of  the  marriage, 
or  such  part  only  as  may  have  belonged  to  him  at  the 
time  of  his  death,  may  be  made  subject  to  her  douairey 
or  it  may  be  made  to  consist  of  a  particular  estate,  or  of 
a  certain  sum  of  money.  It  may  be  stipulated,  that  it 
shall  cease  if  she  enters  into  a  second  marriage,  {e) 

From  the  nature  of  the  wife's  interest,  it  is  always 
deemed  to  have  been  granted  only  for  her  life,  unless  it 
be  expressly  granted  to  her  in  perpetuum. 

(a)  Pothicr,  Traits  du  Douaire,  n.  77-  (b)  lb.  n.  79.        (c)  lb.  n.  84. 

{d)  Gout.  art.  117.    Pothicr,  ib.  n.  86.  (e)  lb.  n.  123, 127- 
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In  the  construction  of  contracts  constituting  dotuzircy 
the  rule  observed  in  respect  of  other  contracts  and  tes- 
taments, namely,  that  the  gift  is  deemed  to  be  made  in 
perpetuumj  unless  it  be  expressly  restricted  to  the  life  of 
the  grantee,  or  legatee,  is  not  adopted,  (a) 

The  wife  having  her  douaire  settled  by  contract, 
cannot  renounce  it,  and  claim  a  douaire  coutumier.  (b) 

The  right  of  the  wife  is  acquired  by  the  marriage, 
but  it  does  not  vest  in  possession  until  the  death  of  the 
husband.  Jamais  mari  Tie  pay  a  douaire ,  is  the  maxim 
of  the  French  law.  (c) 

As  the  coutume  does  not  restrict  the  wife's  right  to  the 
event  of  her  husband's  natural  death,  there  seems  ground 
for  considering,  that,  on  his  civil  death,  she  would  also 
be  entitled  to  it.  (d) 

The  wife  must  have  survived  the  husband. 

Wh€n  the  extravagance  of  the  husband  endangers  the 
wife's  claims,  she  is  permitted  to  obtain,  by  sentence, 
not  her  entire  douaire^  but  a  certain  allowance  for  her 
maintenance,  and  which  has  been  called  demi  douaire.  {e) 

Under  the  coutume  of  Paris,  although  it  was  different 
in  many  other  coutumeSy  the  wife,  on  the  death  of  her 
husband,  is  immediately  seised,  plena  jure^  of  her 
douaire.  (f) 

She  is  entitled  to  all  the  fructus  naturales  et  civUeSy 
from  the  day  of  his  decease.  She  is  not  bound  to  make 
any  demand  of  his  heirs,  and  against  them  she  is 
deemed  to.be  in  possession,  so  that  she  may  sustain  her 
petition,  or  complaint. 

Upon  the  death  of  her  husband,  in  order  to  terminate 
her  tenancy  in  common  with  his  heirs,  and  hold  her 
douaire  in  severalty,  she  may  institute  an  action  of  par- 
tition against  them,  {g) 

The  whole  property,  subject  to  the  claim,  is  brought 

(a)  Pothier,  Traits  du  Douaire,  n.  124.  (6)  Cout.  art.  261. 

(c)  Pothicr,  ib.  n.  163.  (rf)  lb.  n.  165.  (e)  lb.  n.  167. 

if)  Ib.  n.  168.  {$)  Cout.  art.  236. 

VOL.  I.  C  C 
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together,  and  valued  ;  it  is  divided  into  two  shares,  and 
the  party  by  whom  the  first  choice  is  made,  is  decided 
by  lot. 

The  expense  of  the  valuation,  and  division,  is  borne 
by  the  widow,  and  the  husband's  heirs.  If  there  was  an 
inequality  in  the  two  shares,  the  larger  share  is,  during 
the  continuance  of  the  douaire,  charged  with  an  annuity, 
equal  to  the  difference,  (a) 

The  wife,  and  the  heirs  of  the  husband,  must  account, 
and  allow  to  each  other,  the  reimbursements,  or  indem- 
nities, to  which  they  are  respectively  entitled.  Thus, 
if  property  could  not  have  become  subject  to  the  douairej 
unless  the  husband  had  paid  a  certain  sum  of  money, 
the  widow  must,  during  the  continuance  of  the  douaircj 
pay  the  interest  on  a  moiety  of  that  sum ;  and,  on  the 
other  hand,  if  the  husband  has  received  money  on  the 
alienation  of  the  property  for  public  purposes,  his  heirs 
must  pay  to  the  widow  the  interest  on  a  moiety  of  that 
sum.  (a) 

The  parties,  on  this,  as  on  any  other  partition,  are 
considered  to  have  given  each  other  a  warranty  against 
eviction.  Thus,  if  the  widow  be  evicted  from  any  part 
of  the  moiety  allotted  to  her,  the  heirs  must  pay,  so  long 
as  the  douaire  continues,  an  annuity  equal  to  the  annual 
value  of  the  part  from  which  she  was  evicted.  (6) 

The  widow  may  bring  her  action  confessoria  servitutis 
usufructm  against  the  husband's  heirs,  or  against  those 
persons  to  whom  he  may  have  alienated  the  estates 
subject  to  her  douaire.  But  the  action  is  sustainable 
against  the  latter  only  when  there  is  not  in  the  succession 
property  sufficient  to  give  the  widow  her  part,  and  when 
the  alienation  has  taken  place  without  her  consent,  (c) 

But  it  should  be  observed,  that,  even  although  she 
has  not  consented  to  the  sale,  yet  if  she  has  accepted 
the  community,  and  thus  have  become  liable,  with  her 


(a)  Pothier,  Trait^  du  Douaire,  n.  176,  et  seq.  (6)  n).n.  186. 

(c)  lb.  n.  191. 
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husband,  under  his  warranty,  to  the  purchasers,  for  one 
moiety,  she  will,  in  respect  of  such  moiety,  be  precluded 
from  recovering  it  from  the  purchasers.  Qtiem  de 
evictione  tenet  actio,  eum  agentem  repellit  exceptio.  (a) 

The  right  of  the  widow  to  the  fmctus  civiles  and 
naturalesy  her  duty  as  to  the  cultivation  and  pre- 
servation of  the  property,  the  debts  or  liabilities  which 
she  must  discharge,  and  the  reciprocal  obligations  of 
herself  and  her  husband's  heirs,  resemble  those  of  other 
usufructuaries,  (b) 

The  coutume  only  requires  her  to  give  security  to 
enjoy  the  property  en  bon  pere  de  families  in  the  event 
of  her  again  marrying,  (c) 

The  usufruct  of  the  widow  is  subject  to  be  extin- 
guished by  her  natural  or  civil  death,  by  her  acquiring 
the  inheritance,  by  ceding  the  usufruct  to  the  owner  of 
the  inheritance,  and  by  the  several  other  means  to 
which  it  is  subject  in  other  cases. 

The  wife  forfeits  her  dower,  if  she  be  convicted  of 
adultery,  or  has  committed  fornication  during  the  first 
year  of  her  widowhood,  or  has  refused  to  cohabit  with 
her  husband,  after  being  judicially  summoned,  (d) 

Under  the  coutume,  the  children  of  the  marriage  take 
the  inheritance,  or  ownership,  in  that  moiety  of  which 
the  wife  has  the  usufruct  or  life-interest,  whether  the 
dauaire  be  coutumier,  or  conventionnelle.  In  whatever  pro- 
perty, therefore,  the  latter  had  the  usufruct  as  her 
douaire,  the  former  are  entitled  to  the  inheritance,  as 
their  douaire.  They  can  take  nothing  in  which  the 
wife  had  not  the  previous  usufruct  in  possession.  They 
will,  therefore,  take  no  interest  in  an  estate  which  de- 
scended after  her  death,  (e) 

They  are  subject  to  no  debts,  or  charges,  which  would 
not  have  affected  the  wife,  and  they  are  equally  entitled 


(a)  Pothier,  Traits  du  Douaire,  n.  192.  (Jb)  lb.  n.  187. 

(c)  Cout.  art.  264.  (d)  Potbier,  ib.  n.  267-  W  Art.  253. 

cc2 
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to  the  same  indemnities  which  could  be  claimed  by 
her.  (a) 

The  douaire  conventionnellcj  or  prijix  of  the  children,  i» 
like  the  douaire  coutumievy  the  inheritance,  or  absolute 
property,  in  that  which  has  been  assigned  as  the  douaire 
of  the  wife.  ''  Le  doiiaire  constitue  par  le  mari,  ses 
parens,  ou  autres  de  par  lui,  est  le  propre  heritage  aux 
enfans  issus  dudit  manage,  pour  d'icelui  joiiir  apres  le 
trepas  de  pere  et  mere,  incontinent  que  douaire  a  lui.*'  (6) 

According  to  the  construction  given  to  the  expression 
est  le  propre  heritage  aux  enfans^  they  have  the 
absolute  ownership  in  that  which  has  been  assigned  as 
the  douaire^  whatever  may  be  the  subject  of  it.  Thus, 
if  it  consist  of  a  sum  of  money,  the  wife  receives  the 
interest  during  her  life,  and  the  principal,  on  her  death, 
belongs  to  the  children,  (c) 

The  children  must  have  survived  their  father,  in  order 
to  acquire  a  perfect  title  to  their  douaire.  If  they  die 
in  his  life-time,  they  have  no  interest  therein  which  they 
can  transmit  to  their  heirs,  {d) 

As  their  title  does  not  vest  in  possession  until  the  death 
of  their  father,  they  are  bound  to  prove  that  fact,  (e) 

Upon  his  death  they  have  an  interest  transmissible  to 
their  heirs,  and  are,  like  the  wife,  ^ei^eA  pleno  jure  of 
their  douaire.  (e) 

The  children  may,  on  the  death  of  their  father,  com- 
pel a  partition  by  instituting  their  action  of  partition, 
to  which  the  mother  must  be  a  party,  in  respect  of  her 
usufructuary  interest,  {f) 

An  hypothec  is  acquired,  in  the  case  of  the  douaire 
coutumier,  from  the  day  of  the  marriage,  and  of  that 
which  is  conventionnelle^  from  the  day  of  the  contract,  (jg) 

The  children  entitled  to  the  douaire^  must  be  issus  du 


(a)  Pothier,  Traits  du  Douaire,  n.  299. 

(b)  1  Duplesses,  art.  255,  c.  4,  $  1,  p.  250. 

(c)  Ck>ut.  art.  257.    Pothier^  ib.  n.  313,  et  seq.         (d)  Pothier,ib.  ii.3S8. 
(e)  Ib.  n.  333.  (/)  Ib.  n.  336.  (ff)  Ib.  n.  344. 
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manage;  but,  under  this  description,  are  included  chil- 
dren bom  before,  but  legitimated  by  the  marriage,  as 
well  as  posthumous  children,  (a) 

They  must  be  also  capable  of  succeeding ;  if,  therefore, 
at  the  death  of  their  fether,  they  had  lost  their  civil 
status,  they  cannot  claim  the  douaire.  (a) 

It  is  necessary  that  the  child  who  claims  it  should 
renounce  the  succession  :  ^  *  Si  les  enfans  venans  dudit 
mariage  ne  se  portent  heritiers  de  leur  pere,  et  s'absti- 
ennent  de  prendre  sa  succession,  en  ce  cas  ledit  doiiaire 
appartient  ausdits  enfans  purement  et  simplement. 
Nul  ne  pent  etre  heritier  et  doiiairier  ensemble,  pour  le 
regard  du  doiiaire  coutumier  ou  prefix.*'  (b) 

This  rule  is  founded  on  the  principle,  that  one  of 
several  heirs  shall  not  derive  an  advantage  from  which 
the  others  are  excluded,  and  on  the  incompatibility,  if 
there  be  only  one  heir,  of  his  uniting  in  himself  the 
character  of  a  creditor,  in  respect  of  his  douaire^  with 
that  of  a  debtor,  as  heir. 

This  rule  prevails,  as  between  him  and  the  co-heirs, 
even  although  they  should  have  accepted  the  succession 
under  the  benefit  of  inventory;  but  as  against  the 
creditors,  he  may  claim  his  douaire  in  preference  to 
them,  (c) 

A  child  cannot  claim  his  douaire,  and  also  retain  a 
gift  which  has  been  made  to  him.  (d) 

Such  gift,  therefore,  must  be  collated,  and  any  de- 
claration on  the  part  of  the  parent,  exempting  the  child 
from  collating  it,  will,  as  against  the  co-heirs  and  cre- 
ditors, whose  demands  were  prior  to  the  donation,  be 
nugatory  and  void,  (e) 

The  douaire  is  divided  amongst  the  children,  without 
any  preference  or  privilege  in  favour  of  seniority  of  age.  (y^ 

(«)  Pothier,  Trait^  du  Douaire,  n.  345,  et  seq. 

(6)  1  Duplesses,  art.  251,  c.  4,  §  1,  p.  251,  and  art.  250,  252. 

(c)  Pothier,  Traits  du  Douaire,  n.  351,  et  seq. 

(rf)  Gout.  art.  252.  (c)  Pothier,  ib.  n.  355.  (/)  CJout.  art.  250. 
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If  either  of  them  renounces  his  part  in  the  douaire,  in 
order  to  take  the  succession,  or  if  he  renounced  both,  in 
order  to  retain  donations,  his  share  falls  into  the  suc- 
cession, and  does  not  he\ong,jure  accrescendiy  to  the  other 
children,  (a) 

The  douaire  of  the  wife,  under  the  coutume  of  Nor- 
mandy, differs  from  that  which  prevailed  under  the 
coutume  of  France,  in  several  respects. 

It  is  given  by  the  following  article  :  '  *  La  femme 
gSLgne  son  doiiaire  au  coucher,  et  consiste  le  doiiaire  en 
I'usufruit  du  tiers  des  choses  immeubles  dont  le  mari 
est  saisi  lors  de  leurs  epousailles,  et  de  ce  qui  lui  est 
depuis  echu  constant  le  mariage  en  ligne  directe,  encore 
que  lesdits  biens  fussent  echus  a  ses  pere  et  mere,  pu 
autre  ascendant  par  succession  collaterale,  donation,  ac- 
quets ou  autrement."  (b) 

It  consists  of  the  usufruct  of  one-third  only  of  the 
immoveables  mentioned  in  the  above  article.  Her  right 
was  acquired  not  by  the  nuptial  benediction  alone,  but 
it  was  necessary  for  ttre  entree  dans  le  lit  nuptial  du 
mari.  (c) 

It  is  due  only  from  the  day  on  which  it  is  de- 
manded, (c) 

If  the  father,  or  grandfather,  of  the  husband  have 
consented  to  the  marriage,  the  widow  will  be  entitled 
to  her  dovmre  out  of  the  immoveables  of  the  father,  or 
grandfather,  although  they  may  not  have  descended 
until  after  the  death  of  the  husband,  (d) 

The  douaire  conventional  may  be  less,  but  it  never  can 
exceed  a  third,  (e) 

The  husband  cannot,  by  the  renunciation  of  the  suc- 
cession, prevent  the  wife  from  recovering  her  douaire 
from  it.  (c) 

(a)  Pothier,  Traits  du  Douaire,  n.  396. 

(6)  Cout.  Nonnand.  art.  367, 368.  W    lb.  art.  369,  371. 

{d)  lb.  art.  371.  (0  lb.  art.  381. 
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The  children  take  the  property,  or  inheritance,  in  the 
third  of  which  the  wife  takes  the  usufruct,  (a) 

The  coutume  of  Normandy  gives  to  the  husband,  if 
there  has  been  a  child  bom  alive  of  his  wife,  the  enjoy- 
ment for  his  life,  so  long  as  he  remains  a  widower,  of  all 
the  income  which  belonged  to  his  wife  at  the  time  of 
her  decease,  notwithstanding  the  child  may  have  died 
before  the  dissolution  of  the  marriage.  If  he  marries 
again,  he  is  entitled  to  the  usufruct  of  only  one-third. 

*^  Homme,  ayant  eu  enfant  n^  vif  de  sa  femme,  joiiit 
par  usufruit  tant  qu'il  se  tient  en  viduite  de  tout  le 
revenu  appartenant  k  sadite  femme  lors  de  son  deces, 
encore  que  I'enfant  soit  mort  avant  la  dissolution  du 
mariage,  et  s'il  se  remarie,  il  n'en  joiiira  que  du 
tiers."  (b) 

This  interest  of  the  husband  is  called  droit  de  viduite. 

The  douaire  coutumier  of  the  wife  and  children  was 
abolished  at  an  early  period  of  the  French  Revolution,  (c) 

Zc  regime  dotaly  under  which  the  Code  Civil  permits 
parties  to  marry,  bears  no  resemblance  to  it,  but  is 
founded  on  the  leading  principles  of  the  civil  law 
relative  to  the  dos. 

La  dot,  is  defined  by  the  Code  to  be  "  le  bien  que  la 
femme  apporte  au  mari  pour  supporter  les  charges  du 
mariage"  (d) 

Whatever  the  wife  settles,  or  is  given  to  her  in  the 
contract  of  marriage,  is  dotal,  if  there  be  no  stipulation 
to  the  contrary,  (e) 

The  constitution  or  settlement  of  the  dot,  may  com- 
prise all  her  present  and  future  property,  or  a  part  of 
both,  or  either,  or  only  her  present  property,  or  even 
an  individual  article.  (/) 

■ 

(a)  Coat.  Nonnand.  art.  399.  (b)  lb.  art.  382. 

(c)  Art.  61  de  la  loi  du  17  Nivose,  an  2.    Art.  49  du  D^cret  du  22  Ventose 
de  la  mdme  ann^e,  et  I'art.  24  de  celui  du  9  Fructidor  suivant. 

(d)  Code,  art.  1540.  (e)  lb.  art.  1541.  (/)  lb.  art.  1542. 
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If  it  be  in  general  terms,  de  tons  les  biens  de  lafemme^ 
it  will  not  include  her  future  property,  (a) 

It  must  be  fixed  at  the  time  of  the  marriage,  and 
cannot  afterwards  be  augmented  or  diminished.  (6) 

When  it  has  been  settled  by  the  father  and  mother 
jointly,  without  distinguishing  their  respective  shares, 
it  is  deemed  to  have  been  settled  by  them  in  equal 
portions,  (c) 

If  it  be  settled  by  the  father  only,  in  respect  both  of 
paternal  and  maternal  rights,  the  mother,  though  pre- 
sent at  the  contract,  is  not  bound,  and  the  father  is  alone 
liable  for  it.  (c) 

If  it  be  settled  by  the  survivor  of  the  father  or  mother, 
in  respect  of  paternal  and  maternal  property,  without 
specifying  the  portions,  it  shall  be  first  taken  from 
the  rights  of  the  intended  husband  in  the  properly  of 
the  deceased  parent,  and  the  residue  out  of  the  property 
of  the  parent  making  the  settlement,  {d) 

It  is  deemed  to  have  been  made  from  the  property  of 
the  settlers,  if  there  be  no  stipulation  to  the  contrary, 
notwithstanding  the  daughter  may  have  property  in  her 
own  right,  of  which  they  have  the  usufruct,  {e) 

Interest  upon  the  dot  is  due  from  the  day  of  mar- 
riage against  those  who  have  promised  it,  although  a 
term  be  fixed  for  its  payment,  unless  there  be  a  stipu- 
lation to  the  contrary,  (y) 

The  management  of  the  property  assigned  in  dot, 
the  right  of  suing  those  who  are  debtors  in  respect  of 
it  or  who  detain  it,  of  enjoying  the  fruits  or  interest 
thereof,  and  of  receiving  reimbursements  of  the  capital, 
vest  in  the  husband  alone  during  the  marriage.  But 
an  annual  sum  may,  by  the  marriage  contract,  be  made 
payable  to  the  wife,  on  her  own  receipt,  for  her  personal 
expenses,  (gr) 

(o)  Code,  art.  1642.      (6)  lb.  art.  1543.      (c)  R).  art.  1544. 
(rf)  lb.  art.  1646.  (e)  lb.  art.  1546.  (/)  lb.  art.  1548.  ig)  lb.  art.  1549. 
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The  husband  is  not  bound  to  give  security  for  the 
receipt  of  the  dot^  unless  it  be  so  provided  by  the 
contract  of  marriage,  (a) 

With  respect  to  moveables,  of  which  the  dot  may 
consist,  if  they  are  valued  at  a  certain  sum,  the  husband 
becomes  the  proprietor  of  them  and  debtor  for  that  sum, 
unless  there  be  a  declaration  that  such  valuation  does 
not  amount  to  a  sale,  {h) 

The  converse  takes  place  when  an  immoveable  is 
valued  ;  the  husband  does  not  become  the  proprietor  of 
it,  unless  there  be  an  express  declaration,  that  it  was 
valued  in  order  that  the  husband  should  become  the 
proprietor  of  it  at  the  amount  of  its  valuation,  (c) 

An  immoveable,  purchased  by  means  of  money  as- 
signed in  dotem,  or  received  in  payment  of  a  debt  in 
doteniy  does  not  become  subject  to  the  doty  unless  it  had 
been  stipulated  by  the  marriage  contract,  that  the 
money  should  be  so  invested,  (d) 

Neither  the  husband  alone,  nor  he  and  the  wife 
jointly,  can,  during  the  marriage,  alienate,  or  pledge 
an  immoveable,  the  subject  of  the  doty  except  in  the 
particular  cases  herein  after  mentioned,  (e) 

With  the  authority  of  her  husband,  or  with  that  of 
the  court,  upon  his  refusal,  the  wife  may  apply  the 
dotal  property  to  the  establishment  of  her  children  by  a 
former  marriage ;  but  if  she  act  under  the  authority 
only  of  the  court,  she  must  reserve  the  enjoyment  to 
her  husband ;  (/)  and,  with  his  authority,  she  may 
bestow  it  for  the  establishment  of  their  common  chil- 
dren, (ff) 

The  alienation  may  be  authorized  by  the  marriage 
contract.  (A) 

It  may  also  be  alienated  with  the  permission  of  the 
court,  and  by  auction,  after  three  public  notices,  in 

(a)  Code,  art.  1650.  (6)  lb.  art.  1651.  (c)  lb.  art.  1662. 
(d)  lb.  art.  1553.  («)  lb.  art.  1554.  (/)  lb,  art.  1555. 
{g)  lb.  art.  1556.     (A)  lb.  art.  1557. 
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order  to  relieve  the  husband,  or  wife,  from  prison,  or 
furnish  subsistence  for  the  family,  or  to  pay  the  debts  of 
the  wife,  or  of  those  who  have  settled  the  dowry,  when 
such  debts  have  a  certain  date  anterior  to  the  contract 
of  marriage;  or  to  make  substantial  repairs,  indis- 
pensably required  for  the  preservation  of  the  estate  in 
dot,  or  when  it  is  held  in  common  with  another,  and 
is  incapable  of  being  divided.  If  the  price  obtained,  in 
either  of  these  cases,  exceeds  that  which  was  actually 
required  by  the  occasion,  it  is  subject  to  the  doty  and 
is  to  be  invested  for  the  benefit  of  the  wife,  (a) 

An  immoveable  in  dot  may  be  exchanged,  with  the 
consent  of  the  wife,  for  another  immoveable.  The  ex- 
change must  be  proved  to  be  advantageous,  and  can  be 
effected  only  under  the  sanction  of  the  court,  and  that 
sanction  is  not  to  be  given,  if  the  property  received  be 
of  an  inferior  value  to  that  given  in  exchange,  by  more 
than  one-fifth.  That  which  is  received  in  exchange  is 
subject  to  the  dot,  as  well  any  sum  of  money  given  ^ar 
retour,  which  is  to  be  invested  for  the  benefit  of  the 
wife,  (b) 

An  alienation  by  the  wife,  or  by  the  husband,  or  by 
both  jointly,  of  immoveable  property,  which  is  dotaly 
may,  after  the  dissolution  of  the  marriage,  or  after  sepa- 
ration de  bienSy  be  revoked,  (c) 

The  husband  himself  may  cause  the  alienation  to  be 
revoked,  although  he  may  be  liable  in  damages  to  the 
purchaser,  unless  he  had  declared  in  the  contract  that 
the  property  sold  was  dotal,  (c) 

Immoveables,  which  are  not  by  the  contract  of  mar- 
ris^e  declared  alienable,  cannot  be  prescribed  during 
the  marriage,  unless  the  prescription  had  commenced 
before  the  marriage,  but  they  may  be  prescribed  after 
separation  de  biens,  at  whatever  period  the  prescription 
may  have  begun,  (cf) 

(a)  CJode,  art.  1558.   (6)  lb.  art.  1559.  (c)  lb.  art.  1560.  (d)  lb  1561. 
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The  husband,  having  the  administration  and  manage- 
ment of  the  dotal  property,  and  being  in  the  receipt  of 
its  fruits,  is  chargeable  with  all  the  obligation  incurred 
by  an  usufructuary y  and  responsible  for  all  losses  which 
have  been  occasioned  by  his  negligence,  (a) 

If  the  property  be  in  peril,  the  wife  may  sue  for  se- 
paration of  property,  as  in  the  case  of  community,  (ft) 

The  restitution  of  immoveables  and  of  moveables,  not 
valued  by  the  marriage  contract,  or  fixed  at  a  just 
price,  with  a  declaration,  that  the  valuation  does  not 
divest  the  wife  of  her  property  therein,  is  to  be  imme- 
diately made  after  the  dissolution  of  the  marriage,  (c) 

If  the  dotal  property  consist  of  a  sum  in  money,  or 
of  moveables  which  have  been  valued  by  the  contract  at 
a  certain  price,  without  declaration  that  the  valuation 
does  not  render  the  husband  proprietor  thereof,  the 
restitution  cannot  be  exacted  until  a  year  after  the  dis- 
solution, (d) 

With  respect  to  moveables  of  which  the  wife  retains 
the  property,  and  which  have  perished  in  their  use,  or 
without  his  fault,  he  is  only  bound  to  restore  those  which 
remain,  and  in  the  state  in  which  they  shall  happen 
to  be.  (e) 

Neither  is  he  responsible  for  obligations,  annuities,  or 
other  debts,  which  have  become  of  no  value,  without 
any  negligence  being  imputable  to  him,  but  he  is  entirely 
discharged  on  restoring  the  contracts,  {f) 

If  the  marriage  have  continued  ten  years  subsequently 
to  the  expiration  of  the  term  assigned  for  the  payment 
of  the  dot^  the  wife,  or  her  heirs,  may  demand  restitution 
of  it  from  the  husband,  after  the  dissolution  of  marriage, 
without  being  held  to  prove  that  he  has  received  it, 
unless  he  is  able  to  show  diligence  used  by  him  in 
endeavouring  to  procure  the  payment,  {g) 

(a)  Ck)de,  art.  1562.   (&)  lb.  art.  1443,  and  1563.   (c)  lb.  art.  1564. 
id)  lb.  art.  1565.  («)  lb.  art.  1566.  ( f)  lb.  art.  1567.  ig)  lb.  art.  1569. 
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When  the  marriage  is  dissolved  by  the  death  of  the 
wife,  her  heirs  are  entitled  to  the  interest  and  fruits  of 
the  dotal  property,  from  the  day  of  the  dissolution,  (a) 

If  it  be  dissolved  by  the  death  of  the  husband,  the 
wife  has  the  choice  of  demanding  the  interest  of  the 
dot  during  the  year  of  mourning,  or  of  causing 
alimony  to  be  supplied,  during  that  period,  at  the  ex- 
pense of  her  husband's  succession  ;  but,  in  each  case, 
her  lodging  during  such  year,  and  her  mourning  weeds, 
must  be  supplied  to  her  from  the  succession,  and  are  not 
to  be  deducted  from  the  interest  due  to  her.  (a) 

On  the  dissolution  of  the  marriage,  the  fruits  of  the 
immoveables  in  dot  are  distributed  between  the  hus- 
band and  the  wife,  or  their  heirs,  in  proportion  to  the 
time  it  has  continued  during  the  last  year. 

The  year  commences  from  the  day  on  which  the  mar- 
riage was  celebrated.  (6) 

The  wife,  or  her  heirs,  cannot  claim  against  creditors 
by  hypothec,  whose  demands  are  prior  in  point  of  time, 
any  privilege  for  the  recovery  of  the  dotal  property,  (c) 

The  debts  which  appear,  by  a  certain  date,  to  have 
been  incurred  by  the  wife  before  the  marriage,  are,  if 
they  have  been  paid  by  the  husband,  to  be  deducted 
from  the  dotal  property. 

His  liability,  under  le  regime  dotal^  differs  in  respect 
of  the  principle  on  which  it  proceeds,  from  that  which 
he  incurred  under  le  rdgime  de  la  commuTiautS.  Under 
the  latter  he  is  liable,  because  the  debts  pass  into  the 
community  with  the  property  which  is  burthened  with 
them.  Under  le  regime  dotal,  he  is  liable  only  in  respect 
of  the  dotal  property  which  the  wife  brings.  He  is 
bound  to  pay  all  her  debts ;  but  never  having  been  per- 
sonally liable  for  them,  he  is  permitted,  by  delivering 
up  the  wife's  property  to  her  creditors,  to  discharge 
himself  from  further  liability.      If  the  dot  consist  of  a 

(a)  Code,  art.  1570.  (6)  lb.  art.  1571.  (c)  lb.  art.  1572. 
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certain  sum  of  money,  he  is  liable  only  to  the  amount  of 
that  sum ;  and  if  it  consist  of  immoveables,  he  is  only 
relieved  from  his  liability  by  pointing  out  other  property 
equally  chargeable  with  his  debts,  (a) 

The  debts  contracted  by  the  wife  during  the  maniage, 
with  the  authority  of  the  husband,  are  valid,  and 
although  judgments  against  her  cannot  be  executed 
during  the  coverture,  on  account  of  the  inalienable 
character  of  dotal  property,  yet  if  the  husband  dis- 
charge them,  after  the  dissolution  of  the  marriage,  he  is 
entitled  to  be  reimbursed  out  of  the  wife's  property,  (a) 

It  seems  that  the  husband  is  also  entitled  to  deduct 
such  expenses  as  have  been  incurred  in  the  preservation 
of  the  dotal  property,  (b) 

The  coutume  did  not  recognize  the  distinction  between 
dotal  property  and  paraphernalia,  or  extradotal  pro- 
perty ;  on  the  contrary,  it  was  a  maxim,  that  all  the 
property  of  the  wife  should  be  deemed  dotal,  (c) 

The  Code  adopts  a  contrary  rule,  and  declares  all 
the  property  of  the  wife,  which  has  not  been  settled  in 
doty  to  be  paraphernalia,  (d) 

The  management  and  enjoyment  of  her  paraphernalia 
belongs  to  the  wife.  But  she  cannot  alienate  such  pro- 
perty, nor  become  party  to  a  suit  in  respect  of  it,  without 
the  authority  of  her  husband,  or,  upon  his  refusal, 
without  the  permission  of  the  court,  (e) 

If  the  wife  gives  her  procuration  to  her  husband  to 
manage  her  paraphernalia,  on  condition  of  accounting 
to  her  for  the  fruits,  he  is  responsible  to  her,  as  any 
other  agent  would  be.  (f) 

If  the  husband  have  enjoyed  the  paraphernalia  of  his 
wife,  otherwise  than  as  her  agent,  without  any  opposition 
on  her  part,  he  is  only  bound  on  the  dissolution  of  the 
marriage,  or  on  the  first  demand  of  the  wife,  to  account 

(a)  Code,  art.  2172,  2170.    Toullier,  tit.  5,  c.  3,  du  Reg.  Dot.  n.  341,346. 

(b)  lb.  n.  330.  (c)  Pothier,  Trait^  de  la  Puis,  part  2,  n.  81. 
id)  Code,  art.  1574.  (e)  Code,  art.  1676.  (/)  lb.  art.  1577. 
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for  the  existing  fruits,  and  not  for  those  which  have 
been  previously  consumed,  (a) 

If  he  have  enjoyed  the  paraphernalia  against  the 
express  desire  of  the  wife,  he  is  accountable  to  her  for 
all  the  fruits,  as  well  those  existing  as  those  which  have 
been  consumed.  (6) 

The  husband,  who  enjoys  the  paraphernalia,  incurs 
all  the  obligations  of  an  usufructuary,  (c) 

The  husband  and  wife  are,  by  the  coutume  of  Paris, 
declared  incapable  of  deriving  from  each  other,  by  do- 
nation, either  inter  vivos j  or  by  testamentary  disposition, 
or  otherwise,  any  advantage,  directly  or  indirectly, 
unless  it  be  by  such  mutual  or  reciprocal  donation 
as  the  law  permits,  and  which  will  be  presently  stated. 

^*  Homme  et  femme  conjoints  par  mariage,  constant 
icelui,  ne  se  peuvent  avantager  I'un  I'autre  par  donation 
faite  entre-vifs  par  testament  ou  ordonnance  de  demiere 
volonte,  ne  autrement,  directement  ne  indirectement, 
en  quelque  maniere  que  cesoit,  si  non  par  don  mutuel, 
tel  que  dessus.*'  (d) 

The  coutume  of  Normandy  contains  the  same  prohi- 
bition, but  it  does  not  permit  the  don  mutuel.  ^'  Gens 
mariez  ne  se  peuvent  ceder,  donner,  ou  transporter  Tun 
k  I'autre  quelque  chose  que  ce  soit,  ni  faire  contrats  ou 
concessions  par  lesquels  les  biens  de  Tun  viennent  a 
I'autre,  en  tout  ou  partie,  directement  ni  indirecte- 
ment." (e) 

The  prohibition  in  the  coutume  of  Paris  extends  not 
merely  to  simple  donations,  but  also  to  those  which  are 
mutual,  unless  they  are  made  in  strict  conformity  with 
the  conditions  under  which  they  are  permitted.  (/)  From 
the  general  terms  of  this  prohibition,  it  may  be  stated, 
that  every  disposition  or  act,  whatever  be  its  form  or 
character,  or  however  it  may  be  disguised  by  the  intro- 

(a)  Code,  art.  1578-  (b)  lb.  art.  1579.  (c)  lb.  art.  1580. 

id)  Cout.  Paris,  art.  282.  (e)  Gout.  Normand.  art.  410. 

if)  Cout.  Paris,  art.  280,  281.     Pothier,  Tr.  des  Don.  n.  33. 
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duction  of  a  nominal  donee,  or  disponee,  if  either 
conjoint  derives  an  advantage  from  it,  is  null  and  void. 
An  acknowledgment  by  the  one,  that  he,  or  she,  has 
received  from  the  other  more  than  the  former  did  actually 
receive,  or  a  release  by  the  one  of  the  other,  from 
accounting  in  the  character  of  executor,  &c.,  is,  there- 
fore, void.  The  only  exception  which  might  be  admitted, 
is,  that  of  one  of  the  conjoints  having  appointed  the 
other  an  executor,  and  having  given  him  some  moveable, 
or  sum  of  money,  as  a  remuneration  for  his  trouble  in 
discharging  the  duties  of  the  office,  provided  the  bequest 
is  not  extravagant  in  amount,  or  disproportioned  to  the 
testator's  fortune,  (a) 

The  incapacity,  induced  by  this  prohibition,  con- 
tinues, notwithstanding  the  separation  of  the  husband 
and  wife,  unless  that  separation  be  the  effect  of  a  sen- 
tence declaring  their  marriage  null,  (b) 

No  title  can  be  acquired  under  such  a  donation. 

The  coutume  of  Paris  has  expressly  prohibited  that, 
which,  according  to  the  construction  of  the  coutume  of 
Normandy,  might  seem  to  have  been  included  in  the 
former  prohibition,  (c)  It  does  not  allow  one  conjoint 
to  give  to  a  child  of  the  other,  when  they  have  common 
children  of  their  marriage,  or  when  the  donor  has  him- 
self a  child  of  a  former  marriage.  "  Ne  peuvent  les- 
dits  conjoints  donner  aux  enfans  I'un  de  Tautre  d'un 
premier  mariage,  au  cas  qu'ils,  ou  Tun  d'eux,  ayent 
enfans."  (d) 

The  coutume  of  Paris  permits  a  mutual  donation  to  be 
made,  under  certain  restrictions.  "  Homme  et  femme 
conjoints  par  mariage,  etans  en  sante,  peuvent  et  leur 
loist,  faire  donation  mutuelle  I'un  a  Tautre  egalement, 
de  tons  leurs  biens  meubles  et  conquets  immeubles, 
faits  durant  et  constant  leur  mariage,  et  qui  sont  trouvez 
^  eux  appartenir  et  etre  communs  entre  eux  a  Theure 

(a)  Pothier,  Traits  des  Don.  n.  49-  (ff)  Potliier,  ib.  n.  30. 

(c)  Art.  410.    Merville,  p.  411.  (d)  Gout.  Paris,  art.  283. 
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du  trepas  du  premier  mourant  desdits  conjoints,  pour 
en  joiiir  par  le  survivant  d'iceux  conjoints,  sa  vie  durant 
seulement,  en  baillant  par  lui  caution  suffisante  de 
restituer  lesdits  biens  apr^s  son  trepas :  pourvu  qu'il 
n'y  ait  enfans,  soitdes  deux  conjoints,  ou  de  Tun  d'eux, 
lors  du  deces  du  premier  mourant."  (a) 

Both  the  conjoints  must  be  in  health  at  the  time  the 
donation  is  made.  The  construction  given  by  Duplesses 
to  the  expression  dtant  en  santSf  in  which  Pothier 
concurs,  is,  that  the  donation  is  null,  if  it  be  made  when 
the  conjoint  is  labouring  under  a  dangerous  illness, 
although  it  may  not  have  caused  his  death,  (b) 

The  conjoints  must  have  been  married  under  the 
community  of  goods. 

It  cannot  be  made  if  there  be  children,  or  if  either 
conjoint  has  a  child. 

The  property,  the  subject  of  this  donation,  must  be 
moveable,  or  conquSts  faits  durant  le  mariage. 

It  is  given  to  the  survivor,  and  is  enjoyed  only  for 
the  life  of  such  survivor,  who  must  give  sufBcient 
security  to  restore  it,  and  until  the  security  has  been 
given,  the  donee  is  not  entitled  to  the  fruits,  (c) 

There  must  be  an  equality  in  the  value  of  the  pro- 
perty. There  must  be  no  such  disparity  in  health  or 
age,  as  to  render  the  probability  of  survivorship  any  way 
unequal.  It  must  be  irrevocable,  and  any  reservation 
inconsistent  with  its  irrevocability  renders  the  donation 
void,  (d) 

The  don  mutuel  was  required  to  be  registered  in  four 
months  from  the  day  of  the  contract,  (c) 

The  gift  being  made  to  the  survivor  of  the  two  con- 
joints, it  takes  effect  on  the  death  of  the  one  who 
first  dies.  The  donee  is  not  seised  of  it,  but  must 
demand  it  from  the  heirs  of  the  deceased,  (y*) 

(a)  Gout.  Paris,  art.  280.  {b)  Pothier,  ib.  n.  150. 

(c)  Gout.  Paris,  art.  285.  (rf)  Pothier,  ib.  n.  150,  ct  seq. 

(«)  Gout.  Paris,  art.  284.  (/)  Ib,  art.  284. 
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The  property  which  is  the  subject  of  the  gift  is  charged 
with  the  expenses  of  the  funeral  of  the  deceased,  and 
with  the  share  or  moiety  of  the  debts  which  were  due 
by  the  community,  or  by  the  conjoint  to  the  community. 
If  the  gift  does  not  consist  of  the  entire  share  of  the 
conjoint  in  the  community,  the  liability  of  the  survivor 
'  for  the  debts  is  proportioned  to  the  amount  of  the  gift,  (a) 

The  Code  has  adopted  not  the  prohibitions  of  the 
coutumcy  but  the  rules  of  the  civil  law  on  the  subject  of 
donations  between  husband  and  wife. 

The  one  conjoint  may  make  a  gift  to  the  other  of  the 
whole  of  the  property  of  which  the  law  leaves  him  the 
power  of  disposing,  but  it  is  revocable  at  any  time 
during  the  life  of  the  donor,  and  the  revocation  may  be 
made  by  the  wife,  without  the  authority  of  her  husband, 
or  of  a  court  of  justice,  (ft) 

The  Code  does  not  allow  the  mutual  and  reciprocal 
donation  to  be  made  by  one  and  the  same  act.  It  pre- 
vents, therefore,  any  question,  when  one  only  of  the  con- 
joints had  revoked  the  donation,  and  the  other  had 
afterwards  died,  (c)  But  it  may  be  made  on  the  same 
day  by  different  acts,  {d) 

It  prohibits  donations  disguised,  or  made  to  inter- 
mediate persons.  Donations  by  one  of  the  conjoints  to 
the  children,  or  to  one  of  the  children  of  the  other,  the 
issue  of  a  former  marriage,  are  deemed  to  have  been  made 
to  intermediate  persons,  as  well  as  those  made  by  the 
donor  to  a  relation,  to  whom  the  other  conjoint  is  pre- 
sumptive heir  on  the  day  of  the  donation,  although  the 
latter  may  not  have  survived  his  relation  the  donee,  {d) 

Upon  a  second  marriage,  the  interests  of  the  children 
of  a  former  marriage  are  in  danger  of  being  affected  by 
the  new  attachment  which  their  parent  has  formed. 

(a)  CoQt.  art.  286.    Pothier,  Tr.  des  Don.  n.  220,  et  seq. 
(6)  Code,  art.  1096.  (c)  lb.  art.  1097. 

(rf)  Arret,  July  22, 1807.    Sirey.  an  1807,  p.  368.    TouU.  liv.  3,  tit.  2,  c.  9. 
(«)  Code,  art.  1099. 
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The  parent,  on  his  second  marriage,  has,  in  some  par- 
ticulars which  have  been  already  noticed,  been  deprived 
of  certain  privileges  which  he  would  otherwise  have 
enjoyed.  Under  the  coutuine  he  ceased,  on  such  mar- 
riage, to  be  their  guardian ;  (a)  and,  under  the  Code, 
the  mother  is  deprived  of  the  usufruct  in  their  pro- 
perty. (J) 

But  the  protection  of  the  children  is  still  more 
effectually  secured  by  the  restrictions  to  which  the 
parent  is  subject,  in  the  disposition  of  his  property  on  a 
second  marriage.  Those  restrictions,  which  are  bor- 
rowed from  the  civil  law,  were  imposed  by  the  Edict 
of  Francis  IL,  July  1660,  and  the  Coutume  of  Paris,  (c) 

The  Edict  consists  of  two  parts.  In  the  first  it  is 
declared,  "  Que  les  femmes  veuves  ayans  enfans,  ou 
enfans  de  leurs  enfans,  si  elles  passent  a  de  nouvelles 
noces,  ne  peuvent,  et  ne  pourront  en  quelque  fa^on  que 
ce  soit,  donner  de  leurs  biens  meubles,  acquets,  ou 
acquis  par  elles  d'ailleurs  que  leur  premier  mari,  ni 
moins  leurs  propres,  k  leurs  nouveaux  maris,  pere,  mere, 
ou  enfans  desdits  maris,  ou  autres  personnes  qu  on 
puisse  presumer  etre  par  dol  ou  fraude  interposees,  plus 
qu'k  un  de  leurs  enfans,  ou  enfans  de  leurs  enfans.  Et 
s'il  se  trouve  division  inegale  de  leurs  biens  faite  entre 
leurs  enfans,  ou  enfans  de  leurs  enfans,  les  donations 
par  elles  faites  a  leurs  nouveaux  maris,  seront  reduites 
et  mesurees  k  raison  de  celui  des  enfans  qui  en  aura 
le  moins."  (c) 

According  to  the  construction  it  has  received,  the 
husband,  or  wife,  who  has  a  child,  or  the  issue  of  a 
deceased  child,  or  children  by  a  former  marriage, 
cannot,  on  a  second  marriage,  make  a  disposition  of 
moveable  or  immoveable  property  in  favour  of  the 
person  whom  he  or  she  may  marry,  exceeding  the  least 
share  of  either  of  the  children.  If  it  exceed  that  share 
it  is  subject  to  reduction. 

(a)  Ck)ut,  art.  268.  {b)  Code,  art.  386.  (c)  Ck)at.  art.  279. 
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In  making  this  reduction,  the  number  of  children  is 
computed  at  the  time,  not  of  the  second  marriage,  but 
of  the  death  of  the  deceased. 

The  prohibition  extends  to  every  species  of  donation 
by  the  husband  to  the  wife,  or  by  the  wife  to  the  hus- 
band of  the  second  marriage,  either  inter  vivosy  or  by 
testament,  and  to  every  description  of  advantage  which 
the  one  can  derive,  either  from  the  conventional  or 
legal  community,  (a) 

The  share  to  which  the  donation  or  advantage  is 
reduced,  is  the  least  to  which  any  one  of  the  children 
is  entitled.  Thus,  if  a  widow,  having  children  of  a 
former  marriage,  marries  a  second  time,  and  makes  a 
donation  to  her  second  husband,  and,  by  her  testament, 
makes  her  children  universal  legatees,  with  the  ex- 
ception of  one  by  the  first  marriage,  to  whom  she  leaves 
only  his  legitime,  the  donation,  if  it  exceed  the  legitime, 
which  is  the  least  share  either  of  the  children  takes,  is 
subject  to  be  reduced  to  the  amount  of  such  legitime,  (b) 

Although  this  Edict  was  introduced  for  the  protec- 
tion of  the  children  of  the  first  marriage,  yet  the  re- 
duction of  the  donation  operates  equally  for  the  benefit 
of  those  of  the  second.  The  excess  which  is  the  subject 
of  reduction  becomes  distributable  amongst  the  children 
of  both  marriages,  (c) 

The  second  part  of  the  Edict  is,  *^  Et  au  regard  des 
biens  a  icelles  veuves  acquis  par  dons  et  liberalites  de 
leurs  defiints  maris,  elles  n'en  peuvent  et  ne  pourront 
faire  part  k  leurs  nouveaux  maris,  mais  elles  seront 
tenues  les  reserver  aux  enfans  communs  d'entr'elles  et 
leurs  maris,  de  la  liberalite  desquels  iceux  biens  leur  y 
seront  advenus  :  le  semblable  voulons  ^tre  garde  es  biens 
qui  sont  venus  aux  maris  par  dons  et  liberalites  de  leurs 


(a)  1  Dupless.  p.  533.    Pothier,  Tr.  du  Manage,  part  7,  c.  2,  n.  544. 

(b)  Pothier,  lb.  n.  560.  (c)  Pothier,  ib.  n.  567. 

dd2 
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defuntes  femmes,  tellement  qu'ils  n'en  pourront  faire 
don  k  leurs  secondes  femmes,  mais  soient  tenus  les 
r&erver  aux  enfans  qu'ils  ont  eu  de  leurs  premieres,  "(a) 

This  provision  prohibits  any  disposition  by  the  widow, 
in  favour  of  the  second  husband,  of  property  which  she 
had  derived  from  her  former  husband  ;  but  she  is  bound 
to  preserve  it  for  her  children  by  that  husband.  The 
same  prohibition  applies  to  a  widower  in  respect  of  the 
property  he  had  derived  from  his  former  wife.  The 
terms  dons  et  liberalitisy  include  all  property  which 
has  been  acquired,  not  only  from  the  former  husband  or 
wife  by  donation  in  its  strict  sense,  but  those  advantages 
which  have  been  derived  from  matrimonial  conventions, 
or,  in  short,  by  any  direct  or  indirect  gratuitous 
donation,  (b) 

The  provision  of  the  Edict,  by  which  the  party 
marrying  a  second  time  is  bound  to  reserve  the  property 
for  the  children,  subjects  the  wife  to  a  species  of  Jidei- 
commissary  substitution  in  their  favour,  which  takes 
effect  on  his  death,  (c) 

So  entirely  does  the  law  contemplate  their  interest, 
that  the  deceased  husband  cannot  release  his  widow 
from  this  obligation,  (d) 

This  reservation  must  be  made  in  favour  of  all  the 
children  equally,  and  it  is  not  competent  for  her  to  give 
to  the  one  a  greater  share  than  to  the  others,  (e) 

This  provision  of  the  Edict  does  not  extend  to  those 
advantages  which  the  party  derived  from  the  law,  and 
not  from  the  act  of  the  deceased  conjoint;  and  the 
disposition,  therefore,  of  moveables  and  conquets  de- 
rived from  the  community  was  not  prohibited. 

The  coutume  of  Paris  has  made  an  important  addition 
to  the  latter  provision  of  the  Edict.     "  Femme  convolant 

(a)  1  Duplesi.  p.  532. 

(&)  Pothier,Tr.  du  Manage,  n.  606.    1  Dupless.  p.  541. 

(c)  Pothier,  ib.  n.  613.  (d)  lb.  (e)  lb.  n.6l7. 


CIVIL  STATUS — MARRIAGE,  EFFECT  OF,  ON  PROPERTY.    405 

en  secondes  ou  autres  noces,  ayant  enfans,  ne  peut 
avantager  son  second  mari  de  ses  propres  ou  acquets, 
plus  que  Tun  de  ses  enfans. 

"  Et  quant  aux  conqu^ts  faits  avec  ses  precedens  maris, 
elle  n'en  peut  disposer  aucunement  an  prejudice  des 
portions,  dont  les  enfans  desdits  premiers  manages  pour- 
roient  demander  de  leur  mere,  et  neanmoins  succedent 
les  enfans  des  subsequens  manages  ausdits  conquets,  avec 
les  enfans  des  manages  precedens  egalement  venans  k 
la  succession  de  leur  mere  ;  comme  aussi  les  enfans  des 
precedens  lits  succedent  pour  leurs  parts  et  portions 
aux  conquets  faits  pendant  et  constant  les  subsequens 
manages ;  toutefois  si  ledit  manage  est  dissolu,  ou  que 
les  enfans  du  precedent  mariage  decedent,  elle  en  peut 
disposer  comme  de  sa  chose."  (a) 

The  first  provision  of  the  coutume  is  in  conformity 
with  the  first  part  of  the  Edict. 

Its  second  is  an  important  addition.  It  extends  to 
the  wife's  share  in  the  moveable  or  immoveable  pro- 
perty of  which  the  community  was  composed. 

1st,  It  prohibits  any  disposition  by  her  to  the  second 
husband  of  the  conquets  of  her  preceding  marriage,  to 
the  prejudice  of  the  children  of  that  marriage ;  and, 
2ndly,  it  prohibits  her  from  making  such  a  disposition 
to  any  other  person.  Her  disposition  to  a  second 
husband  of  some  conqu^t  is  null  in  toto,  and  not  merely 
as  to  the  share  which  the  child  would  have  taken  therein. 
The  children  of  the  second,  as  well  as  of  the  first  mar- 
riage, can  set  it  aside.  But  the  disposition  made  by  the 
wife  in  favour  of  any  other  person  is  void  only  in  respect 
of  the  shares  of  the  children  of  the  first  marriage.  Thus, 
if  the  wife  had  two  children  by  the  first,  and  three  by  a 
second  marriage,  the  disposition  in  the  latter  case  would 
be  void  only  for  two-fifths,  and  would  be  valid  as  to  the 
other  three-fifths.  (6) 

(a)  1  Dupless.  p.  533.  (Jb)  Cout.  Orleans,  art.  203. 
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It  will  be  perceived  that  the  article  speaks  only  of  the 
wife.  It  has,  however,  been  decided,  that  the  re- 
striction on  the  dispositions  of  the  conqtUU  in  fiivour 
of  a  second  husband  applies  to  the  husband  who  may 
take  another  wife ;  (a)  but  it  is  not  equally  clear  that 
the  restriction  on  the  disposition  in  favour  of  a  stranger 
extends  to  the  husband. 

The  Code  adopts  the  principle  of  the  first  branch  of 
the  Edict.  "  L'homme  ou  la  femme  qui,  ayant  des 
enfans  d'un  autre  lit,  contractera  un  second  ou  subse- 
quent mariage,  ne  pourra  donner  a  son  nouvel  epoux 
qu'une  part  d'enfant  legitime  le  moins  prenant,  et  sans 
que,  dans  aucun  cas,  ces  donations  puissent  exceder  le 
quart  des  biens."  (ft) 

The  children  of  the  second  marriage  have,  equally 
with  those  of  the  first,  the  benefit  of  the  reduction  of 
any  donation  which  has  been  made  in  contravention  of 
this  restriction.  But  that  part  of  the  Edict  which 
required  the  reserve  for  the  children  of  the  former  mar- 
riage is  not  admitted  into  the  Code,  (c) 


The  parties  may,  subject  to  the  restrictions  which 
have  already  been  noticed,  regulate  by  contract,  on 
their  marriage,  their  rights  and  interests  in  each  other's 
property. 

The  commentators  on  the  French  law  have  enume- 
rated the  principal  provisions  of  which  conventions  ma- 
trimoniales  may  consist.  The  Code  has,  with  some  few 
alterations,  adopted  them. 

The  parties  may,  by  their  matrimonial  convention, 
modify  the  community  established  by  the  couttane  or 
law.     It  is  then  called  la  communautS  conventionnelle. 


id)  ArrSt,  4th  March,  1697>  sup.    1  Dupless.  p.  541. 

ib)  Code,  art  1093.  (p)  Merlin,  tit.  Noces  Secunda,  p.  572. 


CIVIL  STATUS MARRIAGE,  EFFECT  OF,  ON  PROPERTY.     407 

Under  the  coutume  the  parties  may  select  the  com- 
munity established  by  the  coutume  of  another  country, 
but  such  a  selection  is  prohibited  by  the  Code,  (a) 

They  may  stipulate  that  there  shall  be  no  community 
between  them,  (b)  Under  this  agreement  the  wife  has 
no  interest  in  any  part  of  the  husband's  property,  move- 
able or  immoveable,  which  he  acquires  during  the 
marriage,  and  she  is  not  liable  for  any  of  the  debts  con- 
tracted by  him.  The  husband  takes  no  property  in  her 
estate,  moveable  or  immoveable,  but  he  is  entitled  to 
itsfructus  ad  sustinenda  oner  a  matrimonii^  and  on  the 
dissolution  of  the  marriage  he  must  deliver  to  the  wife 
or  her  heirs  all  the  property  which  she  brought  at  the 
marriage  or  during  the  coverture.  Not  only  may  the 
community  be  excluded,  but  it  may  be  agreed  that  each 
shall  separately  enjoy  his  or  her  property.  The  wife 
under  this  clause  retains  the  management  of  her  estate 
moveable  and  immoveable,  and  the  free  enjoyment  of  its 
income,  but  she  cannot  alienate  it  without  the  authority 
of  her  husband  or  that  of  the  court,  (c) 

Under  this  provision,  each  of  the  conjoints  contributes 
according  to  the  covenants  contained  in  their  marriage 
contract.  If  there  be  none  on  this  head  it  is  left,  under 
the  coutume^  to  the  discretion  of  the  court  to  determine 
the  proportion  to  be  contributed  by  the  wife,  but  the 
Code  has  fixed  that  amount  at  one-third  of  her  in- 
come, (rf) 

It  may  be  stipulated  that  the  community  shall  consist 
of  acquisitions,  or  of  a  part  only  of  the  present  or  future 
property,  or  that  on  the  decease  of  the  conjoint  his  heirs 
shall  take  a  third  or  a  fourth  part  in  the  community,  (e) 

It  may  be  agreed  that  the  community  shall  not  be 
charged  with  any  debts  contracted  or  due  by  either 

(a)  Code,  art.  1390. 

(6)  Pothier,  Tr.  de  la  Com.  p.  1,  c.  3,  n.  461.    Code,  art.  1529. 

(c)  Poihier,  ib.  n.  464.    Code,  art.  1536,  1537,  1538. 

id)  Code,  art.  1537.  (e)  Pothier,  ib.  n.449.    Code,  art.  1497- 
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conjoint  before  the  marriage.  The  debts  contemplated 
by  this  provision  are  those  owing  not  only  to  third 
parties,  but  by  one  of  the  conjoints  to  the  other,  and 
those  which,  although  due  before,  are  not  payable  until 
after  the  marriage,  (a) 

The  effect  of  this  agreement  for  separation  of  the 
debts  is,  that  the  community  is  to  be  reimbursed  by  the 
conjoint  whose  debts,  contracted  before  the  marriage, 
have  been  paid  by  means  of  its  funds.  But  the  creditors 
may  proceed  against  the  husband,  unless  previous  to 
the  marriage  an  inventory  was  made  of  the  moveable 
effects  brought  by  the  wife.  If  such  inventory  has  been 
made,  he  will  be  discharged  from  his  liability  on  giving 
up  to  them  those  effects  or  their  value,  (b) 

Another  agreement  called  the  convention  de  franc  et 
quitte,  is  that  by  which  it  is  declared  that  the  husband 
is  not  liable  to  any  debts. 

Under  the  coutume^  it  was  considered  that  this  agree- 
ment was  binding  not  on  the  husband  himself,  but  only 
on  his  parents,  (c) 

The  Code  has  adopted  a  more  just  principle.  It  gives 
the  conjoint  an  indemnity  either  from  that  portion  in 
the  community  to  which  the  conjoint  is  entitled,  or 
from  his  biens  propreSy  and  in  case  of  those  means  being 
insufficient,  it  permits  the  warranty  to  be  enforced 
against  the  father,  mother,  ancestor,  or  guardian  who 
shall  have  declared  such  party  yrawc  et  quitte.  (d) 

The  parties  may  stipulate  that  instead  of  each  taking 
a  moiety,  the  one  shall  take  a  third,  and  the  other  the 
residue. 

When  there  is  this  inequality  in  their  shares,  the 
liability  of  the  one  in  the  actif  corresponds  with  his 
interest  in  the  joassi/*  of  the  community. 

An  agreement,  by  which  one  is  to  bear  a  part  en  actif 

(a)  Pothier,  Tr.  de  la  Com.  n.  353. 

(b)  Cout.  art.  222.     Pothier,  ib.  n.  362.     Code,  art.  1509,  1510. 

(c)  Pothier,  ib.  n.  365.  (rf)  Art.  1513. 
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greater  than  that  which  he  took  in  the  pamf  of  the 
community,  is  void,  (a) 

It  may  be  stipulated  that  the  wife  shall  receive  a 
certain  sum  for  all  her  rights  in  the  community.  The 
husband  is  bound  by  such  stipulation  to  pay  the  sum, 
whatever  may  be  the  state  of  the  community.  (6) 

As  it  contemplates  the  wife's  heirs,  it  applies  only  to 
the  case  of  a  dissolution  of  the  community  by  her  death, 
and  not  to  its  dissolution  by  the  death  of  the  husband,  (c) 

When  the  husband  or  his  heirs  by  virtue  of  the  stipu- 
I  lation  for  that  purpose,  retains  the  entirety  of  the  com- 

;  munity,  he  is  alone  liable  for  all  its  debts,  and  no  action 

can  be  maintained  against  the  wife  or  her  heirs.  {£) 

The  wife  who,  in  consideration  of  a  sum  agreed  upon, 
has  the  right  of  retaining  the  whole  community  against 
the  heirs  of  the  husband,  may  elect  either  to  pay  them 
such  sum,  becoming  bound  for  all  the  debts,  or  to  re- 
nounce the  community,  and  abandon  the  property  and 
charges  thereof  to  the  heirs  of  her  husband,  (e) 

It  may  be  agreed  that  the  parties  shall  contribute  a 
certain  sum  to  the  community.  This  is  called  h,  con-' 
ventian  d'apport.  (/) 

The  eflfect  of  this  stipulation  is  an  exclusion  from  the 
community  of  all  the  moveable  property  of  the  conjoint, 
which  exceeds  the  amount  stipulated  to  be  contributed, 
and  the  conjoint  takes,  on  the  dissolution  of  the  com- 
munity, that  excess,  (f) 

The  conjoint  is  the  debtor  to  the  community  in  that 
amount,  and  must  prove  the  contribution  he  has  made 
in  discharging  it* 

The  declaration  contained  in  the  marriage  contract 
that  the  husband's  moveable  property  is  of  such  value, 
affords  sufficient  proof  of  the  contribution  made  by  him, 

(a)  Pothier,  Tr.  de  la  Com.  n.  449.    Code,  art.  1520,  1521. 
(fi)  Pothier,  ib.  n.  450.    Code,  art.  1530.  (c)  lb. 

(d)  Code,  art.  1520.  (e)  Code,  art.  1523. 

(/)  Pothier,  ib.  n.  287.    Code,  art.  1503. 
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and  the  acquittance  given  by  him,  is  sufficient  proof  of 
the  contribution  by  the  wife,  (a) 

The  parties  may,  by  their  agreement,  exclude  from 
the  community  the  whole  or  a  part  of  their  moveable, 
by  declaring  it  to  be  propre ;  this  is  called,  under  the 
cautumey  la  Convention  de  Realisation,  (b)  This  rfaUsa- 
iion  is  express  or  implied.  When  the  parties  declare 
that  the  whole,  or  a  part  of  the  moveable  property  shall 
be  propre,  the  realisation  is  express.  The  convention 
iTapport  is  a  tacit  or  implied  realisation,  (c)  The  Code 
adopts  the  principles  of  this  convention  in  article  1500, 
but  it  does  not  designate  it  by  the  same  terms. 

This  agreement  excludes  from  the  conventional  com- 
munity lixat  which  would  have  formed  part  of  the 
legal  community. 

The  parties  may  make  a  stipulation  of  a  direct  con- 
trary effect,  for  they  may  agree  that  the  whole  or  part 
of  their  immoveable  property  shall  be  deemed  moveable, 
and  thus,  that  the  conventional  community  shall  consist 
of  that  which  would  have  been  excluded  from  the  l^al 
community.  This  is  caUed  la  convention  d^ameubUsse- 
mentj  and  the  property  is  called  propres  ameublis.  It 
may  comprehend  all  or  part  of  the  immoveable  property, 
and  is  either  diterminS  or  indStemdnS.  It  is  said  to 
be  ditermmSy  when  the  party  agrees  that  such  a  par- 
ticular estate  shall  be  deemed  moveable,  and  form  part 
of  the  community,  either  for  the  whole  estate,  or  to  a 
given  sum. 

It  is  indSterminij  when  it  is  agreed  that  immoveables 
are  brought  into  the  community,  to  the  amount  of  a 
certain  sum. 

When  the  immoveable  or  immoveables  of  the  wife  are 
rendered  wholly  moveable,  the  husband  may  dispose 
thereof  as  of  the  other  effects  of  the  community,  and 
alienate  them  entirely,  (d) 

(a)  Code,  art.  15di2, 1503.  (b)  Pothier,  IV.  de  la  Com.  n.  313. 

(c)  Pothier,  ib.  316.  (d)  lb.  n.  315.    Code,  art.  1506. 
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If  the  immoveaUe  is  only  rendered  moveable  for  a 
certain  sum,  the  husband  cannot  alienate  it  without  the 
consent  of  his  wife,  although  he  may  pledge  it  without 
her  consent,  but  to  the  amount  only  to  which  a  portion 
is  rendered  moveable,  (a) 

When  the  ameublissement  is  indStermine  the  com- 
munity does  not  become  proprietor  of  the  immoveables, 
but  the  conjoint  who  has  made  the  ameublisMnent  be- 
comes a  debtor  to  the  community,  and,  on  its  dissolution, 
must  bring  some  of  his  immoveables  to  the  amount 
promised. 

The  husband  cannot,  therefore,  alienate  in  whole,  or 
in  part,  without  the  consent  of  his  wife,  the  immoveables 
of  which  the  ameublissement  had  been  indSterminSj  but 
he  may  pledge  them  to  the  amount  to  which  they  have 
been  made  moveable.  (6) 

In  marrying  under  le  rigime  dotal,  the  parties  may 
stipulate  for  a  community  of  acquisitions,  and  the  effects 
of  such  a  community  are  subject  to  the  regulations  pre- 
scribed by  the  articles  1498  and  1499.  (c) 

The  parties  usually  stipulate  they  shall  take,  par  pre-- 
dput,  certain  specific  articles.  The  term  preciput 
signifies  its  being  separated  from  the  other  effects  of  the 
community  on  its  dissolution,  and  its  being,  in  the  first 
instance,  deliverable  to  the  party  entitled  to  it.  The 
preciput  generally  consists  of  those  articles  which  are 
adapted  to  the  habits  or  sex  of  the  party ;  as  the  libraiy , 
carriage,  horses,  &c.  of  the  husband,  or  the  ornaments,  &c. 
of  the  wife.  They  may  be  estimated  at  a  certain  sum, 
which  may  be  constituted  the  preciput.  It  was  considered 
that  the  amount,  or  value,  of  the  preciput  might  be  re- 
duced by  the  authority  of  the  judge,  if  it  exceeded  the 
station  and  fortune  of  the  parties.  The  Code,  however, 
has  not  vested  any  court  with  this  discretionary  poweri  {d) 

(a)  Code,  art.  1607.  (6)  lb.  art  1608. 

(^  lb.  n.  1581. 

(d)  Pothier,  Tr.  de  la  Com.  n.  441.    TonUier,  tit.  6,  c.  3,  n.  407. 
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The  reservation  of  this  preciput  does  not,  under  the 
cautume  or  Code,  prejudice  the  creditors  of  the  com- 
munity, for  it  is  competent  for  them  to  seize  the  pro- 
perty.    The  party  entitled  to  it  has  his  indemnity,  (a) 

The  preciput  cannot  be  claimed  when  the  community 
is  dissolved  by  divorce  or  separation  de  Mens,  (b) 

On  the  CommunauU  Legale  and  Conventionnellej  under 
the  Coutume  of  Parisj  reference  should  be  made  to 
the  following  works : — Pothier,  titles  Du  Contrat  de 
Mariage, — De  la  Puissance  du  Marty — and  De  la 
Communauti;  PouUain  du  Fare,  sur  la  Cautumes  Gi- 
nSrales  de  Bretagne^  and  Pnndpes  du  Droit  Francais ; 
Renusson,  Lebrun,  Dumoulin,  Ferriere  and  Duplesses ; 
Le  Maistre  on  the  Coutume  of  Paris^  D'Argentree  sur 
la  Coutume  de  Br^tagne;  Brodeau  sur  Louetj  the 
title  De  la  CoinmunautS^  in  the  10th  vol.  of  the  Works 
of  Pothier  by  M.  Dupin ;  under  the  Coutume  of 
Normandy  J  Basnage  and  Mervile];  on  le  Regime  de  la 
Communauti,  under  the  Code  Civil,  liv.  1,  tit.  5.  and 
liv.  3,  tit.  5,  of  the  Code,  and  this  title  in  TouUier,  in 
the  12th  and  13th  vols,  of  his  Droit  Civil  Francais,  and 
the  Traits  de  la  CommunautS  des  Biens  entre  Epoux,  by 
B.  Battur ;  on  le  Douaire  Coutumier,  and  Conventionnelle, 
the  articles  in  the  Coutumes  of  Paris  and  Normandy, 
and  the  preceding  Commentators ;  on  Le  Regime  Dotal 
of  the  Chde  Civil,  liv.  3,  tit.  6,  c.  1  and  3 ;  TouUier  on 
that  title  in  the  14th  vol.  of  his  Works,  Carrier,  Traits 
sur  les  .Engagemens,  Sfc, ;  on  Donations  entre  Mari 
et  Femme,  the  articles  on  that  title  in  the  Coutumes 
of  Paris,  and  Nonmmdy,  and  the  above  Commentators; 
Ricard,  on  the  title  De  Donations  du  don  Mutuel,  liv.  3, 
tit.  2,  c.  9,  of  the  Code  CvvU,  and  the  Commentary  of 
Toullier,  in  the  6th  vol.  of  his  Works ;  Grenier,  Trait6 
des  Donations,  des  Testamens,  {fc. ;  Duranton,  Cours  de 

(a)  Bouijon,  Droit  Comm.  tit.  DelaCom.  p.  3,  §1,  n..9»  10.  Code,  art.  1519. 
(6)  Pothier,  Tr.  de  la  Com.  441.    Code,  art.  1518. . 
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Droit  Francaisy  Sfc. ;  on  Second  Marriages^  those  titles 
in  the  Coutufnes  of  Paris,  and  Normandy  ^  and  the  above 
Commentators;  the  Dictionaries  of  Denisart  and 
Merita,  on  these  several  titles,  and  on  those  of  Ac- 
ceptation de  Communauti,  Avantage,  Aport,  Ameublisse- 
menty  Qmquet,  Confiscationy  Domicile,  Douaire,  Noces, 
Propres,  Reparations,  Realisation,  Recompense,  SodSti 
eC Acquits,  Usufruct. 


SECTION  IV. 

EFFECT  OF  MARRIAGE  ON  THE  PROPERTY  OF  THE  HUS- 
BAND AND  WIFE  IN  TRINIDAD  UNDER  THE  LAW  OF 
SPAIN,    AND    BRITISH    ORDERS    IN   COUNCIL. 

Clasaification  of  property. — Bienes  dotales. — Dote,  husband's  powers  in 
relation  to  it. — Bienes  parqfemdks. — Bienes  Cantradotales.— Arras, — 
Bienes  proprios, — Bienes  comunes. — Cronancias,  rights  and  interests  of 
consorts  therein. — ^Extent  of  the  liability  of  husband  and  wife  for  the 
debts  of  each  other. — Order  in  Council. — Acceptance  or  renunciation 
of  Ganancias  by  the  wife. — Continuation  of  Community. — Donations 
between  husband  and  wife. — Order  in  Council.— Second  Marriages. — 
Nuptial  contracts. 

The  law  of  Spain  is  retained  in  Trinidad,  with  some 
few  alterations,  made  by  orders  in  council,  since  that 
colony  has  been  in  the  possession  of  Great  Britain. 

Its  commentators  describe  the  property  which  is  con- 
tributed by  or  on  behalf  of  the  wife,  ad  sustinenda  onera 
matrimonii,  as  los  bienes  dotales,  (bona  dotalia),  and  the 
property  which  is  brought  by  her,  exclusive  of  that 
which  is  assigned  in  dote,  as  bienes  parafemahs,  or 
extra  judiciales.  They  distinguish  the  property  con- 
tributed by  the  husband  in  consideration  of  the  dote  by 
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the  terms  bief^es  antefemalesj  or  contradotales.  All  other 
property  is  described  by  the  terms  bienes  prapriosy  or 
bienes  camunes.  By  the  termslbieTies  proprios  is  intended 
the  property  of  either  conjoint,  acquired  by  succession, 
testament,  or  lucrative  title.  The  terms  bienes  comuneSy 
are  applied  to  bienes  ganandcUeSy  or  multiplicadosy  that 
is,  to  all  such  property  as  the  conjoints  have  acquired 
during  the  marriage  by  their  labour,  or  industry,  or  by 
purchase,  (a) 

There  is  so  great  a  resemblance  between  the  dote 
under  the  law  of  Spain,  and  the  dos  of  the  civil  law, 
that  the  observations,  which  in  a  preceding  section  have 
been  made  on  the  latter,  are  strictly  applicable  to  the 
former.  (6) 

It  exists  in  the  constitution  of  the  dote,  (c)  the  persons 
who  are  under  an  obligation  to  assign  it,  {d)  the  limits 
of  that  obligation,  (e)  the  property  of  which  the  dote 
may  consist,  {/)  its  distinct  species,  {g)  the  right  of  the 
husband  to  manage  it,  and  receive  its  rents  and  profits,(A) 
to  sue  for  it,  (i)  the  nature  and  extent  of  his  liability  to 
restore  it  in  kind,  or  to  pay  the  sum  at  which  it  has 
been  valued,  (A)  the  restraint  on  his  alienation  of  it,  (/) 
the  protection  which  the  wife  may  claim  when  there  is 
danger  of  the  husband's  insolvency,  (m)  his  right  to  be 
indemnified  from  it  for  the  expenses  incurred  by  him 
in  its  management,  the  person  to  whom,  and  the  time 
when  he  is  bound  to  restore  it,  (n)  the  apportionment 
and  allowance  in  respect  of  the  fruits  of  the  last  year,  (o) 

(a)  Febr.  Nov.  lib.  1.  tit.  2,  c.  3,  $  1.  (&)  Ante,  p.  263,  et  seq. 

(c)  L.  10,  11,  12,  13,  tit.  11,  part  4. 

(d)  L.  7,  8,  9,  tit.  11.  part  4.  L.  3,  tit.  5,  lib.  10,  Nov.  Rec.  Covar.  de 
Matrim.  part  2,  torn.  1,  c.  8,  §  6,  n.  16.  Febr.  Nov.  lib.  1,  tit  2,  c.  3,  $  13, 
ct  geq.       (e)  lb.       (/)  L.  14, 15, 21, 22,  tit.  1 1,  part  4.  Febr.  Nov.  ib.  $  8. 

iff)  L.  2,  tit.  11,  part  4.      Febr.  Nov.  ib.  $  3. 

(A)  L.  18,  25,  tit.  11,  part  4.  (t)  L.  15,  tit.  11,  part  4. 

(k)  L.  28,  21,  18,  27*  22,  15,  tit.  11,  part  4. 

(I)  L.  7»  21,  tit.  11.  part  4.    Febr.  Nov.  ib.  §  9)  10,  et  seq. 

(m)  L.  29,  tit.  11,  part  4.  (»)  L.  32,  tit.  11,  part  4. 

(o)  L.  23,  30,  31,  tit.  12,  part  4. 
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the  hypothec  of  the  wife,  or  her  heirs,  (a)  and  the  causes 
for  which  the  dote  may  be  forfeited,  (b)  If  slaves  of  the 
wife  have  been  assigned  as  dotCy  their  increase  belongs 
to  the  wife,  and  not  to  the  husband ;  (c)  although  he  is 
entitled  to  the  droppings  of  cattle,  he  must  keep  up  the 
original  iramber,  by  replacing  from  the  births  those 
which  have  died,  (d) 

The  surviving  conjoint,  during  the  minority  of  the 
marriage,  retains  the  usufruct  of  the  dotal  property,  (e) 

A  restraint  is  imposed  on  the  amount  of  the  dote 
which  may  be  granted.  The  parent,  whose  income  is 
not  equal  to  200,000  maravedis,  cannot  assign  dote  beyond 
600,000 ;  if  his  income  does  not  exceed  500,000  he  can 
only  assign  to  each  of  his  daughters  in  dote  a  million  of 
maravedis.  If  it  exceed  500,000  maravedis,  but  does  not 
exceed  a  million  and  400,000  maravedis,  the  dote  must 
not  amount  to  more  than  a  million  and  a  half.  If  his 
income  be  equal  to  a  million  and  a  half  of  maravedis,  or 
more,  he  may  give  to  each  of  his  daughters,  as  dote, 
one  year's  income,  provided  the  latter  does  not  exceed 
two  millions  of  maravedis.  (f)  But  in  no  case  can  the 
parent  give,  as  dote,  the  entire  part  of  his  property  of 
which  the  law  allows  him  to  dispose,  that  is,  one-fifth 
if  he  has  children,  and  one-third  if  he  has  no  children 
but  ascendants,  (g) 

The  dote  may  be  augmented  stante  matrimonio.  (h) 

The  wife  either  herself  retains,  or  transfers  to  the 
husband  the  dominium  in  los  bienes  parafemales.  {%) 

When  they  consist  of  articles  qucs  in  usu  conswmuntur 
vel  deteriarata  sunt,  and  the  wife  expressly  authorizes 
or  silently  acquiesces  in  their  application  by  the  hus- 

(a)  L.  26,  tit.  11,  part  4.  (b)  Febr.  Nov.  lib.  1,  tit.  2,  c.  4. 

(e)  L.  23,  tit.  11,  part  4.    Febr.  Nov.  ib.  c.  3,  §  31. 

(ji)  L.  21,  tit.  11,  part  4.  (0)  L.  31,  tit.  11,  part  4. 

(/)  L.  6,  7,  tit.  3,  lib.  10.  Nov.  Rec. 

(ff)  L.  7,  tit.  3,  lib.  10.  Nov.  Rec.    L.  1,  8,  tit.  20,  lib.  10,  Nov.  Rec. 

(i)  Febr.Nov.lib.l,tit.  2,c.3,n.  6.  L.l,tit.  Il,part4.  Greg.  Lopez,  n.  13. 

(t)  L.  17 f  tit  11,  part  4.    Gomez,  in  1.  Taur.  50,  n.  44. 
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band,  to  the  purposes  of  the  family,  he  is  not  liable  to 
her  or  her  heirs  for  their  value.  But  if  he  has  used 
them  for  his  own  particular  benefit,  he  is  bound  to  make 
restitution  of  their  value,  eatenus  quatemis  foetus  est 
hcupletior.  (a) 

The  wife  acquires  an  hypothec  on  his  property,  in 
order  that  she  may  be  indemnified  for  those  losses  or 
expenses  which  the  parafemaks  have  sustained  from 
his  default.  The  wife  may  herself  retain  the  dominium 
in  this  species  of  property,  as  well  as  its  management 
and  the  receipt  of  its  fruits.  In  that  case,  it  is  entirely 
at  her  own  risk,  and  the  husband  is  not  responsible  for 
its  value.  (6) 

The  property  contributed  by  the  husband,  ad  susti- 
nenda  oner  a  matrimoniiy  is  called  arras,  (c) 

The  donatio  propter  nuptias,  as  a  separate  provision 
distinct  from  the  arras,  has  long  since  fallen  into  disuse. 
The  latter  so  far  resembles  it,  that  it  is  considered  to 
be  granted  or  promised  on  the  part  of  the  husband  in 
consideration  of  the  marriage,  and  also  of  the  dote,  (d) 

The  husband  is  under  no  obligation  to  give  arras, 
but  it  is  a  donation  purely  voluntary,  (e) 

He  is  not  permitted  to  give  in  arras  more  than  a 
tenth  of  his  property,  and  the  donation,  if  it  exceed  that 
proportion,  is  subject  to  be  reduced,  (f) 

This  law  cannot  be  renounced.  (^) 

The  arras  may  be  promised  out  of  the  future  as  well 
as  present  property  of  the  husband.  The  amount  is 
then  to  be  estimated  according  to  the  value  of  his  pro- 
perty, at  the  time,  not  of  the  promise,  but  of  the  disso- 
lution of  the  marriage.  (A) 

(a)  L.  17>  tit.  1  ],  part  4.    Gomez,  in  1.  Taur.  50^  n.  44. 

(b)  lb.  (c)  Febr.  Nov.  ib.  $  7.    L.  1,  tit.  1),  part  4. 
id)  Febr.  ib.  c.  7>  §  1 .  Gomez,  in  1.  Taur.  50, 51, 52.    L.  1 .  tit.  1 1,  part.  4. 
(e)  Febr.  ib.  §  2. 

(/)  L.2,tit.2,lib.3,DelFuero.  L.l,tit.3,lib.lO,Nov.Rec.  {g)  Ib. 

(&)  L.  1,  tit.  3,  lib.  10,  Nov.Rec.    L.  2,  tit.  2,  lib.  3.    Fuero  Real  ArgoFB, 
part  1,  Ci  7,  n.  18. 


i 
I 

■ 

J 


CIVIL  STATUS — MARRIAOB,  EFFECT  OF,  ON  PROPERTY,   417 

It  seems  that  it  cannot  be  augmented  during  the 
marriage,  (a) 

When  he  has  been  evicted  of  property  which  he  pos- 
sessed at  the  tfme  of  the  promise  under  a  title  which  he 
believed  to  be  valid,  he  will  not  be  bound  under  his 
promise  to  deliver  more  than  a  tenth  of  the  property 
which  may  remain.  (6) 

If  a  fraudulent  misrepresentation  of  the  amount  of  the 
dote  has  been  made  to  the  husband,  he  is  entitled  to 
such  a  reduction  of  the  arras  as  will  afford  him  an  in- 
demnity, (c) 

The  arras  is  the  exclusive  property  of  the  wife, 
subject  to  the  husband's  usufruct  during  his  life.  She 
may  dispose  of  it  by  testament  in  the  same  manner  and 
under  the  same  restrictions  as  she  might  dispose  of  any 
other  property.  If  she  leaves  no  children,  and  makes 
no  testamentary  disposition,  it  will  belong  to  her 
heirs,  (rf)  She  has  a  tacit  hypothec  for  it  on  the  hus- 
band's estate,  {e) 

If  it  has  been  expended  during  the  coverture,  it  is 
to  be  taken  out  of  the  general  mass  of  the  property.  If 
it  had  not  been  actually  delivered,  it  must  be  made 
good  out  of  the  husband's  separate  estate.  (/ ) 

He  cannot,  even  with  her  concurrence,  alienate  or  pledge 
it,  because  her  heirs  have  a  vested  interest  in  it.  {g) 

Upon  the  death  of  the  husband,  leaving  the  wife  sur- 
viving, she  becomes  entitled  to  the  usufruct j  but  tj^e 
property  is  vested  in  her  children  if  she  re-marries.  (A) 

It  is  forfeited  if  the  wife  commits  adultery,  or  elopes 
from  her  husband's  house  in  order  to  commit  it.  (i) 

(a)  Greg.  Lopes,  L.  1,  tit.  11,  part.  6,  n.  4. 

(6)  Fuero  Real  Ayora,  p.  1,  c.  7,  n.  23.  (c)  R).  n.  34. 

id)  L.  1,  tit.  2,  lib.  3,  Fuero  Real.    L.  2,  tit.  3,  lib.  10,  Nov.  Rec. 

(e)  Gomez,  in  1.  Taur.  50,  n.  41,  78.    Febr.  Nov.  c.  7,  n.  20. 

(/)  Ayora,  p.  1,  c.  7,  n.  16. 

{g)  Febr.  Nov.  ib.  n.  5.    L  4,  tit.  2,  lib.  3,  Fuero  Real. 

(A)  Ayora,  p.  1,  c.  1,  n.  21  (0  L.  6.  tit.  2,  lib.  3,  Fuero  Real. 

VOL.  I.  BE 
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The  law  of  Spain  does  not  recognise  the  general 
communlo  honorum,  which  prevailed  in  Holland,  but 
admits  only  the  communio  qtuBstuum.  The  latter  is 
constituted  between  the  husband  and  wife  as  the  legal 
and  necessary  effect  of  their  marriage.  The  property  of 
which  it  consists  is  termed  ganandaU  Bienes  gananciales. 
They  are  thus  defined  :  "  Aquellos  que  el  marido  y  la 
muger  6  cualquiera  de  los  dos  adquieren  6  aumentan 
durante  el  matrimonio  por  compra  u  otro  contrato,  6 
mediante  su  trabajo  e  industria,  como  tambien  los  frutos 
de  los  bienes  propios  que  cada  uno  Uevo  al  matrimonio, 
y  de  los  que  subsistiendo  este  adquieran  para  si  por 
cualquier  titulo."  (a) 

This  community  silently  and  imperceptibly  acquired 
a  place  amongst  the  usages  of  Spain.  It  was  first  recog- 
nized in  El  Fuero  Juzgo.  (b) 

The  property  of  which  it  is  formed  belongs  in  common 
to  the  two  consorts,  and  on  the  dissolution  of  the  mar- 
riage, is  divisible  between  them  in  equal  shares.  It  is 
confined  to  their  future  acquisitions,  durante  el  matri- 
monio. The  property  belonging  to  either  at  the  time  of 
the  marriage,  by  whatever  title  it  was  acquired,  patri- 
monium  et  cajntaUy  forms  no  part  of  it.  (c)  But  iXAfructus 
or  rents  and  profits,  are  included  in  it,  and  are  therefore 
ganandal.  (d) 

The  acquisitions  during  the  marriage  by  a  common 
title,  whether  it  be  lucrative  or  onerous,  will  form  part 
of  the  community.  Thus,  a  donation  made  to  both  con- 
sorts will  be  ganandal,  (e)  but  a  donation  made  to  either, 
although  it  be  made  to  the  wife  by  the  husband's  re- 
lations, or  to  the  husband  by  the  wife's  relations,  will  be 

(a)  1  Febr.  Nov.  lib.  1,  tit.  2,  c.  8,  §  1.      L.  24,  tit.  11,  part  4,  Greg. 
Lopez,  n.  2.    Nov.  Rec.  lib.  10,  tit.  4. 

(b)  L.  17,  tit.  2,  lib.  4. 

(c)  Gomes,  in  1.  Taur.  61,  52,  53,  n.  69.       Febr.  Nov.  lib.  1,  tit.  2. 
c.  8,  i  5. 

(d)  Gomez,  ib.    Febr.  Nov.  lib.  1,  tit.  2,  c.  8,  §  8,  et  seq. 

(e)  L.  1,  tit.  3,  lib.  3,  Fuero  Real.    Gars,  de  Conjug.  Acq.  n.  114. 
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the  separate  and  exclusive  property  of  such  donee,  and 
form  no  part  of  the  community,  (a) 

The  title  under  which  property  acquired  by  the  one 
consort  can  become  ganandal,  must  be  that  which  is 
onerous.  An  estate,  therefore,  which  was  purchased 
by  either  consort  will  be  gananciaL  (5) 

All  property  is  primd  facie  presumed  to  be  ganan- 
cial  which  is  not  proved  to  be  proprium  or  patri-- 
manium.  (c) 

If  the  money  obtained  by  the  sale  of  an  estate,  the 
separate  property  of  one  of  the  consorts,  be  invested 
in  the  purchase  of  another  estate ;  or  if  another  estate 
be  received  in  exchange  for  it,  the  estate  purchased  or 
received  in  exchange  will  also  be  the  separate  property 
of  such  consort,  and  not  become  gananciaL  (d) 

In  determining  whether  the  property  be  acquired 
durante  el  matrimonioy  the  law  refers  to  the  time  when 
the  right  or  title  to  it  commenced.  .  If  its  acquisition 
originated  in  a  right  or  title  existing  previous  to  the 
marriage,  although  the  actual  possession  took  place 
afterwards,  it  is  deemed  to  have  been  made  previous  to 
the  marriage,  and  not  to  be  part  of  the  community,  (e) 

The  husband  has  the  exclusive  administration  of  the 
community,  or  ganandal  property,  and  may  hypo- 
thecate or  alienate  it.  {f)  The  only  restriction  on  his 
power  of  disposing,  or  even  dissipating  it,  is  that  the 
alienation  must  not  be  made  con  malida  and  en  fraude 
of  the  ganancias.  (g) 

The  fructus  naturales^  industriales,  and  civiles  of  the 

(a)  Gan.  de  Conjug.  Acq.  n.'lOS,  et  seq.     Febrero,  Nov.  lib  1,  tit.  2,  c.  8, 
n.  5.    AyoTa,p.  1,  c.  8,  n.  18.  (6)  lb. 

(e)  L.  4,  tit.  4,  lib.  10,  Nov.  Rec.      Gomez,  in  1.  Taur.  50,  n.  70.     Febr. 
Nov.  c.  8,  n.  2.     Gars,  de  Conj.  Acq.  n.  158. 

(d)  Gan.  ib.  n.  61, 62.    Febr.  Nov.  lib.  1,  tit.  2,  c.  8,  n.  7. 

(e)  Gan.  ib.  n.  61,  et  seq. 
(/)  Febr.  Nov.  ib.  n.  19. 

(^)  L.  3,  tit.  6,  lib.  10,  Nov.  Rec. 

££2 
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property  which  is  excluded  from  the  community,  are 
gananciaL  (a) 

Those  which  have  not  been  consumed  or  disposed  of 
by  the  husband  during  the  community,  are  divided  on 
its  dissolution  between  the  survivor  and  the  heirs  of  the 
deceased.  (6) 

The  ganandal  property  is  subject  to  the  debts  con- 
tracted by  the  husband  and  wife,  durante  el  matrimoniOf 
but  not  to  those  contracted  before  the  marriage,  (c) 
In  respect  of  the  debts  contracted  by  either  consort 
before  the  marrie^e,  the  fructus  of  the  dotal  property 
may  be  levied  on  for  those  of  the  husband,  and  the 
dotal  property,  when  there  are  no  hienes  parafer'naleSj 
may  be  levied  on  for  the  debts  of  the  wife,  (rf) 

Debts  incurred  by  the  wife,  carrying  on  business  as  a 
separate  trader,  are  deemed  to  have  been  contracted 
with  the  authority  of  the  husband,  and  for  which  he  is 
liable.  She  is  liable  only  to  the  extent  of  her  effects 
engaged  in  the  trade,  but  not  for  such  of  the  debts  as 
those  effects  may  be  insufficient  to  satisfy,  {e) 

This  state  of  the  law,  in  Trinidad,  has  been  altered 
by  an  order  of  his  Majesty  in  council,  (/)  by  which  it 
was  ordained,  that,  after  the  promulgation  of  this  order, 
all  property  of  any  kind  whatsoever,  which  should  have 
•  been  brought  by  married  women  at  their  marriage,  or 
received  by  them,  or  by  their  husbands  on  their  behalf, 
either  at  that  time,  or  afterwards,  were  the  same  by  in- 
heritance, donation,  bequest,  or  by  any  other  manner, 
should  be,  and  the  same,  as  far  as  the  interest  or  interests 
of  the  said  married  women  are  concerned  therein, 
should  be  liable  for  all  debts  contracted  by  such 
married  women  in  consequence  and  in  respect  of  such 

(a)  Gars,  de  Conjug.  Acq.  n.  194,  200.     L.  5,  tit.  4,  lib.  10,  Nov.  Ree. 

(ft)  L.  6,  tit.  4,  lib.  10,  Nov.  Rec. 

(c)  L.  14«  tit.  20,  lib.  3,  Fuero  Real. 

{d)  Carleval,  de  Judiciis,  tit.  3,  disp.  19»  n.  2,  et  eeq. 

(e)  Gomez,  in  1.  Taur.  60,  n.  6. 

(/)  Order  in  Council,  l6th  Sept.  1822,  promulgated  1 6th  Jan.  1823. 
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separate  trading,  and  might  be  taken  and  sold  in  satis- 
faction thereof.  It  further  ordains,  that  all  property  in 
the  said  island  of  Trinidad,  which  from  and  after  the 
date  of  the  promulgation  of  the  order  should  be  pur- 
chased and  acquired  by  any  married  persons  whatsqever, 
during  the  marriage,  otherwise  than  by  descent,  do- 
nation of  parents,  or  of  strangers,  or  by  devise,  should 
be  subject  to  the  payment  of  all  such  lawful  debts  of  the 
husband  and  wife  as  should  have  been  incurred  and 
contracted  by  both  or  either  of  them,  previous  to  the 
purchase  or  acquisition  of  such  property,  and  not  other- 
wise, notwithstanding  that  such  property  might  be 
acquired  or  held  in  the  name  and  for  the  benefit  of  the 
wife  or  husband  separately,  or  in  that  of  their  child 
or  children,  or  in  the  name  of  some  person  or  persons 
in  trust  for  them  or  either  of  them. 

Upon  the  death  of  the  husband  or  wife  the  com- 
munity is  continued  between  the  survivor  and  the  heirs 
of  the  deceased,  until  a  partition  has  actually  taken  place, 
and  the  latter  are  entitled  to  share  in  the  acquisitions 
made  during  its  continuance,  (a) 

It  was  competent  for  the  wife  to  renounce  the  com- 
munity, and  her  right  of  acceptance  or  renunciation 
devolves  on  her  heirs,  if  she  dies  before  she  has  made 
her  election.  (6) 

According  to  the  law  of  Spain,  the  efiect  of  such 
renunciation  was  to  release  her  from  all  the  debts  con- 
tracted by  the  community ;  (c)  but  under  the  order  in 
council  of  the  16th  September  1822,  such  an  effect 
would  no  longer  be  produced  by  her  renunciation. 

There  does  not  exist  any  incapacity  on  the  part  of  the 
husband  or  wife  to  contract  with  each  other  for  a  valu- 
able consideration.   The  one,  therefore,  may,  during  the 

(a)  Garcias,  de  Conj.  Acq.  n.  55,  166,  169,  170. 
(6)  Gomez,  in  1.  Taur.  50,  n.  79. 
(c)  Garcias,  ib.  n.  149, 155,  156. 
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coverture,  acquire  property  from  the  other  by  a  sale, 
exchange,  or  other  onerous  title,  (a) 

A  donation  by  the  one  to  the  other  was  governed  by 
the  rules  of  the  civil  law.  It  was  revocable  only  during 
the  life  of  the  donor,  but  it  was  perfectly  valid  if  the 
donor  died  before  its  revocation,  (b) 

By  the  order  in  council  of  the  16th  September  1822, 
all  donations  from  and  between  husbands  and  their 
wives  to  each  other  during  marriage  are  void,  as  against 
bond  fide  creditors,  without  reference  to  the  time  at  which 
their  debts  may  have  been  contracted. 

The  widow  who  marries  a  second  time  is  bound  to 
reserve  for  the  children  of  her  first  marriage  the 
dominion  in  the  property  which  she  derived  from  her 
first  husband.  The  same  obligation  is  imposed  on  the 
husband  who  marries  a  second  time,  (c) 

On  her  second  marriage  she  ceases  to  be  the  guardian 
of  the  children  of  the  first  marriage.  If  she  marries 
without  having  first  procured  the  appointment  of  another 
guardian,  and  duly  accounted  for  her  previous  intro- 
missions, she  forfeits  her  succession  to  their  estate,  {d) 

It  is  competent  for  the  parties,  by  their  antenuptial 
contract,  to  stipulate  for  other  rights  and  interests  in  their 
property  than  those  which  are  established  by  law. 

Such  contracts  are  governed  by  those  rules  of  the  civil 
law  which  have  been  already  stated  in  relation  to  the 
pacta  dotalia. 

By  the  order  in  council  of  the  16th  September  1822,  it 
is  required,  that  all  contracts,  deeds,  settlements,  convey- 
ances, or  assurances  whatsoever,  made  or  entered  into  in 
contemplation  of  marriage,  whereby  any  property,  right, 
or  interest,  claim  or  demand  whatsoever,  shall  or  may  be 
intended  to  be  secured  for  the  separate  benefit  of  the 

(a)  Gomez>  in  1.  Taur.  50«  n.  66.  (jb)  Gomes,  in  1.  Taur.  50,  n.  65. 

(c)  L.  7,  tit.  4,  lib.  10,  Nov.  Rec.    Gomez,  in  1.  Taur.  14,  n.  10. 
(,d)  Gomez,  in  L  Taur.  14,  15,  16,  n.  U  2»  3, 18. 
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intended  wife,  should  be  made,  executed,  attested,  and  be 
in  the  office  of  registry  enregistered,  previous  to  the 
solemnization  of  the  marriage;  in  default  thereof  the 
same  are  void  and  of  none  effect,  as  against  just  and 
homjide  creditors.  And  with  respect  to  all  contracts  of 
marriage,  and  settlements,  which  should  or  might  at  any 
time  have  theretofore  been  made  and  executed,  relative 
to  or  concerning  any  property  in  the  island,  or  whereby 
the  right  and  title  therein  may  be  affected,  the  same 
must  be  entered  and  enregistered  in  the  said  office  of 
registiy,  within  four  months,  if  the  same  were  exe- 
cuted in  the  island,  or,  within  fifteen  months,  if  the  same 
were  executed  beyond  seas,  in  default  whereof  such 
marris^e  contracts,  or  settlements,  are  null  and  void,  as 
against  bond  fide  creditors. 


SECTION  V. 

EFFECT   OF   MARRIAGE    ON    THE    PROPERTY    OF  THE   HUS- 
BAND  AND   WIFE   UNDER   THE    LAW   OF   SCOTLAND. 

Communion  of  goods.— Property  of  which  it  consists. — Jut  mariti, — 
Husband's  interest  in  the  wife's  real  estate. — Curtesy. — The  wife's 
interest  in  the  husband's  estate. — Terce. — ^Wife's  power  over  her  own 
estate,  stante  mofrMnoftio.— rExtent  of  the  liability  of  the  husband  and  wife 
for  each  other's  debts. — ^Distinction  between  conjunct  fees  to  husband  and 
wife,  and  to  strangers. — Donations  inter  cm^uges, — Dissolution  of  the  mar- 
riage.— ^The  rights  thereon.— Conventional  provisions. — Second  marriages. 

In  Scotland,  one  of  the  legal  rights  consequent  on  the 
marriage,  is  a  communion  of  goods  between  the  husband 
and  wife.  It  is  of  a  more  limited  character  than  that 
which  exists  under  either  of  the  systems  of  jurisprudence 
which  have  been  already  considered. 
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It  does  not  extend  to  heritahle  property,  as  lands^ 
houses,  rights  to  tithes,  or  subjects  which  produce  annual 
profits,  e.  g.  bonds  for  borrowed  money,  carrying  in- 
terest, and  therefore  producing  annual  fruits,  so  long 
as  the  debt  subsists ;  (a)  but  it  is  confined  to  subjects 
which  are  of  a  temporary  nature,  and  produce  no 
yearly  profits  while  they  continue,  and  which  are, 
therefore,  said  to  be  simpliciter  moveable  or  immoveable 
in  all  respects,  (b) 

The  husband  has  the  sole  right  of  administering  the 
subjects  of  this  communion.  This  right  is  called  ju9 
maritif  and  is  defined  to  be  that  right  or  interest  arising 
from  the  marriage  to  the  husband,  in  the  moveable 
estate,  which  belonged  to  the  wife  either  at  the  marriage, 
or  was  acquired  by  her  stante  matrimonio.  It  entitles 
the  husband  to  receive  all  sums  due  to  the  wife  which 
fall  under  the  communion ,  to  grant  acquittances  to  the 
debtors,  to  sell,  and  even  give,  at  his  pleasure,  her 
whole  moveable  subjects,  by  any  deed  that  is  to  take 
effect  during  the  marriage,  and  they  may  be  attached 
by  his  creditors  for  payment  of  their  demands,  (c) 
He  cannot,  however,  by  any  testamentary  disposition, 
donation  mortis  causd^  or  by  gratuitous  deed  on  death- 
bed, prejudice  the  jus  relictcBj  or  widow's  part,  or  the 
bairns'  part.  The  former,  when  there  are  bairns^  is  a 
third,  the  other  third  belonging  to  the  bairns.  If  there 
be  no  bairns  J  the  widow's  part  is  one  half;  if  the 
wife  die  before  the  husband,  the  bairns  part  is  one 
half,  ((f) 

Marriage  is,  in  fact,  a  legal  assignation  by  the  wife  to 
her  husband  of  her  whole  moveable  estate ;  and  thus, 
any  moveable  subject,  which,  after  her  death,  may  be 

(a)  Ersk.  Inst.  b.  2,  tit.  2,  $  10.  Kilkerran,  Husband  and  VTdt,  n.  3, 
Dunlop,  23rd  Feb.   1739,  Diet.  p.  6770. 

(6)  Stair's  Inst.  b.  1,  tit.  4,  §  17,  et  seq.    Erskine's  Inst.  b.  1,  tit.  6,  §  12 

(c)  Stair,  ib.  Erskine,  ib.  §  13.  Fac,  Coll.  26th  June,  1760,  Campbelt, 
Pict.  p.  5944. 

{d)  Suir,ib.  b.  3,  tit.  4,  §24. 
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discovered  to  have  belonged  to  her,  falls  to  the  surviving 
husband,  (a)  The  fruits  produced  from  heritable  sub* 
jects,  ex.  gr.  the  rents  of  land,  or  the  interests  of  money, 
are  moveable,  of  which  the  husband  is  as  truly  the 
proprietor  as  he  is  of  any  other  of  her  moveable  sub- 
jects, (b) 

The  jus  mariti  does  not  extend  to  paraphernal  goods, 
and  he  has  no  power  over  them.  He  cannot  himself 
alienate  them,  nor  are  they  liable  for  his  debts,  (c) 

The  law  of  Scotland  uses  the  term  paraphernal  to 
designate  those  moveables  which  continue  the  exclusive 
property  of  the  wife,  notwithstanding  the  marriage. 
They  include  the  whole  vestitus  and  inundus  muliebrisj 
t.  e.  not  only  the  lady's  body-clothes,  and  wearing 
apparel,  but  all  the  ornaments  of  dress  proper  to  a 
woman's  person,  as,  necklace,  ear-rings,  or  arm-jewels, 
given  by  her  husband  to  her  at  any  time  of  her  life, 
either  before  or  stante  the  marriage,  (rf)  Articles  which 
may  be  promiscuously  used  by  man  and  wife,  ex.gr. 
watch,  jewels,  medals,  plate,  and  even  the  repositories 
for  holding  paraphernalia  are  not  paraphernal,  (e)  unless 
they  be  made  such  by  the  bridegroom's  giving  them  to 
the  bride  before  or  on  the  marriage  day ;  for  if  he  should 
make  a  present  to  her  of  a  subject  not  properly  para- 
phernal the  next  morning  after  the  marriage,  the  do- 
nation is  revocable,  (f)  Articles  of  this  kind  are  para- 
phernal only  with  respect  to  the  husband  who  made 
them  such,  and  therefore  are  esteemed  common  move- 
ables, if  the  wife  who  had  right  to  them  be  married  to 
a  second  husband,  unless  he  shall,  in  like  manner,  appro- 
priate them  to  her.  (f)  The  present  frequently  given 
to  a  wife  by  a  purchaser  of  lands,  for  her  renunciation 

{a)  Enkine's  Inst.  b.  1,  §  13. 

(b)  Stair,  b.  I,  tit.  4,  §  17.    Enkine,  ib. 

(c)  Erskine,  ib.  §  15.    Stair,  ib. 

(d)  Ersk.  ib.  §  15.    Fount,  4th  Dec  1696,  and  15th  Jan.  1697,  Dick's  Diet, 
p.  5821.  (#)  Wigton,  7th  June,  1748,  Diet.  p.  5771.     Erskine,  ib. 

(/)  Erskine,  ib. 
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of  the  liferent-right  she  had  in  the  lands  purchased, 
which  is  commonly  styled  the  ladys  gowUj  has,  by  the 
law  of  Scotland,  the  like  nature  and  effects  with  goods, 
properly  paraphernal,  (a) 

Property  may  be  excluded  from  thejw*  mariti  in  con- 
sequence of  the  direction  of  the  person  by  whom  it  is 
conveyed,  (6)  or  from  its  being  given  for  the  main- 
tenance or  alimony  of  the  wife,  (c) 

The  husband  may  renounce  his  right  of  adminis- 
tration, (d) 

The  husband,  as  the  curator  of  his  wife,  and  jure 
maritij  has  the  management  and  disposal  not  only  of 
her  moveable  estate,  and  the  subjects  of  the  community, 
but  also  of  the  rents  and  profits  of  her  real  estate.  He 
is  not  bound  to  make  any  inventory  of  her  estate,  nor  is 
he  responsible  for  his  omissions,  {e) 

His  interest  in  the  rents  and  profits  of  her  real  estate 
continues,  even  after  the  death  of  his  wife,  if  there  was 
a  child  alive  of  his  marriage  with  her.  This  interest  is 
called  the  curtesy  of  Scotand,  and  is  the  provision  which 
the  law  makes  for  the  husband  out  of  the  wife's  heritage. 
It  is  defined  to  be  a  life-rent,  given  by  the  law  to  the 
surviving  husband,  of  all  the  wife's  heritage  in  which 
she  died  infeft,  if  there  was  a  child  of  the  marriage 
bom  alive,  (f) 

He  may,  immediately  on  the  wife's  death,  enter  into 
the  possession  of  her  lands,  without  any  such  solemnity 
of  service,  or  kenning,  as  is  required  in  the  terce.  His 
right  of  curtesy  is,  upon  her  death,  completed  ipso  jure. 
As  he  had,  in  consequence  of  his  jus  mariiij  a  right  to 
the  rents  of  his  wife's  lands,  stante  matrimonioj  he  con- 

(a)  Ersk.  Inst.  b.  1,  tit.  6,  n.  16.  26th  July,  1709,  Lady  Pittfirran, 
Diet.  p.  5799. 

(b)  Ersk.  Inst.  b.  1,  tit.  6,  §  14.       (e)  Stair's  Inst.  b.  3,  tit  4,  $  17. 

(d)  Fac.  CoU.  4th  March,  1774.  Annand  and  Colquhoun  v.  Chessels, 
affirmed  on  appeal  23rd  March,  1775,  Diet.  p.  5844.  Stair's  Inst.  b.  1, 
tit.  4,  $  9,  note  a.  (e)  Ersk.  ib.  §  27.    Stair,  ib.  $  17. 

(/)  Ersk.  b.  2,  tit.  9,  $  52.    Stair,  b.  2,  tit.  6,  $  19. 
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tinues  to  Tetain  that  right  after  her  death,  by  an  act  of 
the  law  itself,  although  under  another  name,  (a) 

His  right  of  curtesy  depends  on  the  birth  of  issue,  and 
not  on  the  length  of  time  the  marriage  has  continued. 
It  may  have  subsisted  for  twenty  years,  but  if  no  child  has 
been  bom  alive  of  such  marriage,  there  is  no  curtesy,  (6) 
although  the  widow,  in  that  case,  would  be  entitled  to 
her  terce.  On  the  other  hand,  if  there  was  born  of 
the  marriage  a  living  child,  he  is  entitled  to  the  curtesy 
although  the  marriage  might  not  have  subsisted  for  a 
year,  and  although  the  child  should  have  expired  im- 
mediately after  its  birth,  and  either  before  or  after  the 
mother's  death,  (jb)  The  child  bom  of  the  marriage  must 
be  the  mother's  heir,  in  order  to  entitle  the  husband  to 
the  curtesy;  for,  if  there  be  a  child  existing  of  a 
former  marriage,  who  is  to  succeed  to  her  estate,  the 
second  husband  has  no  right  to  the  curtesy  while  that 
child  is  alive,  notwithstanding  there  should  be  also 
children  born  of  the  second  marriage.  The  law  confers 
this  right  on  the  surviving  husband,  as  the  father  of  an 
heir,  rather  than  as  the  widower  of  an  heiress,  (c) 

The  term  herit^e  is  used  not  in  contradistinction  to 
the  moveable  estate  of  the  wife,  nor  to  express  that  the 
curtesy  attaches  on  that  part  of  her  estate  which  is  not 
moveable,  but  in  contradistinction  to  conquest,  that  is, 
to  real  estate,  which  she  has  acquired  by  purchase, 
donation,  or  other  singular  title,  and  to  designate  those 
heritable  rights  to  which  she  had  succeeded  as  heir 
of  line,  tailzie,  or  provision  to  her  ancestor,  whether 
before  or  during  the  continuance  of  the  marriage,  (d) 
There  is  no  title  to  curtesy,  or  to  any  of  its  privileges, 
in  respect  of  property  acquired  by  the  wife  by  a  singular 

(a)  Enk.  b.  2,  tit.  9,  §  52.    Stair,  b.  2,  tit  6,  $  19. 

(b)  Reg.  Maj.  1.  2,  c.  58,  $  1.      Stewart,  20th  July,  1632,  Diet.  p.  3112. 
Enk.  ib.    Stair,  ib. 

(c)  Fount,  Dec.  1,  1702,  Darleiih,  Diet.  p.  3113.     Ersk.  Inst.  b.  1,  tit.  1. 
$  53.    Stair's  I^st.  b.  2,  tit.  6,  $  19. 

(d)  Ersk.  b.  2,  tit.  9>  $  54. 
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title,  as  purchase  or  gift,  (a)  Where,  however,  the  wife 
has  been  alioqui  successura^  and  there  has  merely  been 
a  prcRceptio  Jujereditatis  by  a  disposition  to  her,  she  is  not 
considered  as  having  possessed  by  a  singular  title.  (6) 
Where  the  wife  has  succeeded  by  service,  whether  as 
heir  of  tailzie,  or  provision,  the  husband's  right  to 
curtesy  exists  no  less  than  if  she  had  succeeded  as 
heir,  (c) 

To  entitle  the  husband  to  curtesy,  the  wife  must  have 
been  infeft  in  the  property,  but  his  right  is  not  de- 
feated after  the  wife's  death  by  alleged  nullities  in  her 
infeftment,  which,  had  they  been  alleged  during  her  life, 
might  and  would  have  been  supplied,  (rf) 

According  to  the  ancient  usage  of  Scotland,  the  hus- 
band enjoyed,  as  incident  to,  and  part  of  the  right  of 
the  curtesy,  all  honours  and  dignities  belonging  to  the 
wife,  or  which  would  have  belonged  to  her  had  she  been 
a  male,  even  a  seat  in  parliament,  as  a  peer.  At  the 
present  time,  if  he  be  a  commoner,  he  is  entitled,  not  only 
to  the  right  of  curtesy  after  his  wife's  death,  but  even 
stante  matrimonio  to  the  capacity  of  electing  and  being 
elected  a  member  of  Parliament  upon  her  freehold,  (e) 

As  the  wife's  seisin  is  the  ground  and  measure  of  the 
husband's  right  to  curtesy,  every  real  burthen  and  dili- 
gence which  is  preferable  to  her  seisin  must  also  be 
preferable  to  the  curtesy.  The  husband's  liability  in 
respect  of  curtesy,  is  greater  than  that  of  the  wife  in 
respect  of  her  terce.     It  will  be  seen,  that  she  is  in  no 

(a)  Liawson  v.  Gilmour,  22nd  June,  1709>  Mor.  p.  3114.  Hodge  v.  Fraser, 
11th  Jan.  1740,  Diet.  p.  3119.  Patenon  y.  Ord»  Ist  Feb.  1781,  p.  3121. 

(5)  Primrose  v.  Brown,  10th  Dec.  I77l,  Append,  voce  Curtesy.  Stair's 
Inst.  b.  2,  tit.  6,  §  19>  note  c. 

(e)  Erskine's  Inst.  b.  2,  tit.  9,  $  54.  Gordon  v.  Clerk,  l6th  June,  1715, 
p.  3116.  Fac.  Coll.  Ist  Feb.  1781,  Paterson,  Diet.  p.  3121.  Forbes,  22nd 
June,  1709*    Lawson,  Diet.  p.  3112.     1  Bell's  Comm.  p.  47. 

(d)  Hamilton  v.  Boswell,  15th  June  1716,  p.  3117. 

ie)  1681,  c.  21.  12  Ann,  e.  6,  §  ult.  Fac.  Coll.  Frazer,  19th  June,  1804. 
Mackenzie,  23rd  Feb.  1811,  Wright,  p.  238.    Bell  on  Ejections,  p.  136,  &c. 
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degree  affected  by  the  personal  debts  of  the  husband ; 
but  the  husband,  who  is  entitled  to  the  curtesy,  as  he 
enjoys  the  life-rent  of  his  wifes's  whole  heritage,  under 
a  lucrative  title,  is  considered  as  her  temporary  repre- 
sentative, and  is  liable  to  the  payment  not  only  of  all 
the  yearly  real  burdens  charged  on  the  subject,  but  of 
the  current  interest  even  of  personal  debts,  while  his 
right  subsists  to  the  extent  of  the  benefit  he  enjoys  by 
the  curtesy;  for  he  ought  to  leave  the  estate  in  as 
good  a  condition  as  he  found  it.  And  were  it  not  for 
this  obligation  the  wife's  estate  might  be  run  out  before 
it  devolved  on  her  heir,  by  the  growing  interest  during 
the  life  of  the  husband.  A  right  of  recourse,  however, 
is  reserved  to  the  husband  who  has  paid  up  all  the 
interest  fallen  due  in  his  time  against  the  wife's  exe- 
cutors, or  others,  who  succeed  to  any  part  of  her 
estate  not  subject  to  the  curtesy,  (a) 

If  a  husband,  whose  right  of  curtesy  is  perfect 
without  a  declarator,  has  never  exercised  his  right  by 
receiving  the  rents  of  his  wife's  heritage,  his  executors 
will  have  no  action  for  recovering  them,  because  that 
right  is  in  the  nature  of  a  privilege  personal  to  the  hus- 
band, who,  by  suffering  his  wife's  heir  to  receive  the 
rents  during  his  life,  is  considered  to  have  renounced  his 
claim  in  the  heir's  favour,  (b) 

The  provision  which  the  law  makes  for  the  wife,  unless 
it  be  excluded  by  the  special  contract  of  the  parties,  is 
a  life-rent  of  the  third  of  the  heritable  subjects  in  which 
her  husband  died  infeft.  It  is  styled  the  terce,  and 
the  widow  the  tercer,  because  a  third  part  of  the  husband's 
heritable  estate  has  been  always  the  fixed  amount  of  this 
legal  provision,  (c) 

(a)  Karnes,  2,  Monteith,  3rd  Jan.  1717,  Diet  p.  3117.     Bell's  Comm. 
p.  47.  Ersk.  Inst.  b.  2,  tit.  9>  $  55. 

(b)  Dnrie,  19th  Jan.  1636>  Macaulay,  Diet.  p.  3112. 

(c)  Countess  of  Fmdlater,  8th  Feb.  ISH/Fac.  Ck>ll.  Reg.  Maj.  1.  2,  c.  16. 
Brak.  Inst.  b.  2,  tit.  9,  $44.    Stair's  Inst.  b.  2,  tit  6,  §  12. 
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The  rule  of  law  before  the  act  1681,  c.  10,  was,  that 
the  most  ample  provision  by  the  husband  for  the  wife, 
in  case  she  survived  him,  would  not  bar  her  terccj  but 
that  she  would  be  entitled  to  both,  unless  the  provision 
was  expressed  in  the  settlement  to  have  been  made  in 
satisfaction  or  in  full  of  the  terce.  But  by  that  act  it  was 
enacted,  that  where  a  husband  grants  a  special  provision 
to  his  wife  either  before  or  after  marriage,  she  shall  be 
excluded  from  the  terccy  unless  such  provision  shall 
contain  a  clause  that  she  is  to  have  right  to  both.  This 
enactment  creates  merely  a  presumption  against  the 
wife's  taking  the  legal  as  well  as  the  conventional  pro- 
vision, and  therefore  its  operation  is  excluded  wherever 
it  appears  to  have  been  intended  that  she  should  have 
right  to  both,  (a) 

Formerly  the  wife  had  a  life-rent  only  of  a  third  of 
the  heritable  subjects  in  which  the  husband  stood  infeft 
at  the  marriage,  and  the  husband  could  not  have  given 
her  more,  even  by  conventional  provision,  (i)  Her  pro- 
vision might  be  greatly  disproportioned  to  the  husband's 
estate,  if  he  had,  subsequent  to  the  marriage,  acquired 
any  other  heritage,  (ft) 

The  later  practice  has,  with  greater  justice  and 
equality,  fixed  the  terce  to  a  third  of  the  lands,  in  the 
property  of  which  the  husband  stood  seised  at  his  death, 
whether  acquired  before  or  during  the  subsistence  of  the 
marriage,  (c) 

The  husband's  seisin  is  both  the  measure  and  the  se- 
curity of  the  widow's  terce.  Every  right,  therefore,  which 
excludes  the  husband's  seisin  is  preferable  to,  and  must 
diminish  the  terce,  so  far  as  it  extends.     On  the  other 


(a)  Fac.  Coll.  29tli  Nov.  1791>  Jankouska,  Diet,  p  6457  and  15,868. 
Ibid.  20th  Jan.  1797-  Ross,  &c.,  as  reversed  in  the  House  of  Lords  Dec.  15, 
1797,  Diet.  p.  4631,  Appen.  voce  Foreign,  n.  5.  Ersk.  Inst.  b.  3,  tit.  9,  $45. 
Stair's  Inst.  b.  2,  tit.  6,  $  17. 

(b)  Reg.  Maj.  1.  2,  c.  16,  $  5,  6,  7.    Ersk.  Inst.  b.  2,  tit.  9,  $46. 
Cc)  lb. 
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hand,  whatever  is  excluded  by   the  husband's  seisin 
cannot  affect  the  terce.  (a) 

Such  debts  only  as  constitute  a  real  burthen  on  the 
terce  lands  will  prevail  over  the  terce^  which  is  in  no 
respect  affected  by  the  personal  debts  of  the  husband. 
Thus,  neither  an  heritable  bond  nor  a  disposition  of 
lands  granted  by  the  husband,  if  death  has  prevented 
him  from  giving  seisin  to  the  creditor  or  disponee, 
can  prejudice  the  terce,  nor  an  adjudication  which  has 
not  been  completed  by  seisin  before  the  husband's 
death,  though  a  charge  had  been  given  on  it  to  the 
superior,  since  an  adjudication  is  no  better  than  a  legal 
disposition,  until  seisin  proceed  on  it.  (6)  It  follows, 
therefore,  that  no  terce  is  due  out  of  lands  in  which  the 
husband  was  not  seised  at  his  death  ;  except  in  the 
case  of  fraud  or  wilful  omission,  (c)  Fraud  is  presumed 
where  the  husband,  having  made  no  provision  for  his 
wife  by  marriage  contract,  divests  himself  in  favour 
of  his  eldest  son  or  other  heir ;  or  where  a  father  is  by 
his  son's  marriage  contract  obliged  to  infeft  him  in  cer- 
tain lands,  and  has  not  fulfilled  his  obligation,  {d)  But 
as  the  widow  cannot  in  either  of  these  cases  be  served  to 
her  terce^  because  it  cannot  be  found  by  the  inquest 
according  to  the  exigency  of  the  brieve,  that  the  husband 
died  infeft  in  the  lands,  her  only  remedy  is  a  personal 
action  against  her  father-in-law,  or  her  husband's  re- 
presentatives. The  onerous  creditors,  therefore,  of  the 
father-in-law  or  husband  will,  in  a  competition  with 
the  widow,  be  preferred  to  her  in  the  lands  out  of  which 
the  terce  is  claimed,  (e) 

The  general  rule,  that  the  right  of  terce  depends  ex- 
clusively on  the  husband's  infeftment  in  fee  is  subject 

(a)  Erskine,  b.  2,  tit.  9,  $  46. 

(fi)  Karnes,  56.     Carlyle,  Feb.  9, 1725,  Diet.  p.  147>  and  15,851. 

(c)  Fount  V.  Forbes,  Jan.  29>  1706,  Carruthers,  Diet.  p.  15,846.    Enk.  ib. 

(d)  Fount,  Dec.  1, 1711»  M.  Annandale,  Diet.  p.  15,848. 

(e)  Enk.  Inst.  b.  2,  tit.  9,  §  46. 
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to  exceptions,  (a)  Thus,  where  the  infeftment,  though 
ex  fade  absolute,  is  in  reality  nominal  or  in  trust,  the 
right  of  terce  is  excluded  ;  (6)  or  where  the  property- 
has  been  only  disponed  in  security  of  a  debt,  though 
absolutely,  the  disponee  being  merely  under  a  personal 
obligation  to  re-convey,  the  right  of  terce  belongs  not 
to  the  widow  of  the  disponee,  but  to  that  of  the  disponer, 
the  digponee's  infeftment  being  regarded  as  a  trust  for 
the  disponer,  subject  to  the  burthen  of  the  debt,  (c) 
The  right  to  teroe^  however,  is  not  excluded  by  a  dis- 
position followed  by  actual  possession,  but  not  with 
infeftment.  {d) 

The  widow  of  a  reverser  who  dies  before  the  re- 
demption of  the  wadset,  has  no  right  to  a  terce  out  of 
the  subject,  (e)  The  widow's  claim  is  a  preferable 
burthen  on  the  lands  even  in  the  possession  of  a  singular 
successor  from  the  date  of  his  purchase,  and  therefore 
he  is  entitled  to  retain  part  of  the  price  till  the  subject 
is  disencumbered.  (J^) 

The  terce  which  is  due  out  of  lands  already  charged 
with  a  prior  or  subsisting  terce  of  the  widow  of  some  of 
the  husband's  ancestors  or  authors  in  the  lands,  is 
called  the  lesser  terce^  and  the  prior  or  subsisting  one  is 
called  the  greater  terce.  If  the  fiar,  whose  lands  are 
already  charged  with  a  terce^  should  die,  leaving  a 
widow,  who  is  also  entitled  to  a  terce^  the  last  widow 
cannot  claim  her  terce  out  of  all  the  lands  in  which  her 
husband  died  infeft,  for  a  full  third  of  them  is,  by  an 
antecedent  right,  set  apart  for  the  first  tercer.  The  last 
is  entitled  to  the  life-rent  only  of  a  third  of  the  two-thirds 

(a)  Stair's  Inst.  b.  2,  tit.  6,  §  16,  note  b, 

(jb)  Camming,  Feb.  10th,  1756,  p.  15,854. 

(c)  Bartlet  y.  Buchanan,  2l8t  Feb.  1811,  Fac.  Coll. 

(cO  Macculloch  v.  Maitland,  10th  July,  1773,  p.  15,866,  see  also  Monteir 
V.  Baillie,  29th  June,  1773,  p.  15,859« 

{e)  Macdougall,  2nd  July  1801,  Append,  voce  Terce. 

(/)  Boyde  v.  Hamilton,  7th  March,  1805,  p.  15,874.  Stair's  Inst.  b.  2, 
tit.  6,  $  16,  note  b. 
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which  remain  unaffected  by  the  first  terce.  But  on  the 
death  of  the  first  widow,  the  lesser  terce  becomes  en- 
larged, as  if  the  first  had  never  existed ;  because  after 
that  period,  the  husband's  seisin  upon  which  the  measure 
of  the  widow's  right  depends,  is  no  longer  burthened  with 
any  prior  terce.  (a) 

The  right  of  the  widow  to  the  terce  lands  is  as  ample 
as  that  of  the  heir  to  the  remaining  two-thirds,  and 
therefore,  if  those  lands  have  a  right  of  pasturage  or 
other  servitude  on  a  neighbouring  tenement,  the  widow 
is  entitled  to  a  third  of  it  as  appurtenant  to  the  lands-  in 
which  the  husband  died  infeft,  (Jb)  and  her  right  is  not 
confined  to  the  lands  themselves,  but  extends  to  the 
houses  built  on  them,  to  the  tithes  of  land  when  consti- 
tuted by  seisin,  though  tithes  are  in  other  respects 
considered  as  a  separate  subject  from  the  stock,  to 
infeftments  of  annual  rent  forth  of  lands,  to  rights  in 
security,  and  to  wadsets,  whether  proper  or  improper,  (c) 
In  improper  wadsets,  the  terce  is  the  life-rent  of  a  third 
of  the  sum  contained  in  the  wadset.  In  proper  wadsets, 
the  tercer  enjoys,  in  life-rent,  a  third  of  the  wadset  lands, 
while  the  right  subsists,  and  after  redemption  from  the 
husband's  heir,  a  third  of  the  redemption  money,  (d)  If 
the  husband  had  two  manor  places,  or  country  seats,  the 
widow  is  entitled  to  the  second,  or  worst  of  the  two.  If 
he  had  but  one,  it  was,  according  to  the  Regiam  Ma- 
jestateniy  (e)  excluded  from  the  terce  as  a  subject  inca- 
pable of  partition.  (/)  But  in  the  opinion  of  Craig,  the 
widow  ought  to  have  a  third  of  it.  (g)  The  heir,  ac- 
cording to  the  present  practice,  is  entitled  to  the  sole 
possession  of  it,  but  if  he  choose  to  reside  elsewhere,  the 

(a)  Reg.  Maj.  1.  2,  c.  16,  $  64.     Ersk.  Inst.  b.  2,  tit.  9,  §  47.    Stair's  Inst, 
b.  2,  tit.  6»  §  16. 

(b)  Durie,  18th  Jan.  1628, — ^v.  Mackenzie,  Diet.  p.  15,838. 
(e)  Durie,  13th  Feb.  1628,  La.  Dunfermline,  Diet.  15,839. 
(d)  Cr.  lib.  2,  Dieg.  22,  §  26. 

(c)  L.  2,  c.  16,  $62,  63.  (/)  lib.  22,  Dieg.  22,  $29- 
{g)  Stair,  26th  Jan.  1665,  Logan,  Diet.  p.  15,842, 15,859, 15,873.     1  BeU's 

Com.  44. 

VOL.  I.  F  F 
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widow  may  claim  it  preferably  to  any  other  tenant,  upon 
payment  to  him  of  a  reasonable  rent  for  his  two-thirds. 

There  is  no  terce  of  rights  of  reversion,  (a)  superi- 
ority, (b)  or  patronage,  because  they  have  not  any  fixed 
yearly  profits,  and,  therefore,  are  not  proper  funds  for 
the  widow's  maintenance ;  or  of  leases,  because  they 
are  not  a  feudal  right ;  or  of  feudal  duties,  because  they 
cannot  be  separated  from  the  right  of  superiority,  (c) 

Burgage  tenements,  whether  of  lands  or  houses,  are 
not  subject  to  the  terce.  (d) 

The  widow  cannot  receive  her  third  of  the  rents  by 
virtue  of  the  terce^  until  she  be  served  to  it.  For  this 
purpose  a  brief  is  obtained  from  the  Chancery,  directed 
to  the  sheriff  of  the  shire  where  the  lands  are  situated, 
by  whom  a  jury  of  fifteen  men  are  summoned,  and  sworn, 
to  inquire,  first,  whether  the  widow  was  lawful  wife  to 
the  deceased.  The  statute  directs  that  the  service  shall 
proceed,  if  it  appear  that  she  was  held  and  reputed  to  be 
his  lawful  wife,  though  the  heir  should  offer  to  prove  that 
she  was  not  lawfully  married ;  (e)  and  if  the  heir  dispute 
the  validity  of  the  marriage,  it  must  be  afterwards 
discussed  before  the  Commissaries  of  Edinburgh.  The 
second  inquiry  is,  whether  the  husband  died  seised*  in 
the  lands  specified  in  the  brief.  The  service  entitles 
the  widow  to  sue  the  tenants  for  her  just  third  of  the 
rents  of  every  farm,  (f)  and  to  possess  the  lands  jointly 
with  the  proprietor  pro  indivisOy  but  she  cannot  remove 
tenants,  nor  possess  any  lands  exclusive  of  the  heir, 
until  the  sheriff  ken  her  to  her  terce^  by  dividing  the 
land  between  the  heir  and  her.  (g) 

(a)  Macdougall,  Srd  July,  1801,  Fac.  Coll.  Diet.  t.  Terce,  App.  n.  2. 
1  Bell's  Comm.  p.  44. 

(6)  1  Bell's  Comm.  p.  44. 

(e)  Dune,  13tliFeb.  1628,  La.  Dunfennlin,Dict.  p.  14,707.  1  Bell's  Comm. 
p.  44.     Ersk.  Inst.  b.  2,  tit.  9,  $49. 

(<Q  Cr.  lib.  2,  Dieg.  22,  i  34.   Stair,  b.  2,  tit.  6,  §  l6,  &c.       (e)  1503,  c.  77. 

(/)  Duric,  15tb  March,  1632,  Relict  of  Vcitch,  Diet.  p.  16,087. 

(sr)  Stair's  Inst.  b.  2,  tit.  6.    Ersk.  Inst.  b.  2,  tit  9,  §  50. 
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Although  the  widow  cannot  enforce  payment  of  the 
rents  until  she  be  served,  yet  the  service  has  relation  to 
the  term  immediately  ensuing  the  husband's  death,  and 
she  is  entitled  to  the  full  payment  of  her  third  from  that 
term  downwards,  preferably  to  any  real  rights  or  burthens 
which  may  have  affected  the  lands  in  the  intermediate 
period  between  his  death  and  her  own  service,  (a) 

The  terce  is  excluded,  1st,  by  a  decree,  declaring  the 
marriage  null.  2ndly,  by  the  dissolution  of  the  mar- 
riage before  the  year  and  day,  without  issue,  unless 
there  be  a  special  clause  in  the  marriage  contract  pro- 
viding the  contrary,  (b)  3rdly,  on  account  of  the  wife's 
adultery,  or  wilful  desertion  ;  and,  in  Craig's  opinion,  (c) 
her  abandoning  her  husband's  house,  and  cohabiting 
with  the  adulterer,  although  there  should  be  no  decree 
or  sentence  of  conviction,  (rf)  Lastly,  it  has  been  alread)^ 
observed,  that  the  terce  is  excluded  by  every  deed  by 
which  the  husband  is  divested  of  the  fee.  But  the 
superior  cannot  plead  that  it  is  excluded  by  the  non- 
entry  of  the  heir  of  the  deceased  husband ;  because,  the 
terce  being  a  legal  provision,  has  the  same  eflPect  as  if 
the  superior  had  expressly  consented  to  it.  (e) 

The  widow  whose  right  to  the  terce  has  been  once 
declared  by  service,  transmits  it,  on  her  death,  to  her 
executors,  who  may  sue  the  possessors  of  the  terce  lands 
in  an  action,  for  recovering  her  third  of  the  rents,  (y) 

It  has  been  stated,  in  a  preceding  section,  that  al- 
though the  personal  obligations  of  the  wife  are  null  and 
void,  yet  her  deeds,  in  relation  to  her  separate  estate, 
are  valid,  (g)  Her  power  over  it  is  subject  to  no  other 
restriction  but  that  of  procuring  her  husband's  authority 

(a)  Enk.  Inst.  b.  2,  tit.  9,  §50.      Stair's  Inst.  b.  2,  tit.  6,  §  15.      Durie 
25tli  Nov.  1624,  Semple,  Diet.  p.  15,837,  15,858. 

(b)  Ersk.  b.  1,  tit.  6,  §  38  ;  b.  2,  tit.  9,  §  51. 

(e)  lib.  2,  Dieg.  22,  §  35.  (d)  Ersk.  ib.  §  51. 

(«)  Ersk.  ib.  §  61.    Stair,  ib.  tit.  6,  §  17.  (/)  Ersk.  ib.  §  55. 

(^)  Supra,  p.  231. 

ff2 


436  CONFLICT   OF    LAWft. 

or  consent,  unless  his  right  of  administration  has  been 
excluded,  (a) 

All    obligations,    therefore,    by    which    she    either 
charges  or  alienates  any  estate  or  subject,  of  which  she 
retains   the   property    excluded  from   the  jus  maiitiy 
whether  proper  heritage  or  bonds  bearing  interest,  are 
effectual,    provided   the  husband,    as  curator,   consent 
to  them.     Notwithstanding  the  marriage,  she  continues 
capable  of  holding  real  estate,  and  her  paraphernalia ; 
and  in  grants  or  obligations  relative  to  subjects  which 
are  her  own  property,  her  estate  is  alone  considered 
and  not  her  person.     Such  obligations  are  valid,  even 
where  they  are  accessary  to  a  personal  obligation,  al- 
though the  personal  obligation  itself  is  of  no  force  what- 
ever, (i)     It  has  been  held,  even  when  the  obligation 
is  in  its  form  merely  personal,  yet  if  by  a  backbond  or 
defeasance  of  the  same  date  it   be  restricted   to   her 
heritage,  that  it  will  be  effectual ;  for  by  such  backbond 
the  nature   of  the  obligation   of  which  the   backbond 
makes  a  part,  is  in  effect  changed,  and  continues  no 
longer  personal,  (c)     If  the  wife  can,  with  the  husband's 
consent,  grant  securities  upon,  or  even  make  over  her 
heritage  to  a  stranger,  she  may  with  the  same  consent 
grant  leases  of  it.     But  it  may  be  doubted  whether  she 
can  do  this,  or  even  any  act  of  administration  relative 
to   her  heritage,  without  his  consent,  notwithstanding 
the  decision  referred  to  below  ;  (d)  for  though  the  jus 
mariti  extends  not  to  the  heritable  subjects  themselves, 
yet  the  husband's  consent  to  the  granting  of  leases,  or 
to  other  acts  of  administration  exercised  by  the  wife, 
appears  indispensable,  on  account  of  his  office  of  curator, 
under  which  character  he  must  interpose  in  all  her  deeds, 

(a)  Ersk.  Inst.  b.  1,  tit.  6,  $  23.     Stair's  Inst.  b.  1,  tit.  A,  §  16,  note  1. 
(6)  Hare.  878,882,  Marshall,  Diet.  p.  5990,  and  SommerveU,Dict.  p.  5991. 
(c)  Jan.  23rd,  1678,  Bruce,  Diet.  p.  5965. 

id)  Fount,  Feb.  2l8t,  1679,  Coekbum  observed  in  Diet.  i.  401,  Diet. 
p.  6795,  5998. 
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whether  respecting  heritage  or  moveables,  (a)  If  the 
wife  should,  without  his  consent,  make  a  grant  of  lands^ 
although  she  expressly  reserved  the  jtis  mariti  and  the 
curtesy,  the  grant  would  be  void,  for  he  is  her  guardian 
for  security  of  her  and  her  heirs,  as  well  as  for  him- 
self, (b)  Upon  this  ground,  though  paraphernal  goods 
are  not  subject  to  the  jtis  mariti^  yet  the  husband's  right 
of  curatory  extends  over  them  no  less  than  over  her 
proper  heritage,  so  that  she  cannot  do  any  act  by  which 
they  may  be  affected  without  his  consent.  If  she 
pledged  any  paraphernal  subject  as  a  security  for  a  debt 
contracted  by  herself  without  the  husband's  consent, 
the  subject  continues  the  free  and  unburthened  property 
of  the  wife,  notwithstanding  the  pledge,  which  being 
null  for  want  of  his  consent,  can  create  no  real  security 
to  the  creditor,  (c)  But  a  wife  may  effectually  pledge 
her  paraphernalia  in  security  of  a  debt  contracted 
by  Jthe  husband,  even  without  his  consent,  because  it 
is  accounted  a  donation  by  the  wife  to  the  husband, 
which  does  not  require  any  formal  interposition  of  his 
consent,  (d) 

Where  the  husband  is,  from  furiosity  or  other  dis- 
ability, rendered  incapable  of  interposing  his  consent  as 
curator,  the  necessity  of  the  case  may  support  a  deed 
granted  by  the  wife  alone  affecting  her  heritage  if  it  be 
rational,  (e) 

The  wife  is  not  thus  restricted  in  respect  of  grants 
which  are  not  to  taka  effect  until  after  her  death,  be- 
cause the  husband's  interest  ceases  before  they  can  have 
any  operation.  Perhaps  she  cannot,  in  the  form  of  a 
writing  inter  vivos,  dispose  of  or  burthen  such  moveable 
subjects  as  may  accrae  to  her  on  the  death  of  her  hus- 
band, though  his  interest  be  then  at  an  end,  because  no 
subject  can  be  conveyed  effectually  by  a  present  deed  of 

(a)  Ersk.  Inst.  b.  1,  tit.  6,  §27.  (b)  lb. 

(c)  July  nth,  1735,  Gemmil,  Diet.  p.  5997.    Ersk.  b.  1,  tit.  6,  §  27. 

id)  Ersk.  ib.  $  27.    Stair,  b.  1,  tit.  4,  §  16,  note.  (e)  Ersk.  Inst.  ib. 
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alienation  to  which  the  grantor  has  not  a  proper  right 
at  the  date  of  the  grant,  and  the  wife  has  no  more  than 
the  hope  or  prospect  of  a  right  to  the  goods  in  com- 
munion, while  the  marriage  subsists,  (a)  But  she  can 
bequeath  her  share  of  these  goods  by  testament,  even 
without  the  husband's  consent,  in  the  same  manner  that 
a  minor  can  test  without  the  consent  of  his  curators. 
And  she  may,  upon  the  same  ground,  become  bound  for 
a  sum  of  money,  in  the  form  of  a  deed  inter  vivos^  if  it 
be  not  to  take  eflPect  till  after  her  death,  (b) 

Though  minors  are  incapable  of  settling  the  succession 
of  their  heritable  estates,  yet  a  wife,  it  is  conceived,  may 
lawfully  execute  such  settlements,  even  without  her 
husband's  consent,  since  there  is  no  reason  for  requiring 
his  consent  to  deeds  which  can  neither  affect  his  interest, 
nor  have  the  least  operation,  until  his  potestas  marital 
has  been  determined,  (e) 

It  has  been  a  long-established  practice  to  have  the 
acts  of  the  wife  judicially  ratified  by  her  on  oath  before 
a  magistrate.  Such  ratification  is  not  necessary,  in 
order  to  render  the  deed  granted  by  her  valid,  but  it 
prevents  her  afterwards  attempting  to  reduce  it  on  the 
ground  of  having  been  overawed  by  her  husband.  The 
ratification  ought  therefore  to  be  made  in  his  absence,  (d) 

As  the  jus  mariti  extends  to  all  the  moveable  estate 
of  the  wife,  the  husband  becomes  liable,  stante  matrix 
monioy  to  the  payment  of  all  the  moveable  debts  con- 
tracted by  her  before  the  marriage.  But  as  this  liability 
was  incurred  by  contracting  the  marriage,  it  ceases  on 
its  dissolution.  The  husband  is  made  a  defender  in  all 
actions  against  the  wife,  not  as  being  himself  the  debtor, 
but  on  account  of  his  interest  in  the  property  in  com- 
munion. 

(a)  Dec.  19th,  1626,  Mathew,  Diet.  p.  5959.     Ersk.  b.  1,  tit.  6,  §38. 
{b)  l^eb.  1720,  Colquhoun,  Diet.  p.  5973.    Ersk.  ib. 
(c)  Ersk.  ib. 

{d)  1  Stair's  Inst.  b.  1,  tit.  4,  $  19,  Note  h,    M'Laws  v.  Rich,  1st  March, 
1834,  Fac.  Coll.  n.  66. 
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Upon  the  dissolution  of  the  marriage  the  communion 
is  divided,  and  the  husband's  interest  in  the  share  of  his 
deceased  wife  is  at  an  end.  He  ceases,  therefore,  to  be 
liable  for  the  payment  of  her  debts,  but  her  creditors 
must  recover  them,  either  by  a  demand  upon  her  repre- 
sentatives, if  she  have  any,  or  by  legal  diligence  against 
her  separate  estate,  (a) 

If,  however,  her  creditors  had  used  complete  diligence 
against  his  estate,  real  or  personal,  while  the  wife  was 
living,  he  must  relieve  it  from  the  burthen  with  which 
it  has  thereby  become  charged.  But  the  diligence  must 
have  been  complete,  for  if  she  dies  before  they  have 
obtained  a  decree  of  adjudication,  or  of  forthcoming,  his 
liability  ceases,  (b)  Even  although  a  decree  has  been 
obtained  against  him  during  her  life,  yet  if  it  does  not 
relate  to  the  land,  and  even  although  it  should  have 
been  enforced  against  him  by  imprisonment,  yet,  by 
her  death,  the  decree  and  the  diligence  thereon  fall, 
and  cannot  be  further  prosecuted  against  him.  (c) 

The  husband  may  continue  liable  to  the  creditors  of 
the  wife,  after  her  death,  for  such  part  of  her  debts  as 
her  share  of  the  community,  or  her  separate  estate, 
has  been  insufficient  to  satisfy,  so  far  as  he  has  enriched 
himself,  or  become  a  gainer  by  the  marriage.  He  is  not 
liable  in  solidum  for  these  several  debts,  but  only  in 
quantum  lucratus  est.  (d) 

He  is  not  deemed  lucratus^  if  he  has  received  no  more 
than  an  ordinary  tocher  with  his  wife,  that  is,  a  portion 
suited  to  the  rank  and  fortune  of  the  husband  and  wife, 
for  a  tocher  is  given  for  an  onerous  cause,  ad  sustinenda 
onera  matrimonii.  It  is  therefore  the  excess  only  which 
is  lucrum,  (jd)     But  when  he  is  lucratus^  he  is  not  liable 

(a)  Stair's  Inst.  b.  ],  tit.  4,  §  17.    Ersk.  b.  1,  tit.  6,  §  16. 

(6)  Jan.  23rd,  1678,  Wilkie,  Diet.  p.  5876.  Stair,  b.  1,  tit.  4,  §  17. 
Fount,  Nov.  I6th,  1698,  Bryson,  Diet.  p.  6869.    Ersk.  Inst.  b.  1,  tit.  6,  §  17. 

(c)  Dirl.  10.  Burnet,  Diet.  p.  5863,  Had.  Feb.  26tb,  1623,  Donglas,  Diet, 
p.  5861.    Ersk.  ib.     Stair,  ib. 

id)  Dec.  23rd,  1665,  Burnet,  Diet.  p.  5863.     Ersk.  ib.    Stair,  ib. 
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in  the  first  instance,  but  only  subsidiaries  if  her  own 
separate  estate  be  insufiicient;  and,  therefore,  before 
any  action  can  be  sustained  against  him  as  lucrattiSj  the 
wife's  representatives,  who  are  the  primary  debtors, 
must  be  discussed,  (a) 

The  subjects  of  the  community  are  liable  for,  and  may 
be  exhausted  by  means  of  the  moveable  debts  contracted 
by  the  husband,  (b)  But  the  husband's  heritable  debts 
do  not  burthen  the  wife's  share  in  the  moveables  on  the 
dissolution  of  the  communion,  (c) 

The  husband  is  not  liable  for  those  debts  contracted 
by  the  wife  before  the  marriage,  which  if  they  had  been 
owing  to  her,  would  not  have  been  subject  to  the  jus 
mariti.  He  is  not  liable  on  bonds  heritable  by  a  clause 
of  infeftment,  nor  for  the  principal  sums  on  moveable 
bonds  bearing  interest,  but  only  for  the  interest  re- 
maining due  at  the  marriage,  or  which  accrued  due 
during  the  marriage.  The  husband  would  only  have 
been  entitled  to  the  interest  on  such  bonds  if  they  had 
been  due  to  the  wife,  and  his  obligation  for  his  wife's 
debts  ought  not  to  exceed  the  right  which  he  has  in  her 
estate,  (d)  But  he  may  be  liable  even  for  the  principal 
sums  contained  in  such  bonds.  First,  when  the  uni- 
versum  jus  of  the  wife,  heritable  as  well  as  moveable, 
has  been  assigned  to  him  by  the  marriage  contract ; 
for  if  the  husband  be  liable  to  pay  his  wife's  moveable 
debts,  in  consequence  of  the  legal  right  which  he  ac- 
quires by  marriage  to  her  moveable  estate,  he  ought, 
upon  the  same  principle,  to  be  subjected  to  her  whole 
debts,  when  he  accepts  of  a  present  conventional  right 
to  her  whole  estate,  (c)     2ndly,  The  husband,  where  he 


(a)  Jan.  23rd,  1678,  Wilkie,  Diet.  p.  5868.  P.  Falc.  54.  Earl  of  Leven, 
Diet.  p.  3217.    Ersk.  Inst.  b.  1,  tit.  6,  §  17.    Stair,  b.  1,  tit.  4,  §  17. 

{b)  Stair's  Inst.  b.  I,  tit.  4,  J  22.  (c)  lb. 

id)  Fount,  Jan.  10th,  1696,  Obsom,  Diet.  p.  5785.  July  13th,  1708, 
Gordon,  Diet.  p.  5789-  Ersk.  Inst.  b.  1 ,  tit.  6,  $  18.  Stair's  Inst.  b.  1,  tit.  4,  U7. 

(e)  Jan.  24th,  1738,  Dick.  Diet.  p.  6867.     Ersk.  ib.    Stair,  ib. 
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is  lucratus^  is  bound  for  his  wife's  debts,  of  whatever 
kind,  in  quantum  lucratus  est,  if  she  has  no  separate 
estate  for  the  payment  of  her  creditors  ;  for  the  prin- 
ciple on  which  that  obligation  is  founded  is  equally 
strong,  whether  it  be  applied  to  debts  which  carry 
interest,  or  to  those  that  are  simply  moveable,  (a) 

Where  the  husband,  jure  mantis  uplifts  and  appro- 
priates the  rents  of  property  belonging  to  his  wife, 
on  which  property  an  annuity  is  heritably  secured, 
he  takes  the  rents  cum  sua  onere,  and  becomes  debtor 
in  the  annuity  during  the  period  of  his  intromissions, 
so  that  on  the  subsequent  dissolution  of  the  marriage  by 
his  death,  his  representatives  are  liable  for  any  arrears 
then  due.  (6) 

The  liability  incurred  by  the  husband  for  the  debts  of 
the  wife,  to  the  extent  of  his  curtesy,  and  by  the  wife 
in  respect  of  her  terce,  has  been  already  stated,  (c) 

Conveyances  to  the  husband  and  wife  receive  a  con- 
struction different  from  that  which  would  be  given  to 
the  same  conveyances,  if  they  were  made  to  strangers. 

Thus  conjunct  fees  would,  in  the  case  of  strangers,  be 
considered  as  giving  to  the  survivor  the  whole  benefit 
of  the  subject,  but  a  conjunct  infeftment  to  husband  and 
wife,  unless  it  expresses  to  be  to  the  longest  liver,  or 
unless  the  right  was  originally  derived  from  the  wife, 
and  a  life-rent  onlv  intended  to  be  reserved  to  the  hus- 
band,  constitutes  the  husband  fiar,  and  gives  only  a 
life-rent  to  the  wife,  (d)  Accordingly,  a  wife  having 
charged  upon  a  bond  granted  to  her  husband  and  her, 
and  the  longest  liver,  was  held  to  have  no  right  to  uplift 
the  sum,  or  to  insist  for  the  same  without  concourse 
of  the  man's  heir,  or  his  being  called ;  that  if  the  sum 
were  insecure,  it  might  be  consigned  to  be  re-employed, 

(a)  Fount,  Jan.  23rd,  1708,  Lesly,  Diet.  p.  6863.      Ersk.  Inst.  b.  1, 
tit.  6,  i  18. 
(6)  Nixon,  18th  Feb.  1806,  Fac.  CJoll.  Diet.  v.  Life-renter,  App.  u.  2. 
(c)  Supra,  p.  429 f  431.  id)  Stair'a  Inst.  b.  2,  tit.  3,  $41. 
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to  the  wife  in  life-rent,  and  to  the  heir  in  fee.  (a)  Even 
a  clause  in  a  bond,  importing  a  sum  borrowed  from 
husband  and  wife,  and  payable  to  the  longest  liver  of  them 
in  conjunct  fee,  and  to  the  heirs  betwixt  them,  and 
their  assignees,  whom  failing  to  the  heirs  and  assignees 
of  the  last  liver,  was  found  to  constitute  the  husband  fiar 
and  the  wife  life-renter,  although  she  was  the  survivor, 
whereby  her  heirs  of  line  (failing  heirs  of  the  marriage) 
became  heirs  of  provision  to  the  husband,  and  liable  to 
his  debts,  (b)  And  a  clause  in  a  contract  of  marriage 
obliging  the  husband  to  take  the  "  conquest  to  him  and 
his  future  spouse,  and  the  heirs  betwixt  them,  whilks 
failing,  the  heirs  of  the  man's  body,  whilks  failing,  the 
wife's  heirs  whatsoever,"  was  found  not  to  constitute  the 
wife  fiar,  but  life-renter,  and  the  husband  fiar,  thus 
failing  heirs  of  the  marriage  and  of  the  man's  body,  the 
wife's  heirs  of  line  were  heirs  of  provision  to  the  man ; 
for  by  this  clause  of  conquest,  it  is  evident  that  the 
means  were  to  come  by  the  man.  (c)  Yet  an  obligement 
by  the  man,  "  bearing  that  whatsoever  lands  or  sums  of 
money  he  should  purchase  during  the  life  of  him  and 
his  future  spouse  (their  present  debts  being  first  paid), 
that  the  wife  should  be  secured  therein,  in  conjunct  fee ; 
and  in  case  of  no  issue  or  children,  the  one  half  there- 
fore to  be  disponed  as  the  wife  shall  think  fit,"  was  found 
to  make  the  conquest  divide  betwixt  the  heirs  of  the 
man  and  the  wife,  and  that  her  power  to  dispone  the 
half  was  not  a  personal  faculty,  but  made  her  fiar 
in  that  half,  and  took  off  the  presumption  of  the  pre- 
ference of  the  husband,  seeing  no  mention  was  made  of 
the  heirs  of  either  party,  (d) 

Where  an  interest  is  made,  or  any  right  conceived  in 
favour  of  two  strangers^  in  conjunct  fee  and  life-rent, 

(a)  Dec.  10th,  1666,  Kinross.     Stair's  Inst.  b.  2,  tit.  3,  H^- 

(6)  Stair,  ib.    Jan.  23rd,  1668,  Justice.    July  12th,  1671,  Gairns. 

(c)  Feb.  20th,  1667,  Cranstoun.     Stair,  ib. 

id)  June  27th,  1676,  E.  of  Dumfermling.     Stair's  Inst.  ib. 
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and  their  heirs,  the  two  are  equal  fiars  during  their 
joint  lives,  as  if  they  had  contributed  equally  to  the 
purchase.  But  after  the  death  of  the  first,  the  survivor 
has  the  life-rent  of  the  whole  ;  and  after  the  survivor's 
death,  the  fee  divides  equally  between  the  heirs  of  both. 
If,  however,  it  be  made  to  husband  and  wife,  and  the 
longest  liver  of  them^  and  their  heirs,  the  law  pre- 
sumes that  the  husband's  heirs  are  intended,  and  the 
wife  takes  only  a  life-rent,  (a)  The  general  rule  is,  that 
the  husband  is,  from  the  prerogative  of  his  sex,  the  sole 
fiar,  as  ihepersoTia  dignior.  (b) 

This  rule  has  been,  in  modem  times,  relaxed  in  favour 
of  the  wife,  although  the  principle  still  obtains,  that,  in 
doubtful  cases,  the  preference  is  always  to  be  given  to 
the  husband,  so  that  the  fee  is  in  him,  and  a  life-rent 
only  in  the  wife.  When  the  property  comes  by  the  wife, 
the  fee  is,  from  presumed  intention,  generally  held  to 
be  in  her.  (c)  If,  however,  it  be  conveyed  nomine  dotisy 
the  fee  is  in  the  husband,  because  whatever  is  given  in 
tocher  is  his  property.  So,  if  his  heirs  be  substituted, 
the  fee  is  in  the  husband,  according  to  the  maxim,  fiar 
CUJU8  fuBredibus  maxima  pro^idtur.  (d)  On  the  other 
hand,  if  the  wife's  heirs  be  substituted,  the  fee  is  in 
her.  (e)  In  the  cases  referred  to,  the  property  came  by 
the  wife,  and  the  fee  was  held  to  be  in  her.  (f) 

If  the  right  be  taken  to  the  wife's  assignees,  the  law 

(a)  Stair's  Inst.  b.  2,  tit.  6,  i  10.    Ersk.  Inst.  b.  3,  tit.  8,  $  36. 

(6)  Stair^ib.  Erslcib.   Dirl.  85.   Johnston,  19th June,  1667, Diet. p. 4199. 

(c)  Wardie  v.  Sampson,  18th  July,  1750,  Diet.  p.  4207.  Wilson  v. 
Forrest  and  A.  Maxwell^  6th  March,  1759,  p.  4208. 

{d)  Creditors  of  Eameslaw,  21st  Nov.  1705,  p.  4223.  Creditors  of  Elliott 
V.  Elliott,  July,  1720,  p.  4244.  Edgar,  June,  1727>  p.  4202.  Edgar  v.  Sinclair, 
23rd  July,  1713,  p.  4201.  Watson  v.  Johnston,  18th  July,  1766,  p.  4288. 
Bruce  and  Henderson  v.  Henderson,  20th  Jan.  1790,  Judgment  affirmed, 
11th  May,  1791,  p.  4215. 

(e)  Angus  v.  Ninian,  June,  1733,  p.  4244.  Fead  v.  Maxwell,  4th  Feb. 
1709,  p.  4240. 

(/;  Grays  v.  Wood,  &c.  25th  Feb.  1773,  p.  4210.  Paterson,  &c.  v. 
Balfour,  6th  Dec.  1780,  p.  4212.  RoUo  v.  Mrs.  Shaw  and  others,  28th  Nov. 
1832.     Fac.  Coll.  n.  23.     Stair's  Inst.  b.  2,  tit.  6,  $  10,  note  e. 
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considers  her  as  fiar,  for  it  is  the  essence  of  a  fee  to  dis- 
pose of  the  subject  at  pleasure,  and  those  heirs  are 
deemed  to  be  the  most  favoured  on  whom  the  last 
termination  falls,  (a)  Where  there  are  no  intermediate 
substitutions  between  the  heirs  of  the  marriage  and  the 
h  ei  rs  of  the  spouse ,  the  spouse  on  whose  heirs  the  succession 
is  settled  in  the  last  place  is  the  fiar,  because  they  are 
presumed  to  be  the  most  favoured.  Thus,  a  sum  of 
money  assigned  by  the  wife  in  tocher  to  her  husband, 
in  conjunct  fee  and  life-rent,  and  the  bairns  of  the  mar- 
riage, whom  failing,  to  the  wife's  heirs,  was  adjudged 
to  belong  to  the  wife,  (b)  But  where  there  are  inter- 
mediate substitutions,  that  spouse  is  deemed  fiar  whose 
heirs  are  first  called  after  the  heirs  of  the  marriage, 
though  the  succession  should  be  settled  ultimately  upon 
the  heirs  of  the  other,  because  the  heirs  first  called  are 
undoubtedly  favoured  above  those  who  are  only  sub- 
stituted in  default  of  the  first,  (c)  Although  the  husband 
is  thus  preferred  to  the  fee,  in  feudal  rights,  and  in  the 
quasi  fenda  of  bonds  taken  jointly  to  him  and  his  wife, 
yet,  in  the  rights  to  moveable  goods,  the  heirs  of  the 
husband  and  wife  succeed  equally,  (d) 

Deeds  granted  by  the  wife  to  the  husband,  or  by  him 
to  the  wife,  which  import  a  donation,  are  indeed  valid, 
but  they  may  be  revoked  at  any  time  during  the  donor's 
life.  If,  however,  they  are  executed  by  the  husband 
or  wife  to  a  third  party,  they  are  not  revocable,  although 
they  may  be  gratuitous.  Neither  is  the  ratification  by 
the  husband  of  a  disposition  granted  by  the  wife  in 
favour  of  her  children  of  a  former  marriage  revocable,  (e) 

(a)  Forbes,  4th  Feb.  1709,  Fead,  Diet.  p.  4240. 

(b)  June,  1733,  Angus,  Diet.  p.  4244. 

(c)  Stair,  20th  Feb.  1667,  Cranston,  Diet.  p.  4227.  July  1720,  Cred.  of 
Elliot,  Diet.  p.  4244. 

(«0  Dune,  2nd  Feb.  1632,  Bartholomew,  Diet.  p.  4222.  Ersk.  b.  3, 
tit.  8,  §  36. 

(<?)  15th  Jan.  1669,  Hamilton,  Diet.  p.  6107.  July  12th,  1671,  Murray, 
Diet.  5689. 
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because  these  are  not  donations  between  the  two  spouses. 
But  when  the  only  real  intention  of  a  deed  is  to  convey 
a  gratuitous  right  from  one  of  the  spouses  to  the  other, 
although  it  be  granted  nominally,  or  in  trust,  to  a  third 
party,  it  is,  notwithstanding  this  disguise,  subject  to 
revocation,  (a)  On  the  other  hand,  an  obligation,  though 
it  should  be  granted  by  one  of  the  spouses  directly  to  the 
other,  and  even  really  intended  for  the  benefit  of  the 
grantee,  is,  nevertheless,  irrevocable,  if  it  contain  a 
right  even  gratuitous  in  favour  of  a  third  party,  (b)  It 
would  seem,  therefore,  that  a  pledge  by  the  wife  of  her 
paraphernalia,  as  a  security  for  a  debt  contracted  by  her 
husband,  wliich,  in  effect,  amounts  to  a  donation  by 
her  to  her  husband,  cannot  be  revoked,  because,  by 
the  pledge,  the  husband's  creditor  acquires  a  direct 
interest,  (c) 

The  donations  which  are  revocable,  are,  grants  pro- 
ceeding from  the  mere  liberality  of  the  donor,  without 
any  antecedent  cause  or  obligation.  But  those  which  are 
mutual  remuneratory  grants,  betw^een  the  spouses,  made 
in  consideration  of  each  other,  are  not  revocable,  if  there 
be  any  reasonable  proportion  between  the  value  of  the 
two.  (d)  The  equality  of  the  deed,  or  of  the  grant,  must 
not  be  too  scrupulously  weighed.  The  leaning  is  to  sup- 
port mutual  deeds,  though  they  should  seem  unequal,  (e) 

An  unilateral  deed,  will  be  sustained  where  it  is  re- 
muneratory, and  the  grant  not  excessive.  {/) 

(a)  Sanders  v.  Dunlop,  Ist  Feb.  1728,  Diet.  p.  6108.  Scott  v.  Cranston, 
10th  Aug.  1776.  lb.  Stewart  v.  Mitchell,  22nd  Nov.  1769,  p.  6102.  Foggo 
y.  Watson,  Ist  Dec.  1769*  p.  6102.  Watson  v.  the  Heirs,  &c.  of  Capt.  Gordon, 
11th  Jnne,  1774,  p.  6103.    Steven  v.  Dunlop,  1st  Feb.  1809,  Fac.  Coll. 

(6)  Spottis  L.  Hislide,  p.  155,  Diet.  p.  6087. 

(c)  Dalr.  170,  Clerk,  Diet.  p.  5996.  Ersk.  Inst.  b.  1,  tit.  6,  §  29.  Stair's 
Inst.  b.  1,  tit.  4,  i  18. 

(d)  26th  Jan.  1669,  Chishokn,  Diet.  p.  6137.  Ersk.  Inst..b.  1,  tit.  6,  §  30. 
Stair's  Inst.  b.  1,  tit.  4,  $  18. 

(e)  Hepburn  v.  Brown,  6th  June,  1814,  2  Dow.  Cas.  342. 

(/)  Lindoris  v.  Stewart,  18th  Feb.  1715,  p.  6126,  Diet.  ▼.  "Husband  and 
Wife,"  div.  X,  i  3,  4,  5,  6,  7. 
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As  it  is  the  husband's  duty,  where  there  has  been 
no  previous  written  contract,  to  make  a  rational  pro- 
vision for  his  wife,  in  the  event  of  her  surviving  him, 
such  provision  is  not  revocable;  and  if  it  should  be 
immoderate  it  would  be  revoked  only  quoad  excessum.  (a) 
But  where  the  interests  of  the  husband  and  wife  have 
been  settled  by  ante-nuptial  contracts,  post-nuptial  deeds 
are  revocable  in  so  far  as  they  either  add  to  or  diminish 
the  provisions  of  the  first  contract,  without  a  valuable 
consideration  on  the  other  side.  Every  provision  adding 
to  the  wife's  prior  settlements  is  a  donation  by  the 
husband  to  her,  and  every  deed  by  which  the  wife 
renounces  the  least  share  of  her  former  provision,  is  a 
donation  by  her  to  the  husband.  (6) 

When  a  husband,  not  having  it  in  his  power  to  make 
any  provision  for  his  wife,  had,  on  that  ground,  in  a 
post-nuptial  deed,  renounced  his  jits  mariti  in  favour 
of  her  and  her  children  of  the  marris^e,  it  was  held 
he  could  not  revoke  the  renunciation,  as  a  donatio  inter 
virum  et  uxorem.  (c)  A  post-nuptial  contract  of  marriage 
between  labouring  persons,  providing  that  the  longest 
liver  shall  bruik  alU  found  to  be  revocable,  as  donatio 
inter  virum  et  uxorem^  where  the  whole  property  of  any 
consequence,  both  at  the  date  of  the  contract,  and  at 
the  dissolution  of  the  marriage,  consisted  of  a  house 
belonging  to  the  husband,  (rf) 

Every  bond  or  disposition  granted  by  the  husband  to 
the  wife,  is  not  presumed  to  be  gratuitous,  for  many 
instances  occur  in  which  a  husband  may  become  bond 
fide  his  wife's  debtor,  ex.  gr.  by  intermeddling  with  such 
of  her  effects  as  fall  not  within  his  jus  maritiy  Sec.  If  it 
were  to  be  held,  that  the  husband  could  not  by  any  deed 
or  declaration  establish  a  charge  against  himself,  in  such 

(a)  27th  June,  1677,  Short,  Diet.  p.  6124.    £nk.  b.  1,  tit.  6,  §  30. 
(6)  Dirl.  368,  Jan.  1724.  Exec,  of  Bairn^ther  (not  reported).    Ersk.  ib. 
(e)  Kilk.  Husband  and  Wife,  n.  16,  Macpherson. 
(d)  Steyen  v.  Dunlop,  1st  Feb.  1809,  Fac.  Coll. 
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cases  the  consequence  must  be,  that  the  wife  would  be 
under  the  necessity  of  accepting  one  for  her  curator,  who 
could  not  by  any  deed  effeotually  bind  himself  to  ac- 
count for  his  intromissions.  In  a  question,  therefore, 
concerning  the  validity  of  such  a  bond  or  obligation,  the 
mention  in  the  recital  of  any  probable  occasion  by  which 
he  became  his  wife's  debtor,  is  sufficient  to  support  it  as 
onerous  and  not  revocable  by  the  grantor,  if  the  fact  be 
not  disproved  by  legal  evidence,  (a) 

Donations  between  husband  and  wife  may  be  revoked, 
either  expressly  or  tacitly.  They  are  expressly  revoked 
by  an  explicit  declaration  of  the  donor's  will  to  revoke. 
Where  the  donation  is  constituted  by  writing,  it  ought 
also  to  be  revoked  by  writing.  This  revocation  may  be 
signed  etiatn  in  articulo  mortisy  and  at  whatever  time  it 
may  have  been  signed,  whether  upon  death-bed,  or  in  a 
state  of  health,  there  is  no  necessity  for  the  donor  to 
make  it  known  to  the  other  spouse,  (a)  A  donation  may 
be  tacitly  revoked  by  any  deed  of  the  donor  inconsistent 
with  the  gift,  ear.  gr.  If  the  donor  make  over  absolutely 
to  another  the  subject  of  the  donation,  for  he  is  truly 
understood  to  resume  the  property,  and  in  the  character 
of  proprietor,  to  transfer  the  right  to  another,  (b)  But  a 
right  of  annual  rent,  or  other  security,  with  which  the 
donor  has  charged  the  subject  to  a  creditor,  or  any 
third  person,  imports  not  a  total  revocation  of  the  gift, 
for  the  law  which  presumes  always  in  duhio  for  the 
donation  (ft)  considers  the  donor  to  have  in  that  case 
resumed  the  property  to  himself  only  in  so  far  as  was 
necessary  for  charging  the  subject  with  the  rights  granted 
to  the  third  party,  (c)  Revocation  is  not  presumed  from 
a  disposition  omnium  honorum  being  made  by  the 
donor  in  favour  of  a  stranger,  (rf)  for  the  general  clause 

(a)  £nk.  b.l,tit.6,  $30. 

(6)  Enk.  ib.  L.  12,  and  L.  32,  §  4,  De  don.  int.  vir. 
(c)  DirL  204.  Kinloch,  Diet.  p.  11,345.  Enk.  ib. 
dO  Fount,  7th  Feb.  1699,  Handiside,  Diet.  p.  11,349. 
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in  such  a  disposition  cannot  be  construed  to  include  any 
special  subject  of  which  the  grantor  had  formerly  di- 
vested himself,  (a)  No  such  presumption  arises  from 
the  donor  having  subsequently  contracted  a  debt.  Cre- 
ditors, subsequent  to  such  donation,  if  the  debtor  has 
no  other  estate  sufficient  to  pay  their  demands,  may 
plead  upon  the  faculty  of  revocation  competent  to  him, 
which  the  law  will  transfer  to  those  creditors  from  the 
debtor,  if  he  cannot  be  prevailed  on  to  revoke  volunta- 
rily, (b)  but  the  representatives  of  the  donor  cannot  plead 
upon  debts  subsequently  contracted  as  a  tacit  revocation 
of  the  gift,  (c)  It  has  been  decided,  that  the  husband's 
right  of  revoking  a  contract  of  voluntary  separation  from 
his  wife,  cannot  be  attached  by  his  creditors.  The  wife's 
provision  under  such  contract  having  been  heritably 
secured  by  the  husband  while  solvent,  is  effectual  in  a 
composition  with  the  creditors,  there  being  no  suspicion 
of  fraud,  (d) 

Although  a  donation  between  man  and  wife  is  not 
null,  yet  the  donee  holds  it  under  the  tacit  condition, 
that  it  may  be  defeated  by  the  donor  during  his  life. 
The  donee  cannot,  therefore,  alienate  the  subject,  nor 
charge  it  with  any  burthen  to  the  prejudice  of  the 
donor,  who,  upon  his  revocation,  resumes  the  full  pro- 
perty of  the  subject,  free  from  the  consequences  of  all 
the  intermediate  deeds  of  the  donee  in  favour  of  the 
creditors,  or  singular  successors  of  the  latter,  resoluto 
enimjure  dantisy  resolvitur  jiLs  accipientis.  (e) 

This  right  of  revocation  is  personal  to  the  donor,  and 
therefore,  if  he  himself  do  not  exercise  it,  his  heirs,  or 
representatives,  cannot;  and  the  subject  of  the  donation 
becomes,  after  the  donor's  death,  the  absolute  property 
of  the  donee,  morte  donantis  donatio  confirmatur.  {/) 

(a)  L.  80,  &c.  De  Reg.  Jur.  firsk.  b.  1,  tit.  6,  $31. 

(bj  Ersk.  Inst.  b.  1,  tit.  6,  $  31.  (c)  Ersk.  ib. 

(d)  M'Gregor's  Trustee,  22nd  Jan.  1820»  Fac.  Coll. 

(e)  Ersk.  Inst.  b.  1,  tit.  6,  §  32.  (/)  Ib. 
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Ratifications  by  the  wife,  although  they  bar  reductions 
founded  on  the  force  or  fear  of  the  husband,  do  not 
exclude  her  right  of  revoking  donations  which  she  has 
made,  or  of  setting  aside  deeds  which  she  may  have 
granted  to  third  parties,  on  the  head  of  violence  or 
menaces  used  against  her  by  the  grantees,  (a) 

If  the  marriage  be  dissolved  by  death,  within  a  year 
and  day,  and  there  has  been  no  child  of  the  marriage 
bom  alive,  all  grants  made  in  consideration  of  the 
marriage  become  void,  and  things  return  to  the  same 
condition  in  which  they  were  before  the  marriage.  The 
tocher,  if  it  were  originally  the  property  of  the  wife,  re- 
verts to  her  or  her  executors,  if  she  has  predeceased  her 
husband.  If  it  were  given  by  a  father  or  other  relation,  it 
mudt  be  restored  to  the  donor,  and  every  interest  ac- 
cruing to  the  wife  from  the  marriage  in  the  husband's 
estate,  heritable  or  personal,  whether  by  the  disposition 
of  law,  or  by  contract,  returns  to  the  husband  or  his 
heirs,  (b)  This  rule  extends  to  all  settlements  in  con- 
tracts, post-nuptial  as  well  as  ante-nuptial,  in  favour  of 
either  of  the  two  spouses,  which  are  expressly  made 
intuitu  matrimonii,  (c)  and  to  every  provision  in  favour 
of  the  wife  or  issue  of  the  marriage,  though  there 
should  not  be  any  express  mention  that  it  was  made  in 
contemplation  of  the  marriage,  because  such  provision 
cannot  possibly  be  granted  with  any  other  view.  But 
stipulations  in  a  nuptial  contract,  merely  between  the 
contractors  on  the  one  side,  without  securing  any  benefit 
to  the  other,  are  not,  without  an  express  declaration, 
deemed  to  have  been  made  intuitu  matrimonii.  They 
remain,  therefore,  effectual,  notwithstanding  the  disso- 
lution within  the  year.     Thus,  a  provision  of  laud  or 

(a)  Gordon  v.  Maxwell,  15th  Feb.  1678,  Diet.  p.  6144.  Richardson  v. 
Michie  and  Marshall,  4th  Dec.  1685,  p.  6147-  Borthwick  v.  Scott,  21st 
July,  1724,  p.  6149.     Ersk.  b.  1,  tit.  6,  §  35.     Stair,  b.  l,tit.  4,  $  19,  note. 

{h)  Stair's  Inst.  b.  1,  tit.  4,  $  19.    Ersk.  Inst.  b.  1,  tit.  6,  $  38. 

(c)  July  16th,  1678,  Lord  Burleigh,  Diet.  p.  6172. 

VOL.   I.  GG 
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money  made  by  the  husband's  father,  not  to  the  wife 
or  to  the  issue  of  the  marriage,  but  without  restriction  to 
his  own  son,  continues  in  full  force,  let  the  marriage  be 
of  ever  so  short  a  duration,  (a) 

In  consequence  of  this  rule,  the  right  which  the 
husband  acquires  by  marriage  in  the  wife's  moveable 
estate,  though  it  arises  ipso  jure,  is  determined  by  the 
dissolution  within  a  year  and  a  day ;  or  rather  it  is 
considered  never  to  have  been  acquired,  and  neither 
the  husband  nor  wife  has  any  interest  in  the  goods  falling 
under  the  communion.  The  husband  is  even  obliged 
to  account  for  the  wife's  tocher,  without  deducting  the 
sums  by  which  it  has  been  diminished  for  her  main- 
tenance during  the  marriage,  notwithstanding  tocher 
is  given  for  the  very  purpose  of  defraying  the  expences 
of  the  married  state  ;  he  is,  however,  allowed  to  retain 
out  of  it  the  expenses  of  the  wife's  funeral,  because  these 
are  expended  after  the  marriage  is  dissolved,  as  well  as 
the  sums  which  he  paid  in  discharging  any  of  the  debts 
contracted  by  her  before  the  marriage.  (6)  He  is 
considered  a  bond  fide  possessor  with  respect  to  what  he 
has  consumed  of  his  wife's  moveables  on  the  faith  of 
his  right  whilst  the  marriage  subsisted,  for  which,  there- 
fore, he  is  not  accountable,  (c)  If  things  cannot  be 
restored  on  both  sides  to  their  former  state,  it  would  be 
inconsistent  with  equity  and  with  the  spirit  of  the  law 
to  restore  one  party  and  not  the  other.  An  infeftment, 
therefore,  granted  by  the  husband  for  the  wife's  jointure, 
will  subsist,  although  the  marriage  should  be  dissolved 
within  the  year,  as  a  security  for  the  repayment  of  her 
tocher,  (d) 

(a)  Stair's  Inst.  b.  I,  tit.  4,  §  19.  Ersk.  Inst.  b.  I,  tit.  6,  §  3S.  Home,  132. 
Kilk.  Husband  and  Wife,  No.  5,  Hood,  Diet.  p.  6175. 

(b)  Feb.  23rd.  1681,  Gordon,  Diet.  p.  6180.    Ersk.  ib.  §  39. 

(c)  Ersk.  ib. 

id)  Stair's  Inst.  b.  1,  tit.  4,  §  19.     July  20th,  1664»  Petrie,  Diet,  voee 
Mutual  Contract,  No.  2,  p.  9136.    Ersk.  b.  1,  tit.  6,  §39. 
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Presents  made  on  the  marriage  to  the  spouses  by  the 
friends  of  either  are  considered  absolute  gifts,  not 
subject  to  any  tacit  conditioxx  of  return  ;  and  therefore, 
although  the  marriage  should  be  dissolved  within  the 
year,  they  are  not  restored  to  the  donors,  but  are 
divided  equally  between  the  surviving  spouse  and  the 
representatives  of  the  deceased,  (a)  But  if  from  the 
nature  of  the  present  it  appears  to  have  been  intended 
for  one  of  them  only,  it  is  to  be  delivered  entirely  to 
that  party  for  whose  use  it  is  presumed  to  have  been 
given,  (b)  Presents  made  by  the  husband  himself  to 
the  wife  on  the  marriage  are  not  to  be  restored,  but  are 
either  retained  by  her,  or  pass  to  her  executor,  (c) 

If  a  living  child  has  been  procreated  of  the  marriage, 
who  was  heard  to  cry,  the  marriage,  though  it  had 
been  dissolved  within  the  year,  is  as  effectual  to  all 
purposes,  as  if  it  had  subsisted  beyond  it.  The  crying 
of  the  child  is,  in  Lord  Stair's  opinion,  the  only  legal 
evidence  receivable  by  the  judge  of  its  being  bom  alive, 
that  the  matter  may  not  be  left  to  the  uncertain  con- 
jectures of  those  who  are  present  at  the  birth,  (d) 

It  has  been  decided  that  where  the  parties  had  co- 
habited for  many  years,  had  procreated  children,  and 
ultimately  acknowledged  themselves  married  persons, 
so  as  to  legitimate  these  children,  the  widow  was  entitled 
to  her  legal  provisions,  notwithstanding  the  marriage 
had  been  dissolved  within  ten  months  after  it  had  been 
declared,  and  without  any  child  having  been  bom  sub- 
sequently. The  decision  was  founded  on  the  principle 
that  the  widow  was  the  mother  of  lawful  children  at 
the  time  of  her  husband's  death,  (e) 

If  the^ marriage  had  been  dissolved  by  death,  after 

(a)  Ersk.  b.  1,  tit.  6,  §40.    Jan.  14th,  1679,  Wauch,  Diet.  p.  6179. 
(&)  Nov.  14th,  1710,  Dewar,  Diet.  p.  6180.  (c)  Ersk.  ib. 

(d)  Ertk.  ib.    Stair,  b.  1,  tit.  4,  §  19 ;  b.  3,  tit.  6,  i  19. 
(«)  Crawford's  TrusteM,  20th  Jan.  1802,  Fae.  Coll.  Diet.  p.  12,698. 
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a  year  and  a  day,  the  surviving  husband  becomes  the 
irrevocable  proprietor  of  the  tocher,  and  the  wife,  in 
case  she  survive,  is  entitled  to  all  the  provisions  secured 
to  her  in  that  event,  whether  legal  or  conventional. 
Where  the  interests  of  the  spouses  have  not  been  regu- 
lated by  marriage  articles,  they  are  entitled  to  certain 
rights  by  the  disposition  of  the  law  itself. 

Besides  those  of  curtesy  and  tercCf  which  have  been 

already  considered,  a  particular  share  of  the  goods  in 

communion  falls  to  the  surviving  wife,  in  virtue  of  her 

jus  relictcBf  and  another  to  the  children,  in  the  right  of 

legitim. 

When  the  widow's  legal  provisions  of  terce  and  jus 
relictcB  are  insufficient,  the  court  will  grant  her  an 
additional  aliment  out  of  her  husband's  estate,  (a) 

As  the  widow,  upon  the  husband's  death,  has  no 
present  fund  for  the  subsistence  of  herself  and  her  family, 
she  has  a  claim  against  her  husband's  representatives 
for  alimony,  from  the  day  of  his  death  to  the  first  term 
of  payment  of  her  provision,  whether  legal  or  conven- 
tional. Its  amount  is  to  be  fixed  with  reference,  not  to 
the  extent  of  that  provision,  but  to  the  husband's  quality 
and  fortune,  and  the  number  of  servants  left  by  him  in 
his  family  when  he  died.  (6)  She  has  also  a  legal 
claim  to  mourning  for  her  husband  suitable  to  his 
quality,  (c)  and  in  case  of  a  posthumous  child,  she  may 
recover  from  the  husband's  representatives  the  expence 
incurred  by  her  on  occasion  of  the  birth  or  baptism  of  the 
child,  {d)  But  none  of  those  articles,  except  the  widow's 

(a)  Fac.  ColL  6th  March,  1778,  Thomson,  Diet.  p.  434.  Jan.  27th,  1790, 
Young,  Diet.  p.  400.  Smith,  1 1  th  March,  1812,  Fac.  Coll.  Lady  Fmdlater, 
8th  Feb.  1814,  Fac.  Coll. 

(6)  July  15th,  1713,  Cred.  of  Scot,  Diet.  p.  5916.  Home,  76  Boswell, 
Diet.  p.  5916.     Palmer,  27th  June,  1811,  Fac.  Coll. 

(c)  July  7th,  1675,  Wilkie,  Diet.  p.  5923.     Ersk.  b.  1,  tit.  6,  $  41. 

(«/)  Nov.  10th,  1671,  Hastie,  Diet.  p.  5922.    Ersk.  ib. 
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mourning,  can  be  claimed,  if  her  husband's  estate  be  in- 
sufficient for  the  payment  of  all  his  onerous  creditors,  (a) 

If  the  wife  survive,  the  paraphernal  goods  continue 
her  property,  and  cannot  be  attached  by  the  husband's 
creditors.  If  the  wife  die  first,  they  go  to  her  children, 
or  her  other  next  of  kin.  (h) 

If  a  marriage  has  continued  for  a  year,  and  part  only 
of  the  day  next  ensuing  the  year,  all  deeds  granted  in 
contemplation  of  the  marriage  subsist.  Such  is  the 
legal  effect  of  the  term  year  and  day.  (c) 

In  order  to  prevent  any  question  which  may  arise  in 
case  the  marriage  be  dissolved  within  the  year,  a  clause 
in  the  marriage  contract  is  frequently  inserted,  by  which 
it  is  stipulated  that  the  interests  of  the  husband  and 
wife,  shall  continue  in  full  force,  notwithstanding  the 
marriage  should  be  dissolved  before  the  year,  without  a 
living  child,  (c) 

The  parties  may,  by  their  marriage  contract,  renounce 
the  provisions  made  by  the  law,  and  by  it  regulate  the 
respective  interests  which  they  shall  take  in  the  property 
of  each  other.  Thus  the  effect  of  the  dissolution  of  a 
marriage  within  a  year,  without  a  living  child,  may  be 
excluded,  as  well  as  the  jus  maritiy  the  jus  relictcBj  the 
communion  of  goods,  the  husband's  curtesy,  and  the 
wife's  terce.  (d  ) 

It  may  be  useful  to  make  some  few  observations  on 
the  construction  of  the  ordinary  marriage  settlements, 
and  on  the  legal  import  of  certain  provisions  which  they 
contain. 

A  provision  by  a  husband  to  his  wife  of  the  life-rent  of 
all  his  goods  and  gear  moveable,  excludes  her  legal  right 
to  the  property  of  the  third  or  half  of  his  moveables,  for 
the  life-rent   of  the  whole  is  presumed  to  have  been 


(a)  Ersk.  b.  1,  tit.  6,  §41.    Sheddon,  15th  May,  1802,  Fac.  Coll.     1  Bell's 
Comm.  p.  548.  (Jb)  Ersk.  ib. 

(<?)  Feb.  26th,  1680,  Waddel,  Diet.  p.  3465.     Ersk.  b.  1.  tit  6,  §42. 
(d)  Banckton,  b.  I,  tit.  5,  $5. 
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granted  in  full  satisfection  of  her  ju$  reltcttB.  (a)  A 
provision  to  her  for  her  life-rent  use  of  all  the  goods 
and  gear  which  shall  be  acquired  by  the  husband,  is  to 
be  understood  only  of  free  gear,  deductis  debitisy  and 
therefore  the  husband's  creditors  are  not  thereby  ex- 
cluded from  attaching  the  subject  of  that  provision,  (b) 

According  to  the  ordinary  provisions  in  a  marriage 
contract,  the  £sither  settles  the  lands  or  other  subjects 
expressed  in  it,  upon  himself  and  his  wife,  in  conjunct 
fee  and  life-rent,  and  on  the  heirs  of  the  marriage  in 
fee.  If  there  be  sons  of  the  marriage,  the  eldest  is  the 
sole  heir  of  provision,  or  of  the  marriage,  where  the 
subject  provided  is  heritage.  In  the  case  of  daughters 
only,  all  of  them  are  heirs-portioners  of  provision.  If, 
in  a  marris^e  contract  providing  an  heritable  subject 
to  the  heirs  male  of  the  marriage,  a  special  provision  be 
granted  to  a  daughter,  in  de£eiult  of,  or  failing  such 
heirs  male,  the  daughter  is  entitled  to  it,  though  a  son 
should  exist  of  the  marriage,  unless  he  also  shall  sur- 
vive the  father,  for  nemo  potest  esse  lueres  vwenUs. 
The  plain  intention  of  the  parties  by  such  a  stipulation 
is,  that  the  daughter  shall  have  the  right,  unless  the 
subject  of  the  provision  shall  actually  devolve  upon  the 
son,  as  heir  male,  on  his  father's  predecease,  (c) 

Heirs  of  a  marriage  are  more  favourably  regarded 
than  heirs  substituted  in  a  simple  destination,  for  the 
latter  being  gratuitous,  gives  only  the  hope  of  suc- 
cession, and  may  be  altered  by  the  maker,  or  any  of 
the  members  who  succeed  before  the  substitute ;  but 
marriage  contracts  are  onerous  deeds,  by  which  the 
bride  and  her  friends  stipulate  that  special  provisions 
therein  mentioned  shall  be  made  good  by  the  father  to 
the  heir,  or  other  issue  of  the  marriage,  in  consideration 


(a)  Stoir,  Dec.  20th,  1664,  Young,  Diet.  p.  6447.    Erak.  b.  3,  tit  3,  i  30. 

(b)  Stair,  Dec.  23rd,  1668,  Smith,  Diet.  p.  9858.    Ersk.  ib. 

(c)  Fac.  Coll.  Jan.  12thj  1780,  Maconochie,  Diet.  p.  13,040.     Ersk.  b.  3, 
tit.  8,  §38. 
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of  the  tocher  or  fortune  brought  with  her.  The  heir  of 
a  marriage,  therefore,  unites  two  distinct  characters. 
He  is  not  only  heir,  but  quodammodo  creditor 
to  his  father.  By  the  marriage  articles,  the  father 
is  under  an  implied  obligation  not  to  defeat  those 
provisions  by  any  gratuitous  deed,  and  therefore,  the 
heirs  in  whose  favour  the  provision  is  made  have  an 
action  against  the  father,  if  the  subject  of  the  provision 
has  been  exhausted  by  onerous  creditors,  or  if  he  has 
done  any  deed  to  the  prejudice  of  his  obligation  to  dis- 
charge incumbrances,  or  to  make  their  provisions 
effectual  in  the  event  of  his  death  ;  (a)  or  they  may  set 
aside  gratuitous  deeds  made  by  him  to  their  prejudice 
upon  the  statute  1621,  even  although  they  should  have 
been  granted  in  favour  of  the  heir's  own  mother,  {b)  or 
of  a  second  son  of  the  same  marriage,  (c)  For  this 
purpose,  the  heir  of  a  marriage  need  not  serve  heir  to  his 
father  the  grantor  of  the  deeds  which  are  challenged,  {d) 
Although  the  father,  when  marriage  contracts  are  ex- 
pressed in  these  general  terms,  is  restrained  from  making 
gratuitous  deeds  to  the  prejudice  of  the  heir  of  the  mar- 
riage, yet  the  heir's  right  is  not  a  right  of  proper  credit, 
but  of  succession,  whether  the  provision  be  of  money  or 
of  land,  (e)  If,  therefore,  a  father  become  bound  to 
pay  a  particular  sum  to  the  children  of  the  marriage,  at 
the  first  term  after  the  decease  of  himself  and  his  wife, 
the  children  have  merely  a  right  of  succession,  {f) 

(a)  Stair,  Feb.  13th.  1677,  Fraser,  Diet.  p.  12,859  and  12,944.  Dec.  6th» 
1734,  Fotheringham,  Diet.  p.  12,929.     Ersk.  b.  3,  tit.  8,  §  38. 

(&)  Stair,  July  10th,  1677,  Carnegie,  Diet.  p.  12,840.    Ersk.  ib. 

(e)  Feb.  1718,  Fea.  Diet.  p.  12,926.  Dykes,  9th  Feb.  1811,  Fac.  ColL 
Hyslop,  l8t  Jane,  1804,  Fac.  Coll.  Hyslop,  15th  Nov.  1821,  (S.  and  D.) 
Ewen,  15th  Jan.  1824,  ibid.    Wood,  3rd  Dec.  1823,  ibid. 

(4)  Diet  2,  p.  279, 280.  Diet,  voce  Provision  to  Heirs  and  Children,  $  6, 
Fac.  Coll.  2,  202.  Monerieff,  Dec.  8th,  1759,  Diet.  p.  12,871,  and  Arg.  255. 
Porterfield,  Dec.  9th,  1760,  Diet.  p.  12,874.  Infr.  $73.  Ogilvy,  l6th  Dec. 
1817,  Fac.  Coll. 

(e)  1  Bell's  Comm.  (5th  ed.)  639.     Ersk.  ib.  $  40. 

(/)  Fac.  Coll.  1,  109.  Strachan,  July  1st,  1754,  Diet.  p.  996.  Kilk. 
5  Brown,  Supp.  274,  and  Elch.  v.  Adjudication,  n.  41.     Ersk.  ib.  $  39. 
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Being  only  heirs  of  provision,  they  cannot  come  in 
competition  with  their  father's  onerous  creditors,  not- 
withstanding his  undoubted  solvency  at  the  time  of  the 
settlement,  (a)  Nor  is  it  material  in  that  case  whether 
the  sum  be  or  be  not  actually  lent  according  to  the 
father's  obligation  of  provision,  (b)  The  father  is  under- 
stood to  reserve  to  himself  the  fee,  notwithstanding  such 
provisions,  and,  of  course,  retains  the  power  to  charge 
the  subject  with  just  debts,  and  even  to  alienate  it  for 
onerous  causes,  (c) 

Upon  the  sale  by  the  father  of  the  estate  settled  by 
his  contract  of  marriage,  and  the  purchase  by  him  of 
other  lands  with  the  price,  the  heir  is  not  entitled  to 
the  purchased  lands  as  a  surrogatum^  neither  can  he 
claim  as  a  creditor  of  his  father  for  the  value  of  the 
estate  sold,  but,  at  his  father's  death,  can  recover  only 
the  price  which  had  been  actually  obtained,  (d) 

The  father,  notwithstanding  his  settlements  upon  the 
heir  of  the  marriage,  also  retains  a  power  of  administra- 
tion, so  as  to  subject  him  to  such  reasonable  restrictions 
as  may  be  requisite  for  the  preservation  of  the 
family,  (e) 

Thus,  if  the  heir  had  plainly  discovered  a  disposition 
by  his  prodigality  to  dissipate,  &c.  property,  the 
father  might  limit  its  enjoyment  with  irritant  and  reso- 
lutive clauses,  provided  these  clauses  were  pointed 
against  him  alone,  and  that  the  order  of  succession 
settled  on  the  other  heirs  of  the  marriage  was  pre- 
served, (c) 

The  father,  being  bound  by  his  contract  of  marriage 
to   dispone  certain  lands,  and  such  other  lands  as  he 

(a)  Fount,  July  24th,  I696,  and  June  l7th,  1697,  Napier,  Diet.  p.  12,898. 
ib)  Stair,  Jan.  24th,  1677,  Graham,  Diet.  p.  12,887.     Fae.  CJoD.  1. 109. 

(c)  Cunynghame,  l7th  Jan.  1804,  Diet.  p.  13,029. 

(d)  Cuningham,  20th  Dec.  1810,  Fac.  Coll.  E.  Wemyss,  28th  Feb. 
1815,  ibid,  affirmed  on  appeal  20th  May,  1818,  Fac.  Coll.  Hyslop,  15th 
Nov.  1821,  (S.  and  D.) 

(e)  Dec.  7th,  1728,  Craik,  Diet.  p.  12,984.  Jan.  7th,  1737,  Trail,  Diet. 
p.  12,985.     Ersk.  b.  3,  tit.  8,  §  39. 
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should  acquire  during  the  marriage  to  the  heirs  of  the 
marriage,  and  the  son  being  prodigal  and  bankrupt,  con- 
veyed the  lands  to  the  son's  children,  burthened  only 
with  a  life-rent  to  him.  In  a  reduction  at  the  instance 
of  the  son's  creditors,  the  lords  sustained  the  deed,  and 
assoilzied,  (a) 

The  question,  whether  a  father  has  sufficiently  dis- 
charged an  obligation  to  settle  an  estate  upon  the  heir  of 
the  maniage  by  making  the  settlement  in  the  form  of  a 
tailzie,  containing  prohibitory,  irritant,  and  resolutive 
clauses,  seems  to  have  been  set  at  rest  by  an  unanimous 
opinion  of  the  court  that  it  was  incompetent  to  do  so.  (b) 

Although  settlements  executed  in  the  ordinary  form 
are  postponed  to  the  onerous  debts  of  the  grantor,  not- 
withstanding they  have  been  subsequently  contracted, 
yet  they  are  effectual  against  a  cautioner,  who  has  en- 
gaged himself  in  the  marriage  contract,  for  the  father's 
performance  of  his  obligation ;  and  the  heir  of  the 
marriage  has  his  claim  against  the  cautioner,  not  as 
heir  to  his  father,  but  as  creditor  to  the  latter,  (c) 

Marriage  settlements  may  be  so  expressed  as  to  give 
to  the  heir  a  proper  right  of  fee  in  the  land  estate,  or  a 
proper  right  of  credit  in  the  special  sum  provided  to  him, 
and  if  secured  by  proper  diligence,  or  perfected  by  seisin, 
may  give  the  heir  a  preference  against  all  the  subsequent 
deeds  of  the  father,  even  onerous,  (d) 

So  in  a  money  provision,  if  the  father  be  bound  not 
merely  to  provide  the  heir  or  children  of  the  marriage 

(a)  Karnes,  Sel.  Decis.  n.  187,  Thomson,  1 1th  Feb.  1762,  Diet.  p.  13,018. 
Fac.CoU.  8th  Dec.  1790.  Farquhar  v.  Gordon, Diet. p.  13,028.  Ibid.26thFeb. 
1799.  Ewing,  Diet.  p.  12,997,  and  28th  July,  1778,  Spiers,  Diet.  p.  13,026. 

(6)  Manro,  13th  Feb.  1810,  Fac.  Coll.  Douglas,  5th  Dec.  1804,  Diet.  v. 
Fiar  Abs.  and  Lim.  App.  n.  1.  Fac.  Coll.  Maeneill,  27th  Jan.  1826,  (S.  &  D.) 
Graham,  Diet.  p.  13,010,  Stewart,  2nd  March,  1815,  Fac.  Coll. 

(c)  Fount.  19th  Dec.  1707,  Dickson,  Diet.  p.  12,938.  5th  Dee.  1734. 
Fotheringham,  Diet.  p.  12,941.  Stair,  23rd  Nov.  1677,  Crawfurd,  Diet, 
p.  12,934. 

(rf)  Kames,  51.  Douglas,  22nd  July,  1724,  Diet.  p.  12,910.  Pr.  Falc  30. 
Creditors  of  Maijoribanks,  Feb.  1682,  Diet.  p.  12,891. 
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in  a  sum,  but  to  make  payment  of  it  at  a  term  which 
may  arrive  before  the  father  s  death,  the  children  have 
a  proper  ju$  crediHy  which  entitles  them  to  come  in 
competition  with  the  father's  onerous  creditors,  and  the 
preference  will  be  determined  according  to  the  nature 
of  their  rights,  and  the  priority  of  the  diligences  used 
upon  them,  (a) 

The  conquest,  during  the  marriage,  or  a  certain  por- 
tion of  it,  is  frequently  settled  either  on  the  heir,  or  on 
the  issue  of  the  marriage.  In  such  provisions,  the  term 
conquest,  bears  a  sense  different  from  that  in  which  it  is 
used  in  questions  between  the  heir  of  line,  as  contra- 
distinguished from  the  heir  of  conquest.  It  is  applied 
to  the  estate  which  the  father  may  acquire  during  the 
marriage  by  his  own  industry,  or  by  singular  title,  and 
not  as  heir  to  an  ancestor,  or  as  executor  to  a  person 
deceased,  or  as  legatee,  or  jure  mariti.  (b)  It  consists  only 
of  such  addition  as  has  been  made  during  the  marriage 
to  the  father's  property.  If  he  has  sold  one  estate,  and 
with  the  price  purchased  another,  the  price  of  the  estate 
sold  must  be  first  deducted  from  the  purchase,  (c) 

An  obligation  of  conquest  does  not  bind  the  father  so 
strongly  as  a  special  provision.  The  subject  may  be 
affected  not  only  by  the  father's  onerous  or  rational 
deeds,  but  even  by  those  which  are  gratuitous,  pro- 
vided they  be  granted  for  small  sums,  as  in  favour  of 
a  child  of  another  marriage,  (d)  But  any  deed  merely 
gratuitous,  alienating  the  whole  or  a  considerable  part 
of  the  conquest  to  the  prejudice  of  the  heir  to  whom 


(a)  Edg.  34th  Jtn.  1724,  Cred.  of  Easter  Ogle>  Diet.  p.Sli^O.  Kunm. 
46.  Ibid.  Fac.  CoU.  3, 160,  Hendenon,  Jan.  1759»  Diet.  p.  12»919.  Fae. 
CoU.  Nov.  15,  1787>  BftactaTiah,  Diet.  p.  13,922.  Ibid.  2iid  Feb.  179S, 
Mackenzie,  Diet.  p.  12,924. 

(5)  Stair,  b.  3,  tit.  5,  §  52.  Mereer,  July  1730,  Diet  3054.  Rae,  23rd 
Jan.  1810,  Fac.  Coll.    Ersk.  b.  3,  tit.  8,  §  43. 

(c)  Stair,  ib.  §  52. 

(eO  9tb  Feb.  1669>  Cowan,  Diet.  p.  12,942.  19th  June,  1677.  Murray, 
Diet.  p.  12,944.     Dalr.  10,  20th  Jan.  1699,  Cumming,  Diet.  p.  6443. 
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it  was  provided,  which  has  no  rational  consideration  to 
support  it,  is  to  be  regarded  as  granted  infraudem  of 
the  provision  of  the  contract,  and  is  therefore  subject 
to  reduction.  The  father  retains  this  ample  right  of 
fee,  as  to  the  conquest,  notwithstanding  the  dissolution 
of  the  marriage,  in  favour  of  the  issue  of  which  the 
conquest  was  provided.  No  action,  therefore,  can  be 
sustained,  at  the  suit  of  the  child  entitled  to  the  conquest, 
against  the  father  himself  to  obtain  a  liquidation  thereof, 
and  consequently  the  conquest  is  estimated  quoad  the 
father,  as  at  the  time,  not  of  the  dissolution  of  that 
marriage,  but  of  his  death,  (a) 

A  clause  of  substitution,  is  that  by  which  the  succes- 
sion of  any  subject  is  declared  by  the  grantor  to  devolve 
on  the  substitute  in  default  of  the  institute,  and  such 
clauses  are  frequent  in  marrii^e  contracts,  and  bonds 
of  provision  to  children,  as  well  as  in  entails,  bonds  of 
borrowed  money,  testaments,  &c.  (6) 

A  clause  of  return,  is  that  by  which  a  sum  in  a  bond, 
or  other  right,  or  any  part  of  it,  is  provided  in  a  par- 
ticular  event  to  return  to  the  grantor  and  his  heirs.  It 
is,  therefore,  truly  a  species  of  substitution,  by  which  the 
grantor  provides  that  the  right  shall,  in  defiaiult  of  the 
grantee,  go  not  to  a  third  person,  as  in  a  common  sub- 
stitution, but  to  himself,  (c) 

Words  which  have  a  fixed  legal  meaning,  ought, 
when  used  in  settlements,  or  securities,  to  be  under- 
stood in  that  meaning :  thus,  where  lands  are  provided 
in  a  marriage  contract  to  the  heir-male,  and  in  default 
of  him,  to  the  heirs-female,  to  be  procreated  of  the 
marriage,  the  appellation  of  heirs-female,  which  is  a 
known  legal  term,  denoting  the  heirs  at  law  after  the 
failure  of  the  lineal  male  issue,  must  be  so  understood 
as  to  prefer  the  daughter  of  a  son  of  the  marriage  to 

(a)  Fount,  27th  Nov.  1684,  Anderson,  Diet.  p.  13,960.    Fount,  a4th  Feb. 
1685,  Cruickshanks,  Diet.  p.  13,964. 
(6)  Ersk.  b.  3,  tit.  8,  $  44.  (c)  lb.  $45. 


460   ,  CONFLICT    OF    LAWS. 

the  eldest  immediate  daughter,  because  the  immediate 
daughter  is  not  in  such  case  the  heir  at  law.  Yet  as  all 
entails  ought  to  be  governed  by  the  will  of  the  maker, 
when  clearly  expressed,  if  it  shall  appear  from  other 
expressions  in  the  deed,  that  he  did  not,  by  that  de- 
scription, mean  an  heir-female,  in  the  proper  sense, 
the  certain  intention  of  the  maker  ought  to  prevail  over 
the  legal  meaning  of  the  term,  (a)  Upon  this  ground, 
lands  provided  to  the  bairns  of  a  marriage  do  not  de- 
scend to  the  heir  in  heritage,  though  the  subject  pro- 
vided be  heritable,  but  divide  equally  among  all  the 
children,  if  no  division  be  made  by  the  father,  because 
the  appellation  of  bairns  is  a  known  term,  used  to  denote 
the  whole  issue,  and  is,  therefore,  so  interpreted  as  to 
cut  oflf  the  exclusive  right  of  the  eldest  son.  (i) 

Provisions  granted  to  the  children,  or  issue  of  a  mar- 
riage, give  no  right  of  credit  to  each  child  in  particular 
till  the  death  of  the  father,  before  which  period,  the 
right  does  not  become  special  to  every  one  of  them.  For 
the  right  is  given  familus,  to  the  whole  issue  taken 
together,  and,  therefore,  though  the  father  is,  by  his  ob- 
ligation, restrained  from  executing  gratuitous  deeds  to 
strangers  extra  familiam^  he  has  a  power  jure  parentis^ 
of  distributing  the  provision  among  his  own  issue,  in 
such  proportions  as  he  judges  proper,  (c)  He  may  con- 
vert the  subject,  if  it  be  moveable,  into  a  land  estate, 
descendible  to  the  eldest  son  alone,  provided  he  burthen 
it  with  provisions  to  the  other  children,  (d)  Yet  the 
father  cannot  exercise  this  power  to  the  entire  exclusion 
of  any  one  child,  (e)  A  disposition  by  a  father  after 
marriage,  to  which  he  was  not  bound  by  the  marriage 


(a)  Dalyell,  &c.  30th  May,  1 809,  Fac.  CoU.     Ersk.  b.  3,  tit.  8,  §  48,  note  475. 

(b)  Fount,  nth  Jan.  1678,  Kinloch,  Diet.  p.  12,841,  Diet.  2,   p.  275. 

(c)  19th  July,  1706,  Edmonstone,  Diet.  p.  3219. 

(rf)  16th  Dee.  1738,  Campbell,  Diet.  p.  13,004,  Diet.  2,  p.  289. 
(<?)  Ersk.  b.  3,  tit.  8,  §  49.     Fac.  Coll.  Sivwright,  27th  Jan.  1 824,(S.  and  D.) 
Stein,  8th  Dec.  1825. 
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articles,  if  it  be  granted  to  children  yet  unborn,  is  no 
better  than  a  simple  destination,  which,  therefore,  can 
neither  oblige  the  father  himself,  nor  stand  good  in  a 
competition  with  creditors ;  for  such  disposition  is  not 
only  gratuitous,  because  not  grounded  on  a  marriage 
contract,  but  is  given  without  any  special  regard  to  the 
disponees,  who  were  at  the  date  of  the  right  nonentia.  (a) 

Upon  the  dissolution  of  the  marriage  there  is  no  re- 
striction as  to  the  period  when  the  survivor  may  again 
marry. 

A  father  may,  notwithstanding  a  prior  marriage  con- 
tract, settle  a  jointure  upon  the  second  wife,  or  make 
provisions  on  the  issue  of  the  second  marriage,  which 
will  be  effectual  against  the  heir  of  the  first,  though 
such  settlements  or  provisions  encroach  on  the  subject 
provided  to  him  by  his  mother's  prior  contract,  if  the 
father  had  no  other  fund  out  of  which  he  could  provide 
for  the  second  wife  and  children.  (6)  Such  provision, 
must,  however,  be  suitable  to  his  circumstances,  for  he 
cannot  make  such  exhorbitant  settlements  on  a  second 
marriage  as  would  too  much  encroach  upon  the  pnoTJus 
crediti^  acquired  by  the  children  of  the  first,  (c)  If  the 
provision  be  not  exorbitant,  the  heirs  of  the  first  mar- 
riage are  liable,  as  heirs,  to  fulfil  the  settlement  made 
by  the  father  upon  the  wife  and  issue  of  the  second 
marriage.  But  if  it  exceed  the  just  measure  of  his  cir- 
cumstances, they  are,  qua  creditors  to  their  father, 
entitled  to  challenge  it  as  a  fraudulent  or  gratuitous 
deed,  (d)  Not  only  the  heir  of  the  first  marriage  may 
reduce  a  settlement  in  favour  of  a  second  marriage, 
quoad  excessum^  but  the  heirs  of  the  wife  of  the  first 
marriage  may  reduce  it,  in  case  any  sum  or  subject 
should  be  left  to  them  by  a  substitution  in  the  first 

(fl)  Ersk.  b.  3,  tit.  8,  §  49-  (*)  Ersk.  ib.  §  41, 

(c)  Fac.  Coll.  V.  Kamca,  7th  Feb.  1761,  Bruce,  Diet.  p.  13,036, 

(d)  Fac.  Coll  Wood,  3rd  Dec  1823,  (S,  &  D.) 
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marriage  contract,  (a)  Where  onerous  or  rational  deeds 
are  thus  granted  by  a  father,  diminishing  the  provisions 
to  the  heir  of  a  marriage,  he  has  an  action  of  recourse 
against  the  father,  in  case  he  shall  afterwards  acquire 
a  separate  fund  which  may  enable  him  to  fulfil  both 
obligations.  (6) 
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over  her  real  estate. — Liability  of  husband  for  wife's  debts.~»  Construction 
peculiar  to  gifts  and  devises  in  favour  of  the  husband  and  wife. — Wife's 
separate  property  and  her  power  over  it. — Pin-money. — ^Pan^hemalia.^ 
Jointure. — Testamentary  provisions  in  bar  of  dower. — ^Ante-nuptial  set- 
tlements.—Gifts  or  other  dispositions  of  the  one  to  the  other  after  the 
marriage. 

The  law  of  England  does  not  allow  as  the  conse- 
quence of  marriage  any  such  disposition  as  the  com- 
munis bonorumf  or  communio  qtuBstuum, 

In  order  to  give  a  summary  of  its  jurisprudence  on 
the  subjects  of  this  chapter,  it  is  necessary  to  advert  to 
some  distinctions  peculiar  to  it,  and  which  materially 
affect  the  interests  of  the  husband  and  wife  in  the  pro- 
perty of  each  other; 

(a)  Fount,  Jan.  19th,  1697,  Laws,  Diet.  p.  12,899. 

(6)  Ersk.  b.  3,  tit.  8,  §  42.     Jan.  27th,  1730,  Henderson,  Diet.  p.  12,928. 
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The  division  of  property  into  real  and  personal  is 
accompanied  by  other  divisions.  By  the  law  of  Eng*- 
land,  personal  property  comprises  something  more  than 
things  moveable.  It  adopts,  therefore,  the  term  chattels, 
to  include  every  thing  which  is  not  wholly  real  estate. 
Again,  chattels  are  distributed  into  two  kinds,  chattels 
personal  and  chattels  real.  In  the  former  are  included 
terms  for  years  of  land,  the  next  presentation  to  a  church, 
estate  by  a  statute  merchant,  statute-staple,  elegit,  or 
like,  and  these  are  called  real  chattels,  as  being  inte- 
rests issuing  out  of  or  annexed  to  real  estates,  of  which 
they  have  one  quality,  viz.,  immobility,  which  denomi- 
nates them  real,  but  want  the  other,  viz.,  a  sufficient 
legal  indeterminate  duration,  and  this  want  it  is,  that 
constitutes  them  chattels. 

Property  in  chattels  personal,  is  either  in  possession 
or  in  action.  Choses  in  action  are  debts,  arrears  of 
rents,  legacies,  residuary  personal  estate,  money  in  the 
funds,  trust  funds,  which  are  recoverable  by  action  at 
law,  or  by  suit  in  equity.  When  they  are  recoverable 
in  a  court  of  law,  they  are  called  legal,  and  when  they 
can  only  be  recovered  by  suit  in  a  court  of  equity,  they 
are  called  equitable  choses  in  action. 

Choses  in  action,  with  the  exception  of  negotiable 
securities,  are  not  assignable  at  law. 

Marriage  is  an  absolute  gift  to  the  husband  of  all  the 
goods,  personal  chattels,  and  estate,  of  which  the  wife 
was  actually  and  beneficially  possessed  at  the  time  of 
the  marriage,  in  her  own  right,  or  which  at  that  time 
were  in  the  possession  of  a  third  person ;  and  of  such 
other  goods  and  personal  chattels  as  come  to  her  during 
the  marriage,  (a)  He  may  dispose  of  them  without  her 
consent  in  his  lifetime,  or  by  his  will,  and  if  he  make  a 
disposition  of  them,  they  will  vest  in  his  personal  repre- 
sentatives. 

(a)  Co.  litt.  300,  a. 


464  CONFLICT  OF  LAWS. 

So  if  they  accrue  during  the  coverture,  the  interest 
vests  in  the  husband,  though  he  has  not  possession  of 
them  before  the  death  of  his  wife,  (a)  Thus,  where  a 
wife,  though  trading  separately,  lent  money  to  be  laid 
out  in  a  lottery  ticket,  in  the  property  of  which  she  was 
to  share,  and  the  ticket  proved  a  prize,  the  husband  was 
held  entitled  to  the  whole  produce.  (6) 

Marriage  is  only  a  qualified  gift  to  the  husband  of 
his  wife's  choses  in  action,  viz.,  upon  condition  that  he 
reduce  them  into  possession  during  its  continuance,  for 
if  he  die  before  his  wife,  without  having  reduced  such 
property  into  possession,  she,  and  not  his  personal  re- 
presentatives, will  be  entitled  to  it.  (c) 

But  if  the  husband  survive  the  wife,  and  exercise  his 
right  of  administering  to  her  estate,  he  will  be  entitled 
to  all  her  personal  estate,  which  continued  in  action,  or 
unrecovered,  at  her  death.  And  although  he  die  before 
all  such  property  be  recovered,  yet  his  next  of  kin 
will  be  entitled  to  it  in  equity,  {d) 

If  the  wife  be  a  mortgagee  in  fee,  the  husband  sur- 
viving her  will  be  entitled  to  the  mortgage  as  her 
administrator,  and  her  heir  will  be  a  trustee  for 
him,  (c) 

With  respect  to  the  husband's  title  to  arrears  of  rent, 
if  the  husband  die  before  his  wife,  and  rent  is  in  arrear, 
which  was  reserved  to  them  jointly  on  a  subdemise  of 
her  leasehold  estate,  she,  it  is  considered,  will  not  only 
be  entitled  to  the  accruing  rent,  but  also  to  that  in 
arrear  ;  but  that  if  she  were  not  a  party  to  the  derivative 
lease,  or  if  she  were  a  party,  and  the  rent  was  reserved 

(a)  Com.  Dig.  Bar.  and  Fern.  £.  3. 

{b)  Lamphir  v.  Creed,  8  Ves.  699.     1  Roper  on  Husband  and  Wife,  169. 

(c)  Co.  Litt.  351.      Scawen  v.  Blunt,  7  Ves  294.     Langham  y.  Nenney, 
3  Ves.  467. 

(d)  Squib  V.  Wyn,  1  P.  Wms.  378.       Humphrey  v.  BuUen,  1  Atk.  458. 
Elliott  V.  Collier,  3  Atk.  526. 

(f)  Turner  v.  Crane,  I  Vern.  170.      2  POwell  onllortgage,  751. 
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to  the  husband  alone,  then  that  the  arrears  and  future 
rent  would  belong  to  her  husband's  representatives,  (a)  • 

A  mere  intention  to  reduce  the  wife's  chases  in  action 
into  possession  will  be  insufficient  to  bar  her  right  to 
them  by  survivorship.  The  acts  by  which  this  can 
be  e£Pected  must  be  such  as  to  change  the  property  in 
them,  or  in  other  words,  to  divest  the  wife's  right,  and  to 
make  that  of  the  husband  absolute,  such  as  a  judgment 
recovered  by  him  and  his  wife,  or  his  receipt  of  the 
money,  or  a  decree  in  equity  for  payment  of  the  money 
to  him,  or  to  be  applied  for  his  use.  (&) 

A  mere  appropriation  of  the  fund,  is  insufficient,  (c) 

Kfeme  sole  being  entitled  to  a  sum  of  money  charged 
on  her  brother's  estate,  he  covenanted,  in  a  settlement 
made  on  the  occasion  of  her  marriage,  to  pay  it  to  her 
husband,  and  the  husband  received  the  interest,  but  he 
dying  without  having  got  in  the  principal,  it  was  held  to 
vest  in  the  wife  by  survivorship,  {d) 

The  transfer  of  stock  into  the  wife's  name,  to  which 
she  became  entitled  during  the  marriage,  will  not  be 
considered  as  a  payment  or  transfer  to  her  husband,  so 
as  to  defeat  her  right  by  survivorship,  {t) 

Proof  by  the  husband  alone  of  the  wife's  debt  under 
a  commission  of  bankrupt  against  the  debtor,  does  not, 
it  seems,  bar  her  right  by  survivorship.  (/) 

If  the  wife  be  named  a  party  to  the  action,  and  the 
husband  die  after  judgment,  and  before  execution  sued 
out,  the  judgment  will  survive  to  her ;  but  if  the  action 
be  brought  by  the  husband  alone,  and  he  die  after  judg- 
ment, his  representatives,  and  not  the  wife,  will  be  en- 
titled to  the  benefit  of  it.  (/) 

itO  Co.  litt.  46,  b.    2  Lev.  100.     3Keb.  300.     1  Roll.  Ab.  344,  345. 

(fi)  Pre.  Ch.  412,  418. 

(c)  Blount  V.  Bestland,  5  Vez.  515. 

{d)  Howman  v.  Corie,  2  Vern.  190.    Naah  v.  Nash,  2  Mad.  133. 

(«)  WUdman  v.  Wildman,  9  Vez.  174.  (/)  Anon.  2  Vern.  707. 

(/)  Oglander  v.  Buxton,  1  Venn.  396.    2  Ves.  sen.  %11.    12  Mod.  346. 

VOL.  I.  H  H 
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If  the  wife,  previously  to  the  marriage,  had  obtained 
a  judgment,  and  afterwards  she  and  her  husband  sued 
out  a  scire  facias  y  and  had  an  award  of  execution,  and 
the  wife  died  before  the  writ  was  executed,  the  property 
would  be  changed  by  the  award,  and  belong  to  the  hus- 
band as  the  survivor,  (a) 

It  may  be  stated  as  a  general  rule,  that  the  husband 
may  commence  proceedings  at  law  in  his  own  name 
only,  for  all  the  personal  estate  in  action  which  accrued 
to  his  wife,  or  to  her  and  him  jointly,  during  the  mar- 
riage, and  in  respect  of  all  personal  contracts  or  cove- 
nants made  or  entered  into  with  them  during  that 
period,  (b) 

In  actions  arising  from  contract  subsequent  to  the 
marriage,  where  the  promise  is  made  to  the  wife  alone, 
or  to  the  husband  and  wife,  and  where  the  consideration 
moves  wholly  or  in  part  from  the  wife,  or  where  she  is, 
as  it  has  been  expressed  ,N  the  meritorious  cause  of 
action,  (c)  the  husband  may  assent  to  give  her  an 
interest  in  the  contract,  and  join  her  with  him  in  the 
action.  They  may,  therefore,  join  in  actions  on  cove- 
nants concerning  her  lauds,  (d)  and  on  bonds  or  notes 
given  to  her  during  her  coverture  ;  for  such  instru- 
ments imply  a  consideration  moving  from  her.  (e)  So 
they  may  join  where  the  contract  is  in  consideration  of 
her  services,  (/)  but  not  unless  the  promise  is  made  to 
her.  (g)     But  they  cannot,  as  it  seems,  join,  where  the 


^a)  Woodyer  v.  GreBbam,  1  Salk.  116,  117. 

(Jb)  Hilliard  v.  Hambridge,  Aleyn,  36;  Owen,  82  ;  2  Mod.  217 ;  1  Stra. 
230 ;  Cro.  Jac.  399.  Ankerstein  v.  Clarke,  4  Term  Rep.  616.  PhiUiakirk 
V.  Pluckwell,  2  Maule  and  Selw.  393. 

(c)  Rose  V.  Bowler,  1  H.  B.  108  ;  2  Wile.  424. 

(rf)  Aleberry  v.  Walby,  1  Stra.  229.    Dunstan  v.  Burwell,  1  Wils.  224. 

(e)  Philliskirk  v.  Pluckwell,  2  Maule  and  Selw.  393, 396. 

(/)  Brasbford  v.  Buckingbam,  Cro.  Jac.  77,  205.  Fountain  v.  Smith, 
1  Sid.  128.    Holmes  v.  Wood,  1  Barnard.  75,  249,  cited  2  Wils.  424. 

(ff)  Buckley  v.  Collier,.  1  Salk,  114;  Cartb.  251.  King  v.  Baaingham, 
8  Mod.  199. 
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consideration  is  money  paid  by  her,  as  the  money  must 
belong  to  the  husband  alone,  (a)  and  the  husband  and 
wife  cannot  join  in  an  action  upon  a  promise  made  to 
them  jointly,  without  shewing  her  interest  in  the  con- 
sideration. (&) 

But  for  such  debts,  &c.  as  were  due  to  the  wife  before 
the  marriage,  and  continue  unaltered,  as  the  husband 
cannot  disagree  to  her  interest  in  them,  and  as  he  has  only 
aqualified  right  to  them,  viz.,  by  reducing  them  into  pos- 
session during  her  life,  he  is  unable  to  maintain  an  action 
for  such  property,  without  making  his  wife  a  party,  (c) 

But  the  case  of  a  bill  of  exchange  or  promissory  note, 
payable  to  the  wife  dum  sola,  is  an  exception  to  this 
rule,  (d  ) 

If,  however,  the  contract,  or  nature  of  the  demand, 
be  altered  after  the  marriage,  as  by  taking  a  new 
security,  the  husband  may  sue  alone,  (e) 

When  the  title  of  the  wife's  freehold  does  not  come 
in  question,  but  the  action  is  merely  personal,  and  seeks 
a  compensation  in  damages  for  an  injury  done  to  the 
husband's  interest  in  his  wife's  estate  during  the  mar- 
riage, he  may  elect  whether  he  will  join  his  wife  in  the 
action,  or  sue  alone.  {/) 

Until  the  money  be  ordered  to  be  paid  or  declared  to 
belong  to  the  husband,  the  wife's  rights  will  remain 
undisturbed,  and  as  a  joint  judgment  will  survive  to 

(a)  Abbott  Y.  Blofield,  Cro.  Jac.  644 ;  2  Roll.  Rep.  237,  250,  contra. 
Pratt  V.  Taylor,  Cro.  Eliz.  61. 

(6)  Bidgood  y.  Way,  2  Bl.  Rep.  1236 ;  3  East,  106. 

(c)  Hardy  v.  Robinson,  1  Keb.  440.  Tlrell  v.  Bennefit,  2  Kcb.  3|9 ;  Noy, 
70.  Milner  v.  Milnes,  3  Term  Rep.  627.  Rumsey  v.  George,  1  Maule  and 
Selw.  176. 

(d)  M'Neilage  v.  Holbway,  1  Bar.  and  Aid.  218.  Ex  parte  Barber,  1  Glyn 
and  Jameson,  1. 

(fi)  Yard  V.  Ellard,  1  Salk.  117. 

(/)  Bret  T.  Cumberland,  Cro.  Jac.  399 ;  1  Roll.  Rep.  359>  S.  C.  Coatrell 
V.  Moor,  Het.  143 ;  2  Bulst.  14.    Tregniel  r.  Reeve,  Cro.  Car.  437. 

hh2 
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the  wife,  if  her  husband  die  before  execution  is  awarded, 
so  will  a  joint  decree,  until  an  order  be  obtained  for 
payment,  or  which  declares  the  money  to  belong  to 
the  husband,  (a) 

An  order  for  payment  of  a  sum  of  money  to  the 
husband  in  right  of  his  wife,  changes  the  property,  and 
vests  it  in  him,  freed  from  the  wife's  right  by  survivor- 
ship, (b) 

But  when  the  husband  had  assigned  a  fund  in  court 
belonging  to  the  wife,  and  an  order  was  made  on  her 
examination  and  consent  that  part  of  it  should  be  paid 
to  the  assignee,  and  that  the  interest  of  the  remainder 
should  be  paid  to  her  for  her  life,  for  her  separate  use, 
with  liberty  for  any  persons  to  apply  at  her  death 
who  were  entitled,  it  was  held  her  right  by  survivor- 
ship was  not  affected  ;  and  on  her  death  a  transfer  to 
her  administrator  was  directed,  (c) 

A  court  of  equity  will  not  permit  agreements  entered 
into  between  her,  or  her  friends  acting  for  her,  and  her 
husband,  pendente  lite^  to  be  obligatory  upon  her,  and  an 
arrangement  which,  pending  a  suit,  may  be  so  made, 
by  which  it  is  agreed  that,  upon  certain  terms,  he  shall 
have  the  residue  of  her  property,  will  not,  without  the 
sanction  of  the  court,  bind  her.  Notwithstanding,  there- 
fore, such  an  agreement,  if  the  title  of  the  husband's 
representatives  rest  solely  upon  it,  the  wife's  right  by 
survivorship  will  take  place,  (d) 

If  the  husband  receive  the  money,  legacy,  or  duty, 
which  was  owing  to  his  wife,  or  if  he  alone,  or  he  and 

(a)  3  Atk.  726.  Nanny  v.  Martin,  199  Cas.  Ab.  68.  Murray  t.  Lord 
Elibank,  10  Ves.  91.  Packer  v.  Wyndham,  Free.  Ch.  412.  Fhipps  v.  Eaii 
of  Anglesea,  MSS.  22nd  Nov.  1738.  Bond  v.  Simmons*  3  Atk.  20.  Forbes 
V.  Phipps,  1  Ed.  502.  Hore  v.  Woulfe,  2  Ball  and  Be.  424.  Macauley  v. 
Phillips,  4  Vez.  15. 

(b)  Heygate  v.  Annesley,  3  Bro.  C.  C.  362. 

(c)  Johnson  v.  Johnson,  1  Jac.  and  Walk.  427. 
(i)  Macauley  v.  Phillips,  4  Ves.  15. 


CIVIL  STATUS MARRIAGE,  EFFECT  OF,  ON  PROPERTY.  469 

his  wife,  authorize  a  person  to  receive,  who  actually 
obtains  it,  either  of  those  receipts  will  change  the  wife's 
interest  in  the  property,  and  be  a  reduction  of  the  cAo^e 
in  action  into  the  possession  of  the  husband,  divested  of 
her  title  to  it  by  survivorship,  and  he  may  maintain 
an  action  for  the  money  so  received  by  the  person  so 
authorized,  (a) 

But  the  husband's  receipt  or  possession  of  his  wife's 
chases  in  action,  must  be  in  the  character  of  husband, 
and  not  of  trustee  or  executor  in  order  to  defeat  his . 
wife's  title  to  them  upon  surviving  him.  (a) 

With  respect  to  the  wife's  personal  property,-  over 
which  her  husband  has  the  sole  and  complete  legal 
power  of  disposition,  he  may,  as  it  seems,  assign  it  at 
his  pleasure. 

The  interests,  among  others,  which  are  assignable  at 
law  are,  the  personal  chattels  of  the  wife  in  possession, 
legal  terms  for  years,  elegits  upon  judgments  issued, 
before  the  marriage,  and  he  has,  in  equity,  the  same 
power  of  assigning  terms  held  in  trust  for  her,  and 
debts,  or  sums  of  money  secured  by  such  terms,  or 
decrees  made  in  favour  of  the  wife,  dum  sola^  for 
money.  (6) 

Money  due  to  the  wife,  and  secured  by  a  mortgage 
in  fee,  is  not  equally  in  the  husband's  power,  as  money 
secured  by  a  mortgage  for  a  term  of  years.  The  hus- 
band cannot  dispose  of  the  former.  The  estate,  con- 
tinuing in  the  wife,  carries,  to  her  surviving,  the  money 
along  with  it.  (c) 

The  husband  may  transfer  money  in  the  funds,  stand- 
ing in  the  name  of  his  wife,  (d)  and  may  indorse  bills 
of  exchange,  or  promissory  notes,  given  to  her  before  or 

(a)  Roll.  Abr.  342,  350.  Moor,  452.  Golds.  160.  Doswell.v.  Earle^ 
12  Vez.  473.    Baker  v.  Hall,  ib.     16  Ves.  419. 

(6)  Roper,  Husband  and  Wife,  c.  5,  §  2.  Pre.  Ch.  418.  .3  P.  Wms.  200. 
•  (e)  Prec.  Ch.  418. 

id)  3  Ves.  619.     9  Ves.  176. 
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after  marriage,  (a)  He  may  also  assign  a  mortgage  for 
a  term  of  years  vested  in  her.  (6)  With  respect,  there- 
fore, to  property  of  this  description,  he  has  an  absolute 
power  of  disposition. 

With  respect  to  her  equitable  choses  in  action,  i.  c. 
trust  fiinds,  legacies,  debts  due  to  trustees  for  her,  and 
other  property  which  must  be  sued  for  in  equity,  if 
they  be  immediately  recoverable  by  suit,  the  husband 
may  assign  them  for  valuable  consideration,  and  such 
assignment  will  be  binding,  if  she  survives.  But  if 
he  assigns  them  without  valuable  consideration,  her 
right  by  survivorship  will  continue,  (c) 

With  respec*t  to  the  legal  choses  in  action  of  the  wife, 
i.  e.  those  of  her  choses  ia  action  which  are  recoverable  at 
law,  the  husband  has  not  the  power  of  assigning  them  at 
law,  with  the  exception  of  mortgages  for  terms  of  years, 
and  negotiable  securities.  If  the  husband  assign  them, 
the  assignee  standing  in  his  place  may,  during  his  life, 
sue  for  them,  in  the  name  of  the  husband  and  wife. 
But  if  the  husband  die  without  having  released  them, 
and  before  the  assignee  has  reduced  them  into  posses- 
sion, the  legal  right  of  action  will  survive  to  the  wife.frf) 

Of  such  parts,  therefore,  of  the  wife*s  personal  estate, 
whether  in  possession  or  remainder,  to  which  her  hus- 
band's assignment  passes  a  complete  legal  title,  the  con- 
veyance will  bind  his  wife,  although  she  survive  him ; 
and  it  will  make  no  difference,  whether  the  assignees 
claim  under  acts  of  parliament,  or  under  assignments 
made  by  himself,  for  or  without  value  ;  because,  by  such 
dispositions,  the  contingent  interest  of  the  wife  is  de- 
stroyed, and  there  is  no  equity  for  her  against  the  legal 

(a)  1  Roper,  214.  (b)  lb.  177. 

(c)  Bates  v.  Dandy,  2  Atk.  207.  Earl  of  Salisbury  v.  Newton,  1  Eden,  370. 
Wright  T.  Rutter,  2  Yes.  jun.  673.  Becket  v.  Becket,  I  Dick.  340.  Johnson 
V.  Johnson,  1  Jac.  and  Walk.  472.    Stamper  v.  Barker,  5  Mad.  157. 

(d)  Burnett  v.  Kinaston,  Prec.  Ch.  118.  2  Vem.  401.  2  Freem.  239. 
Packer  v.  Wyndham,  Free.  Ch.  412.  Gilb.  Eq.  Rep.  98-  Schoolc  v. 
Sail,  1  Sch.  and  Lef.  Rep.  176. 
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consequences  of  these  transactions^  for  tegnitas  sequitur 
legem,  and  in  those  instances,  although  the  husband  die 
before  his  assignees  recover  the  property  assigned  to 
them,  they  will,  nevertheless,  for  the  reason  last  men- 
tioned, have  a  right  to  recover  and  enjoy  it  against  any 
claim  of  the  widow  in  respect  of  her  general  title  by 
survivorship,  (a) 

But  when  the  property  of  the  wife  assigned  by  her 
husband  is  not  of  legal  cognizance,  but  merely  equitable, 
so  that  the  assignment  of  it  can  only  be  enforced  in  a 
court  of  equity,  in  such  and  the  like  cases,  assignees  of 
the  husband,  if  he  be  bankrupt,  or  his  assignees  claim- 
ing under  the  insolvent  debtors'  acts,  or  his  assignees 
under  a  deed  of  trust  to  pay  his  debts,  (6)  take  the 
property,  subject  to  all  the  wife's  equities  upon  it 
against  her  husband,  (c) 

The  reversionary  interests  of  the  wife  in  chases  in  ac- 
tion cannot  be  assigned  by  her  husband,  even  for  value, 
so  as  to  bar  her  title  by  survivorship,  unless  the  pro- 
perty fall  into  her  possession  during  the  husband's 
life,  (rf) 

The  husband  cannot,  at  law,  either  dispose  of  or  re- 
lease such  part  of  her  personal  property  as  cannot  possibly 
accrue  during  the  coverture;  therefore,  where  a  woman 
stipulates,  in  the  event  of  surviving  her  husband,  that 
her  property  shall  become  her  own,  reserving  no  power 
of  disposition  over  it  during  the  marriage,  neither  her 
husband  can  dispose  of  it  by  sale,  or  otherwise,  nor  can 
she  do  so  during  his  life,  either  by  deed,  will,  consent, 
or  charge.  And  the  principle  is  the  same,  when  personal 
property  is  so  given  or  left  to  her.  (e) 

(a)  2  Ves.  jun.  608,  682.      1  Roper,  227. 

{b)  Pryor  v.  Hill,  4  Bro.  C.  C.  139.    2  Atk.  422. 

(c)  2  Dick,  491.     2  Mad.  16.    Mitford  v.  Mitford,  9  Ves.  87. 

{d)  Homsby  v.  Lee,  2  Mad.  16.  Purdew  v.  Jackson,  1  Russell^s  Rep.  I. 
Honner  v.  Morton,  3  Russ.  65. 

(tf)  Richards  v.  Chambers,  10  Ves.  580.  Lee  v.  Muggridge,  1  Ves.  and 
Beam.  118.  O'Keate  v.  Calthorp,  8  Ves.  177.  1  Roper,  Husband  and 
Wife,  250. 
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It  has  been  observed,  that  the  husband  may  assign,  at 
his  pleasure,  such  choses  in  action  of  the  wife  as  are  as- 
signable at  law ;  and  that  persons  claiming  such  species 
of  his  wife's  personal  property,  by  conveyance  from  him, 
cither  as  volunteers,  or  for  valuable  consideration,  will 
be  entitled  to  hold  it  exempt  from  any  right  of  his 
wife  to  a  settlement,  since  a  court  of  equity  will  not 
interfere  at  her  instance,  in  order  to  procure  a  provision 
for  her  out  of  such  assigned  property,  (a) 

But  if  the  husband,  or  his  assignee,  have  no  title  at  law 
to  recover  the  wife's  property,  as  where  it  is  an  equitable 
interest,  and  consequently  recoverable  only  in  a  court 
of  equity,  that  court  will  (except  in  the  instance  of  a  trust- 
term,)  (b)  impose  terms  upon  them.  It  will  stipulate,  as 
the  consideration  for  lending  its  assistance,  that  a  pro- 
vision shall  be  made  for  the  wife  and  children  out  of  the 
fund,  or  out  of  the  husband's  other  property,  (c) 

So,  where  the  property,  though  in  its  nature  legal, 
becomes,  from  collateral  circumstances,  the  subject  of  a 
suit  in  equity,  it  appears  that  the  wife's  right  to  a  pro- 
vision out  of  it  will  attach.  Thus,  in  a  case  where  a  legal 
debt  was  due  to  the  wife.  Lord  Eldon  observed,  that  if 
the  husband  had  filed  a  bill  to  establish  a  right  of  set-off 
in  equity  in  respect  of  that  debt,  he  must  have  made  his 
wife  a  party,  thereby  letting  in  her  equitable  claim,  (rf) 

The  court  does  not  require  the  whole,  but  only  a 
reasonable  proportion  of  the  wife's  choses  in  action  to  be 
settled  upon  her  and  her  children,  (e) 

The  wife  may  file  a  bill  to  enforce  her  right,  at  her 
own  suit,  by  her  next  friend,  when  the  subject  is  of 
equitable,  not  of  legal  coguizance.  (/) 

But  this  is  an  equity  originating  in  and  personal  to 
the  wife ;   so  that,  if  she  be  entitled  to  an  equitable 

(a)  2  Ves.  jun.  608,  682.  {b)  1  Vern.  7,  18 ;  2  Vcrn.  270. 

(c)  2  P.  Will.  639.  (cO  Exparte  Blagden,  2  Rose,  251, 

(e)  Beresford  v.  Hobson,  1  Mad.  Rep.  363 

(/)  Elibank  v.  Montolieu,  5  Ves.  737.  Gardiner  v.  Walker,  1  Str.  503. 
Ellis  V.  EUifi,  1  Vin.  Ab.  Supp.  475.  Roberts  v.  Roberts,  2  Cox,  422. 
10  Ves.  574.     1  Atk.  192.  1  Dick.  373.  Pulvertoft  v.  Pulvertoft,  18  Ves.  84. 
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interest  and  dies,  leaving  a  husband  and  children,  the 
latter  being  unprovided  for  by  settlement,  and  he  files  a 
bill  to  recover  such  interest,  his  children  cannot  oblige 
him  to  make  a  provision  for  them  out  of  it.  (a) 

The  right  of  the  children,  however,  attaches  on  a  bill 
being  filed  during  the  wife's  life,  relative  to  the  trust- 
fund.  If  the  wife  dies  pending  the  suit  they  will  have 
the  benefit  of  it,  and  may  prosecute  against  the  husband 
an  order  for  laying  before  the  master,  proposals  for  a  set- 
tlement, which  had  been  obtained  in  the  wife's  life-time, 
and  which  she  had  not  waived  before  her  death,  (b) 

The  children's  right,  however,  under  such  order,  con- 
tinues, according  to  Lord  Eldon's  opinion,  to  be  at  the 
disposal  of  the  wife,  until  the  business  be  completed,  so 
that,  if  between  those  periods  she  appear  in  court,  and 
consent  that  her  husband  shall  have  the  fund  wholly 
and  absolutely,  it  will  be  so  ordered,  and  the  children 
deprived  of  any  provision  out  of  it.  (c) 

The  separate  examination  of  the  wife  is  necessary  to 
give  effect  to  this  arrangement,  (rf) 

The  court,  when  its  ward  is  married  without  its  leave, 
requires  from  the  husband  a  settlement  more  strict  in 
its  terms  than  would  be  imposed  in  any  other  case,  (e) 
It  is  governed  by  the  circumstances  attending  each  case, 
in  the  proportion  of  the  interest  or  capital  of  the  wife's 
fortune  which  it  allows  to  the  husband,  (f) 


(a)  Scriven  v.  Tapley,  Amb.  509.  Lloyd  v.  Williams,  1  Mad.  462. 
Stienmetz  v.  Halthin,  1  Glyn  and  Jameson,  67. 

(b)  lb.  and  2  Dick.  604. 

(c)  10  Ves.  88,  90.  1  Mad.  450.  See  also,  in  relation  to  the  wife's  con- 
sent, 3  Atk.  71.  2  P.  WiU.  642.  2  Ves.  sen.  60.  2  Bro.  C.  C.  663.  3  Bro. 
C.  C.  565.  Sawer  v.  Shute,  1  Anst.  63.  Campbell  v.  French,  3  Ves.  321. 
Dues  T.  Smith,  1  Jac.  544. 

(d)  Tasburgh's  case,  1  Ves.  and  Beames,  507.    2  Ves.  sen.  60. 
(tf)  like  v.  Beresford,  3  Ves.  506. 

(/)  3  Ves.  506.  Stevens  v.  Savage,  1  Ves.  jun.  154.  Chassaing  v.  Par- 
sonage, 5  Ves.  15.  Millet  v.  Rowse,  7  Ves.  419-  Bathurst  v.  Murray, 
8  Ves.  74.  Wells  v.  Price,  5  Ves.  398.  Winch  v.  James,  4  Ves.  386. 
Priestley  v.  Lamb,  6  Ves.  421.  Halsey  v.  Halsey,  9  Ves.  471.  Pearce  v. 
Cnitchfield,  16  Ves.  48. 
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If,  however,  a  man  of  no  property  marry  a  ward 
without  the  leave  of  the  court,  and  fortune  is  his  only 
object,  in  such  a  case,  the  court  will  visit  his  offence  by 
not  permitting  him  to  have  any  part  of  it.  (a) 

The  wife  and  children's  equities  for  a  settlement,  in 
respect  of  her  chases  in  action,  against  the  assignees  in 
bankruptcy  of  her  husband,  or  his  assignees  under  the 
insolvent  debtors  acts,  or  under  an  assignment  by  him 
to  pay  his  debts,  are  the  same  as  against  himself,  (b) 

But,  on  the  other  hand,  if  the  wife's  interest  in  her 
property  be  equitable  only,  then  a  court  of  equity  will 
impose  the  same  terms  upon  the  assignees,  in  regard  to 
a  settlement  on  the  wife[and  her  children,  as  it  imposes 
upon  the  husband,  (c) 

It  was  long  disputed  whether  the  court  would  im- 
pose upon  an  assignee,  claiming  by  purchase,  any  such 
condition  as  that  of  making  a  settlement.  But  it  has 
been  considered  that  the  wife  is  entitled  to  a  provision 
out  of  a  principal  fund  belonging  to  her,  and  assigned 
by  her  husband  for  a  valuable  consideration.  ((/) 

The  wife's  right  to  a  settlement  out  of  her  chases  in 
action,  will,  like  her  title  by  survivorship,  be  defeated 
by  the  husband's  receipt  of  the  money,  or  the  transfer 
to  him  of  the  funds,  (e) 

A  trustee  of  real  or  personal  property,  might  pay 
the  rents  and  profits,  and  hand  over  the  personal  estate 
to  the  husband ;  but  he  would  not  be  justified  in  doing 
so  after  a  suit  is  instituted.  (J') 

A  court  of  equity  refuses  its  interference  to  a  wife,  an 
adulteress,  living  apart  from  her  husband,  and  making 
an  application  for  a  settlement  out  of  her  own  chases  in 
action ;  (g)  but  it  seems  the  court  will  secure  her  trust 

(a)  Ball  V.  Coutts,  1  Yes.  and  Beames,  303. 

(b)  2  Atk.  420.    2  Yes.  jun.  608,  682.     I  Roper,  Husband  and  Wife,  268. 
ic)  9  Yc8.  87.     2  Mad.  16.     1  Roper,  ib. 

(d)  Elliott  V.  Cordell,  5  Mad.  149,  and  the  cases  there  cited.     I  Roper,  271  • 

(e)  3  P.  Will.  11.     8Yez.206. 

(/)  Murray  v.  Elibank,  10  Yes.  90.     M'Cauley  v.  Phillips,  4  Yez.  18. 
(g)  Carr  v.  Eastabrooke,  4  Yes.  146. 
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property  for  the  benefit  of  the  suvivor,  or  of  the  chil- 
dren, (a) 

But  notwithstanding  a  female  ward  of  the  court, 
who  had  married  without  its  consent,  should  live  in 
adultery,  the  court  will  enforce  a  settlement,  (b) 

The  husband  who  is  obliged  to  maintain  his  wife,  will 
be  entitled  to  receive  the  annual  produce  of  her  property, 
although  he  decline  to  make  a  settlement  upon  her.  (c) 

The  court,  however,  will  preserve  the  capital  for  the 
wife,  until  a  proper  settlement  be  made  upon  her,  and 
her  children.  And  if  the  husband  misconduct  himself, 
as  in  the  instance  of  receiving  a  considerable  part  of 
his  wife  s  portion,  so  as  to  leave  but  a  small  part  re- 
maining, and  then  refuse  to  make  an  adequate  settle- 
ment upon  her,  the  court  would  not  merely  stop  the 
payment  of  the  residue  of  her  fortune,  but  prevent 
the  husband  from  receiving  the  interest  of  that  residue, 
in  order  that  it  might  accumulate  for  his  wife's  benefit,  {d) 

The  husband's  assignees  in  bankruptcy,  or  under  the 
insolvent  debtors  acts,  or  trustees  under  his  own  assign- 
ment to  pay  his  debts,  will,  as  representing  him,  be 
entitled  to  receive  the  income  of  the  wife's  estate,  out  of 
which  they  will  be  obliged  to  make  a  settlement  or 
allowance  to  the  wife  for  her  support,  (e) 

The  principle  upon  which  the  law  gives  to  the  hus- 
band the  personal  estate  of  his  wife,  being,  as  it  has  been 
observed,  to  enable  him  to  maintain  her  and  the  chil- 
dren of  the  marriage,  it  follows,  that,  if  he  desert  and 
leave  her  destitute,  or  compel  her  to  leave  him  from 
cruel  treatment,  or  gross  misbehaviour,  his  interest  in 
her  personal  property  will  be  suspended.    In  such  cases 

(a)  Ball  V.  Montgomery,  2  Ves.  jun.  191. 
(6)  Ball  V.  Coutts,  1  Ves.  and  Beames^  302,  304. 
(c)  Sleech  v.  Thorrington,  2  Ves.  sen.  561.  id)  3  Atk.  21. 

(e)  2  Ves.  jun.  607,  680.      4  Bro.  C.  C.  139.      3  Ves.  166.      5  Ves.  517. 
11  Ves.  20,  21. 
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the  coui*t  will  prevent  him  from  receiving  any  part  of 
the  capital  of  her  equitable  property,  and  even  the  in- 
terest  of  it.  (a) 

But  her  improper  refusal  to  live  with  her  husband 
will  bar  her  right  to  a  maintenance  out  of  her  own  pro- 
perty, and  he  will  be  entitled  to  receive  the  interest.  (6) 


Although  marriage  is  not  an  absolute  gift  to  the 
husband  of  his  wife's  choses  in  action,  but  the  law 
gives  him  the  power  of  making  them  his  own,  either  by 
receipt,  or  by  assignment  of  them  for  value,  or  by  a  re- 
lease of  them,  yet,  by  making  a  valid  settlement  on  her, 
he  may  acquire  the  sole  and  absolute  interest  in  them. 
But  to  entitle  him  to  the  whole  of  her  fortune,  there 
must  be  an  agreement  for  that  purpose,  either  expressed 
or  implied.  If  the  stipulation  embrace  a  part  only  of 
her  property,  or  although  it  extend  to  the  whole  of  the 
fortune  to  which  she  was  then  entitled,  the  husband  will 
be  excluded  in  the  one  case  from  the  residue,  and  in 
the  other  from  any  personal  estate  which  may  accrue  to 
her  during  the  marriage,  (c) 

Where  the  husband  is  not  by  contract  entitled  to  his 
wife's  fortune,  the  court,  upon  an  accession  of  fortune 
to  her,  will  order  an  additional  settlement,  (d) 

A  settlement,  made  before  marriage,  expressed  to  be 
in  consideration  of  the  wife's  fortune,  entitles  the  hus- 


(a)  Oxenden  v.  Oxenden,  2,Vern.  493.    PrecCh.  239-    Gilb.  Eq.  Rep.  1. 
S.  C.  2  Yes.  Jan.  198.     2  Atk.  96.     NicholLs  v.  Danvers,  2  Vera.  671. 
Williams  v.  Callow,  2  Vera.  752.    Sleech  v.  Thorington,  2  VeB.  sen.  562. 
Altherton  v.  Nowell,  1  Cox  Rep.  229- 

(b)  Bullock  V.  Menzies,  4  Ves.  798. 

(c)  Blois  V.  Hereford,  2  Vera.  501.     Drace  v.  Dennison,  6  Vea.  395. 
Heaton  v.  Haasell,  4  Vin.  Abr.  p.  40,  pi.  11. 

(d)  Lady  Elibank  v.  Montolieu,  '5  Ves.  737.    jDnice  v.  Denison,  6  Ves. 
385.     Mitford  v.  Mitford,  9  Ves.  87.    Carr  v.  Taylor,  10  Ves.  574. 
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band  to  all  her  then  personal  property,  but  not  to  such 
as  afterwards  accrues  to  her. 

When,  however,  it  appears  from  the  settlement,  that 
it  was  the  object  of  the  agreement,  that  he  should  not 
only  have  his  wife's  then  present,  but  all  her  subse- 
quently acquired  personal  estate,  he  will  in  such  cases  be 
entitled  to  the  whole,  under  the  marriage  contract. 

The  wife's  choses  in  action  which  the  husband  does 
not  purchase  by  settlement,  will  be  subject  to  her  rights 
of  survivorship,  and  of  provision  by  settlement,  which 
have  been  before  considered. 

It  must,  however,  be  noticed,  that  when  the  husband 
is  a  purchaser  by  settlement  of  his  wife's  choses  in  action, 
if  the  provision  for  his  wife  and  children  be  executory, 
t.  e.  resting  upon  his  covenant,  then  neither  he  nor  his 
assignees  will  be  entitled  to  recover  them  in  equity, 
until  they  have  specifically  performed  the  stipulations 
in  the  settlement,  (a) 

The  law  confers  on  the  husband  only  a  qualified  title 
to  the  chattels  real,  of  which;  the  wife,  at  the  time  of, 
or  during  the  marriage,  may  be  possessed.  He  has,  in 
right  of  his  wife,  an  interest  in  them,  with  a  power  of 
alienation  during  the  coverture.  He  may  defeat  her 
right  of  survivorehip  by  disposing  of  her  terms  for  years 
by  a  complete  act  in  his  life-time,  but  if  he  has  not  made 
any  disposition  of  them,  and  survive  her,  the  law  confers 
them  on  him,  not  as  representing  his  wife,  but  jure 
maritiy  and  it  is  not  necessary  for  him  to  take  out 
administration  to  her.  (6)  If,  however,  the  wife  survive 
him,  and  the  terms  remain  in  statu  quo,  she,  and 
not  her  husband's  representatives,  will  be  entitled  to 
them.     He  cannot,  therefore,  dispose  of  them  by  his 

(a)  Pyke  v.  Pyke,  1  Ves.  8en.  376.  Lister  v.  Lister,  2Vem.  68 ;  2  Freem. 
102.    Howman  v.  Corrie,  2  Vem.  190.    Holt  v.  Holt,  2  P.  Wms.  648. 

(b)  1  Roll.  Abr.  345,  pi.  40.  Dyer,  251.  Co.  Litt.  46,  b.  351.  2  Eq. 
Cas.  Abr.  138.  pi.  4.  Doe  dem.  Roberts  v.  Polgrean,  1  H.  Bl.  535.  Grote 
V.  Locroft,  Cro.  Eliz.  287. 
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will  against  her  surviving  him,  because  as  his  will  does 
not  take  effect  until  after  his  death,  the  law  takes  pre- 
cedence, and  vests  the  terms  in  the  wife  immediately 
upon  his  decease  ;  but  if  he  be  the  survivor,  then  his 
testamentary  disposition  of  them  will  be  good,  (a) 

Upon  the  same  principle,  when  a  lease  for  years  is 
made  by  two  single  women  as  joint  tenants,  and  one  of 
them  marries  and  dies,  the  term  will  survive  to  the  other 
joint  tenant ;  for  although  chattels  real  are  given  to  the 
husband,  if  he  survive  his  wife,  yet  the  survivorship 
between  the  joint  tenants  was  the  elder  title,  which  was 
not  severed  by  the  husband  during  the  coverture,  mar- 
riage itself  not  having  that  effect,  (b) 

The  right  of  the  husband's  representatives,  or  of  his 
surviving  wife,  to  rents  reserved  upon  under-leases  of 
her  chattels  real,  and  to  the  arrears  of  rents  due  at  the 
husband's  death,  will  depend  on  the  manner  in  which 
the  rents  were  reserved.  If  the  husband  alone  grant 
an  under-lease  of  his  wife's  term  of  years,  reserving  a 
rent,  it  would  be  a  good  demise,  and  bind  the  wife, 
so  long  as  the  sub-demise  continued ;  the  husband's 
executors,  therefore,  would,  it  is  presumed,  be  entitled, 
not  only  to  the  subsequently  accruing  rents,  but  to  the 
arrears  due  at  his  death,  (c) 

And  it  would  seem  that  his  executors  would,  in  such 
case,  be  entitled,  in  exclusion  of  the  surviving  wife,  to 
subsequent  rents,  and  all  arrears  at  the  husband's  death, 
although  the  wife  was  a  party  to  the  under-lease,  if  the 
rent  were  reserved  to  the  husband  only,  because  the 
effect  of  the  sub-demise  and  reservation  was  an  absolute 
disposition,  pro  tantOy  of  the  wife's  original  term,  which 
she  could  not  avoid,  and  the  rent  was  the  sole  and  ab- 
solute property  of  the  husband,  (c) 

But  if,  in  the  last  case,  the  rent  had  been  reserved 

(a)  Co.  Litt.  351.  (b)  Co.  Utt  185,  186. 

(c)  1  Roll.  Abr.  344,  345.      Co.  Litt.  46,  b.      2  Lev.  100.      3  Keb.  300. 
1  Roper,  Husband  and  Wife,  174. 
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by  the  husband  to  himself  and  wife,  then,  as  their  in- 
terests in  the  term  granted  and  the  rent  reserved  were 
joint  and  entire,  it  is  conceived  that  the  wife  surviving 
her  husband  would  be  entitled  to  the  future  rents,  and 
that  she  would  be  equally  entitled  to  the  arrears  of  rent 
at  her  husband's  death,  because  they  remain  in  action, 
and  being  due  in  respect  of  the  joint  interest  of  the 
husband  and  wife  in  the  term,  would,  with  their  prin- 
cipal (the  term)  survive  to  the  wife,  (a) 

When  the  husband,  by  surviving  his  wife,  becomes 
entitled  to  her  terms  for  years,  he  succeeds  to  them, 
subject  to  all  the  charges  and  equities  with  which  they 
were  affected  in  her  possession.  If,  before  marriage, 
she  had  subjected  them  to  any  incumbrance,  and  her 
husband,  either  after  her  marriage,  or  after  her  death, 
renewed  the  leases,  or  surrendered  the  old  and  took 
new  leases,  the  incumbrances  in  equity  will  attach  upon 
such  new  leases,  and  the  creditors  will  not  be  bound  to 
contribute  towards  fines  and  expenses  incurred  in  con- 
sequence of  these  transactions.  (J) 

If  the  wife,  before  her  marriage,  recover  a  judgment 
at  law  and  sue  out  an  elegit,  her  husband  will  be  at 
liberty  to  assign  her  interest  for  or  without  a  consider- 
ation ;  and  in  a  court  of  equity,  in  conformity  with  the 
rule  at  law,  the  husband  will  be  allowed  the  same  un- 
qualified power  of  assignment,  when  the  wife,  before 
marriage,  has  obtained  a  decree  in  her  favour  to  hold 
and  enjoy  lands  until  satisfaction,  &c.  (c) 

It  seems  that  the  husband's  assignment  of  the  wife's 
equitable  chattels  real,  defeats  her  right  by  survivor- 
ship, although  made  without  consideration,  (d) 

As  an  agreement  to  do  an  act  is  considered  in  equity 
the  same  as  if  the  act  were  done,  if  the  husband  agree 
or  covenant  to  dispose  of  his  wife's  term  for  years,  or 

(a)  4  Vin.  Ab.  (D.  a.)  117.     1  Roper,  Husband  and  Wife,  p.  175. 
(6)  Moody  V.  Mathews,  7  Vez.  174. 

(c)  Carteret  v.  Paschal,  4  Vin.  Abr.  57,  pi  20.    3  P.  Wms.  300. 

(d)  Ibid,  and  9  Ves.  99.     See  4  Ves.  19,  528.     1  Roper,  178. 
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any  part  of  it,  such  agreement  or  covenant  will,  it  seems, 
be  enforced  against  her  surviving  him.  (a) 

An  alienation  by  the  husband  of  a  part  of  his  wife's 
interest  is  valid.  If  she  had  a  lease  for  forty  years, 
a  sub-demise  by  him  for  twenty  years  would  be  good 
against  her,  although  she  survive  him,  and  the  residue 
of  the  term  will  belong  to  her,  as  undisposed  of  by  the 
husband.  If  he  alienate  the  whole  of  the  term  possessed 
by  him  in  right  of  his  wife,  upon  condition  that  the 
grantee  pay  a  sum  of  money  to  his  executors,  and  he 
then  dies,  and  the  condition  is  broken,  upon  which  his 
executors  enter  on  the  lands,  this  alienation  by  the  hus- 
band will  be  a  sufficient  disposition  to  bar  the  wife  of 
her  interest  in  the  term,  it  having  been  wholly  disposed 
of  by  him  during  his  life,  and  vested  in  the  grantee.  (6) 

It  seems,  however,  that  if  the  condition  had  been  so 
framed,  that  it  might  have  been  broken  in  the  husband's 
life-time,  and  he  had  entered  for  a  breach,  and  then 
died  before  his  wife,  and  without  making  any  other  dis- 
position of  the  term,  she  would  be  entitled  to  it  by 
survivorship ;  because  the  husband,  by  re-entry  for  a 
breach  of  the  condition,  was  restored  to  the  same  right 
and  interest  in  the  term,  as  he  was  possessed  of  at  the 
time  of  the  grant  upon  condition,  viz.  in  right  of  his 
wife,  so  that  as  he  took  no  other  step  to  alter  his  interest 
in  the  term,  it  appears  but  reasonable  that  his  wife's 
title  by  survivorship  should  be  allowed  in  this  instance, 
as  in  general  cases,  (c) 

If  the  husband  pledge  a  term  of  years  of  his  wife 
for  a  debt,  and  he  either  assigns,  or  screes  to  assign, 
all  or  part  of  such  term  to  the  creditor,  it  has  been 
seen,  that  the  transaction  will  bind  the  wife,  (rf) 


(a)  Bates  v.  Dandy,  2  Atk.  207.  Steed  v.  Cragh,  9  Mod.  43.  Druce  r. 
Denison,  6  Vez.  385.  Shannon  v.  Bradstreet,  1  Sch.  and  Lef.  52.  1  Roper, 
Husband  and  Wife,  178. 

(6)  Syms  Case,  Gro.  Eliz.  33.     1  Roll.  Ab.  344,  p.  10.     1  Roper,  ib.  181. 

(c)  2  P.  Wms.  366.     Radford  v.  Young,  4  Vin.  Abr.  60,  pi.  15. 

id)  2  Atk.  207.     1  Roper,  ib.  181,  182. 
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But  if  the  transaction  be  collateral  to,  and  do  not 
change  the  property  in  the  term,  as  in  the  grant  of  a 
rent  out  of  it,  then,  if  the  wife  survive  her  husband, 
her  right  being  paramount,  and  her  interest  in  the 
chattel  not  having  been  displaced,  she  will  be  entitled 
to  the  term,  discharged  from  the  rent,  (a) 

If  the  husband  and  wife  be  evicted  of  a  term,  which 
he  enjoyed  in  her  right,  and  he  commence  an  action  of 
ejectment  in  his  own  name^  and  obtain  judgment,  the 
recovery  will  change  the  wife's  property  in  the  term, 
and  vest  it  in  the  husband;  because  it  is  a  reduction 
of  the  term  into  his  own  possession  ;  but  if  he  had  joined 
his  wife  in  the  action,  then,  the  judgment  being^'oin^, 
their  interests  would  have  been  the  same  as  before  the 
eviction  ;  so  that,  if  the  wife  survived,  she  would  be 
entitled  to  the  residue  of  the  term  by  survivorship,  {h) 

The  power  of  the  husband  over  his  wife's  term  for 
years,  may  be  taken  advantage  of  by  his  creditors,  during 
the  marriage.  If  then  he  be  possessed  of  such  a  term  in 
right  of  his  wife,  it  may  be  sold  under  9l  fieri  faxAas.  (c) 

But  although  it  may  be  extended  or  sold,  for  the  satis- 
faction of  his  debts,  yet  if  that  be  not  done  during  his  life, 
and  his  wife  survive  him,  the  term  in  her  possession  will 
be  discharged  from  the  demands,  because  she  claims  it 
paramount  to  her  husband,  and,  therefore,  exempted 
from  the  claims  of  all  persons  deriving  title  under  him. 

As  the  husband  is  empowered,  by  express  alienation 
of  his  wife's  chattels  real  in  possession,  to  divest  her 
property,  and  defeat  her  right  by  survivorship,  so  he 
may,  by  other  acts,  produce  the  same  effect. 

Thus,  if  the  wife,  at  the  time  of  her  marriage,  were  a 
lessee  for  years,  and  her  husband  purchased  or  took  a 
lease  of  the  lands  for  both  their  lives,  that  apt  would 
amount  to  a  disposition  of  the  term,  because  by  the  ac- 

(a)  Co.  Litt.  184,  b. 

(6)  I  Roll.  Abr.  345,  pi.  10.    Co.  Litt.  46,  b.   But  see  4  Yin.  Abr.  50, 
pi.  18.  in  marg.  (c)  Co.  Litt.  351.    1  P.  Wmt.  258. 

VOL.  I.  II 
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ceptance  of  the  second  lease,  the  term  was  surrendered 
by  operation  of  law,  and  the  husband  was  enabled  to 
make  such  surrender,  under  his  general  authority  to 
dispose  of  his  wife's  chattels  real  in  possession,  (a) 

Where  the  wife  was  entitled  to  a  leasehold  estate,  sub- 
ject to  a  mortgage,  and  upon  a  transfer  of  the  mortgage, 
the  husband  covenanted  for  payment  of  the  money,  and 
the  equity  of  redemption  was  reserved  to  the  husband 
and  wife,  their  executors,  administrators,  and  assigns, 
it  was  held  that  the  wife's  right  by  survivorship  was 
not  affected,  (b) 

If  the  husband  mortgages  the  wife's  term,  and  by 
payment  of  the  money  at  the  day  the  estate  of  the 
mortgagee  ceases,  it  seems  that  the  interest  of  the  wife 
in  the  term  will  not  be  affected,  (c)  If  the  money  be 
not  paid  at  the  day,  the  estate  of  the  mortgagee  becomes 
absolute,  and  the  alienation  of  the  term  being  complete 
at  law,  the  wife's  legal  right  by  survivorship  is  defeated, 
and  if  the  equity  of  redemption  were  reserved  to  the 
husband  alone,  it  seems  that  her  right  will  also  be 
defeated  in  equity,  by  analogy  to  the  cases  in  which  it 
has  been  held  that  she  is  bound  by  the  husband's  vo* 
luntary  assignment  of  her  equitable  chattels  real.  But 
if  the  equity  of  redemption  were  reserved  to  the  husband 
and  wife,  she  would  be  entitled  to  it  by  survivorship,  (d) 
If,  in  either  case,  the  husband,  afiter  the  estate  of  the 
mortgagee  has  become  absolute,  pays  the  money,  and 
takes  an  assignment  to  himself,  the  property  will  be 
altered,  and,  it  seems,  that  the  wife's  right  will  be  ex- 
cluded, (c) 

The  husband's  agreement  to  mortgage  the  wife's  term 
will,  however,  only  be  enforced  against  her  to  the  extent 
of  the  money  due.  (f) 

(a)  1  Roper,  Husband  and  Wife,  p.  183. 

(6)  Pitt  V.  Pitt,  Turn,  and  Rubs.  Rep.  180. 

(e)  Radfordy.Young,4Vin.Ab.50,pl.l5.  (cOPittT.Pitt,Turn.&Ru88.180. 

(e)  Preston  on  Abstracts,  vol.  1 ,  p.  345 .       (/)  Bates  v.  Dandy,  2  Atk.  20^. 
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The  husband,  by  the  intermarriage,  acquires  a  free- 
hold interest,  during  the  joint  lives  of  himself  and  wife, 
in  all  freehold  property  of  inheritance  of  which  she  was 
at  that  time  seised,  or  of  which  she  might  become  seised 
during  the  coverture,  and  becomes  entitled  to  receive,  for 
his  own  use,  the  rents  and  profits  of  such  property,  (a) 

As  a  necessary  incident  to  this  seisin  of  the  husband, 
the  common  law  conferred  on  him  a  power  by  alien- 
ation of  converting  her  interest  into  a  mere  right.  His 
right  of  possession  enabled  him  by  his  alienation  of 
it  to  prejudice  her  right  of  property  defeasible  by  action 
only.     Such  an  alienation  is  termed  a  discontinuance. 

When  such  alienation  was  made  by  the  husband,  the 
law  provided  for  the  wife,  after  his  death,  and  for  her 
heirs  or  issue,  after  her  death,  certain  writs  which  have 
long  since  become  obsolete.  By  a  statute  made  in  the 
reign  of  King  Henry  the  Eighth,  (b)  entry  is  given 
^^  to  the  wife  or  heirs,  and  to  such  as  shall  have  a  right, 
title,  or  interest,  to  the  estate." 

It  is  not  within  the  plan  of  this  work  to  detail  the 
particular  remedies  which  it  is  competent  to  adopt  in 
order  to  defeat  the  effect  of  such  alienation,  and  the 
consideration  of  the  respective  periods  within  which  they 
must  be  prosecuted  belongs  to  another  part  of  this  work. 

The  wife's  copyhold  estate  may  be  forfeited  by  such 
acts  of  the  husband  as  are  ruinous  to  the  estate,  de- 
structive of  the  tenure,  or  tend  to  deprive  the  lord  of 
any  of  his  rights,  (c) 

As  the  conditions  annexed  to  the  copyholder's  estate 
are  equally  obligatory  upon  a  feme  copyholder,  if  her 
husband  wilfully  break  any  of  them,  a  forfeiture  of  her 
estate  may  be  the  consequence,  (d) 

(a)  Glib.  Ten.  108.      Co.  latt.  325,  b.  n.  2,  351,  a.      1  Saund.  253,  n. 
Polybank  ▼.  Hawkins,  1  Dougl.  329.  (b)  32  Henry  VUI.  c.  28, $4- 

(c)  Clifton  T.  Molyneuz,  4  Rep.  14.     1  Roll.  Ab.  509,  pi.  40. 

(d)  1  Roper,  Husband  and  Wife,  p.  81,  et  seq. 

1 1 2 
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.  His  refusal  to  perform  suit  and  service ;  (a)  his  dis- 
claimer of  the  tenure ;  (6)  or  refusal  to  attend  the  lord's 
court,  after  a  proper  personal  summons  ;  (c)  or  to  pay 
the  accustomed  reserved  rent,  &c.  would  be  a  forfeiture 
of  the  wife's  estate,  if  the  lord  avail  himself  of  it.  (d) 

By  the  common  law,  a  lease,  or  demise,  made  by 
the  husband  and  wife,  by  deed^  of  her  estate,  was  deter- 
minable by  her  after  her  husband's  death  ;  but  it  might 
be  confirmed  by  her  election,  if  she  survived  him.  This 
exception  to  the  general  disability  of  coverture  was  al- 
lowed only  for  the  advancement  of  agriculture,  and 
did  not  extend  to  a  joint  demise  for  a  long  term  of 
years  by  way  of  mortgage.  A  demise  of  this  description 
could  not,  therefore,  be  confirmed  by  the  wife  surviving, 
except  by  her  re-delivering  the  deed,  or  by  acts  amount- 
ing to  a  re-delivery,  (e) 

This  right  of  election  must  have  been  exercised  after 
the  husband's  death,  before  the  widow  herself  or  second 
husband  had  confirmed  the  lease  by  the  acceptance  of 
rent.  (/) 

It  could  not  be  delegated  or  transferred  except  by 
the  operation  of  law,  as  in  the  instance,  just  men- 
tioned, of  a  second  marriage,  (g) 

The  right  of  the  wife  to  disaffirm,  on  her  husband's 
death,  leases  made  by  them  both  was,  for  the  still  further 
encouragement  of  agriculture,  taken  away  by  the  statute 
of  Henry  VIH.  already  referred  to,  if  such  leases  are 
made  by  them  in  conformity  with  its  provisions. 

In  granting  leases  under  this  statute  the  following 
particulars  are  requisite  to  be  complied  with,  and  if  they 
are  not  complied  with,  the  leases  will  not  be  valid  under 

(a)  Dyer,  211,  b.     Belfield  v.  Adams,  3  Bulst.  80.      1  Roper,  Husband 
and  Wife,  p.  81,  et  seq.  (b)  3  Leon.  180. 

(c)  Sur  C.  Hatton's  case,  Cro.  Eliz.  505.  1  Roll.  Abr.  506,  pi.  50. 

(d)  Style,  146.     1  Roper,  ib. 

(^)  I  Roper,  ib.  91.    Goodrigbt  v.  Straphan,  1  Cowp.  201. 

(/)  1  Roper,  Husband  and  VTife,  91.    Doe  v.  Weller,  7T.  R.  478. 

ig)  1  Roper,  ib.  92. 
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the  statute,  and  a  court  of  equity  has  no  jurisdiction  to 
supply  the  omission,  (a) 

1st.  The  subject  demised  must  be  manors,  lands,  te- 
nements, or  hereditaments.  (6) 

2dly.  The  subject  demised  must  have  been  most  com- 
monly let  to  farm,  or  occupied  by  tenants  for  the  space 
of  twenty  years  next  before  the  lease  made,  (c) 

3rd.  The  property  demised  must  be  of  an  estate  of  in- 
heritance in  the  wife,  or  in  her  and  her  husband  jointly. 
If,  therefore,  the  inheritance  be  in  the  husband,  the  ¥nfe 
having  an  estate  for  life  only,  a  lease  under  the  statute 
will  not  bind  her.  (d) 

4th.  The  lease  must  be  made  by  deed  indented,  (e) 

5th.  The  lease  must  be  sealed  by  the  wife,  and  she 
and  her  husband  must  be  named  parties  to  it.  (/) 

6th.  The  lease  must  be  a  lease  in  possession,  and  not 
in  reversion,  or  according  to  the  statute,  to  commence 
from  the  making,  or  the  day  of  the  making  of  it.  (g) 

7th.  The  leases  must  not  be  made  without  impeach- 
ment of  waste.  (A) 

8th.  The  leases  must  not  exceed  twenty-one  years,  or 
three  lives,  (t) 

9th.  Old  leases  are  required  either  to  have  expired 
when  the  new  ones  are  granted,  or  to  be  surrendered 
within  one  year  afterwards.  (A) 

(a)  Cowp.  267.    Anon.  2  Freem.  224.     1  Scho.  and  Lef.  71. 

(b)  Co.  Liu.  44,  b.  and  47-  Shep.  Touchst.  278.  1  Roper,  Husband  and 
Wife,  97. 

(c)  1  Roper,  ib.  116.  Shep.  Touchst.  278.  Co.  Litt.  44,  b.  Dyer,  271,  b. 
Tustian  v.  Roper,  Jones  Rep.  29.  6  Rep.  37.  Moore's  Rep.  759-  Cro. 
Jac.  76.  {d)  Co.  Ldtt.  44,  note  2. 

(«)  Co.  litt.  143,  b.  229.  (/)  Cro.  Car.  22.     1  Roper,  ib.  99. 

(p)  Doe  dem.  Sutton  v.  Harvey,  1  Bar.  and  Cress.  426.  Sugden  on 
Powers,  595.  (A;  6  Rep.  37. 

(i)  Baugh  V.  Haynes,  Cro.  Jac.  76.  Wyndham  v.  Halcombe,  7  T.  R.  713. 

C*)  Wilson  V.  Carter,  2  Str.  1201.  Thomas  v.  Cook,  2  Bar.  and  Aid.  119. 
2  Stark.  408,  S.  C.  Stone  v.  Whiting,  2  Stark.  333.  Mollett  v.  Brayne, 
2  Camp.  103.  Whitehead  v.  Clifford,  5  Taunt.  518.  Matthews  v.  Sawell, 
8  Taunt.  270.  2  B.  Moore,  262.  S.  C.  Poph.  9.  Plowd.  106.  Roe  v. 
Archbishop  of  York,  6  East,  86. 
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10th.  The  statute  requires  a  rent  to  be  reserved 
yearly  to  the  husband,  and  to  the  wife,  and  to  the  heirs 
of  the  wife,  according  to  her  estate  of  inheritance  in  the 
premises,  (a) 

1  Itb.  The  rent  to  be  reserved  yearly  must  be  so  much 
as,  or  more  than  had  been  customarily  paid  or  yielded 
within  twenty  years  next  before  the  leases  were  made,  (b) 

With  respect  to  powers  of  leasing  the  wife's  estate 
reserved  to  the  husband  and  wife  in  private  convey- 
ances, it  is  decided  that  such  powers  ai*e  common  modi- 
fications of  property  in  land,  and  are  to  be  carried  into 
effect  according  to  the  intentions  of  the  persons  creating 
them. 

All  the  particulars  required  by  the  power  of  leasing 
in  regard  to  the  instrument  executing  it,  for  the  au- 
thenticating of  such  instrument,  or  as  a  guard  against 
imposition,  or  a  check  against  precipitancy,  ought  to  be 
strictly  observed,  (c) 

A  power  of  leasing  cannot  be  delegated  or  accelerated. 

Thus,  if  A.  and  B.  be  tenants  for  their  lives  in  suc- 
cession, and  a  power  of  leasing  be  given  to  A.  during 
his  life,  and  after  his  decease  a  like  power  to  B.«  al- 
though A.  convey  all  his  estate  to  B.,  yet  B.  cannot 
execute  his  power  of  leasing  during  A.'s  life,  nor  the 
power  for  the  like  purpose  which  was  given  to  A.  (d) 

If  the  power  require  particular  covenants  and  clauses 
to  be  inserted  in  the  leases,  the  directions  must  be  im- 
plicitly complied  with,  for  since  a  power  of  leasing  for 
a  long  term  is  a  privilege  to  the  tenant  for  life,  so  also 
the  qualifications  annexed  to  it  are  meant  as  guards 
and  checks  upon  such  power,  in  order  to  prevent  abuse, 
and  protect  the  remainder-man.  (e) 

(a)  Jackson  v.  Mordant,  Cro.  Eliz.  112;  Hutt.  102.      Sacheverd  t. 

FrogaU,    1  Vent.  162 ;    2  Saund.  36l»  S.  C.  19  Vin.  Ab.  139.    Colber  y. 

Morriab,  Hard.  89;  2  Brod.  and  Bing.  556.  2  Bing.  112. 

ib)  1  Roper,  ib.  108.  (c)  1  Roper,  ib.  116. 

(d)  Coxe  V.  Day,  13  East,  118.  (e)  1  Roper,  ib.  117. 
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The  strictness  which  was  formerly  required  has  been 
considerably  relaxed  by  the  decision  in  the  late  case  of 
Doe  dem.  Jersey  v.  Smith,  which  has  established  that  a 
reasonable  compliance  with  the  directions  of  the  power 
is  sufficient,  and  that  where  the  insertion  of  a  particular 
proviso  is  required,  it  will  not  invalidate  the  lease  to 
qualify  that  proviso  in  a  manner  which  is  usual,  and 
which  does  not  substantially  prejudice  the  remainder- 
man, (a) 

The  interest  acquired  by  the  husband  in  the  wife's 
real  estates,  enables  him  singly  to  charge  them  at  law 
with  his  debts  during  their  joint  lives,  but  if  he  survive 
her,  and  becomes  tenant  by  the  curtesy,  the  charges 
will  continue  during  his  life,  and  at  his  death  they  must 
necessarily  expire  with  his  interest  in  the  estates,  (b) 


It  has  been  seen  that  the  husband  on  his  marriage 
acquires  an  estate  in  his  wife's  real  property,  during 
the  joint  lives  of  himself  and  his  wife.  He  will,  how- 
ever, if  he  have  issue  by  her,  also  acquire  an  estate  for 
his  own  life.  The  latter  estate  which  he  thus  acquires 
is  called  an  estate  by  the  curtesy  of  England,  (c) 

This  title  of  the  husband  is  an  estate  for  life  in  such 
lands  and  tenements  of  his  wife,  as  she  was  seised  of  in 
fee  simple  or  fee  tail,  upon  having  issue  by  her  born 
alive,  that  may  by  possibility  inherit  the  estate  by 
descent  from  her.  (o) 

All  such  persons  may  be  tenants  by  the  curtesy  who 
are  legally  married,  and  are  permitted  by  the  laws  to 
hold  and  enjoy  real  estate. 

(a)  Doe  dem.  Jersey  v.  Smith,  5  M.  and  S.  467 ;  1  Brod.  and  Bing.  97. 
Ibid.  vol.  2,  p.  473 ;  7  Price,  281 ;  3  B.  Moore,  339;  Ibid.  vol.  5,  p.  332. 
Doe  and  Shrewsbury  v.  Wilson,  5  Bar.  and  Aid.  363. 

(b)  1  Roper,  Husband  and  Wife,  137.  (c)  Litt.  §  35—52. 
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The  species  of  property  subject  to  curtesy  are  manors, 
lands,  and  tenements,  of  which  actual  seisin  may  be 
obtained  by  the  wife  ;  and  of  various  hereditaments, 
such  as  rents,  tithes,  (a)  commons,  advowsons,  (4) 
offices  of  inheritance,  trusts,  equities  of  redemp- 
tion, &c.  (c) 

But  there  can  be  no  curtesy  of  a  mere  right,  title, 
condition,  personal  inheritance,  &c.  {d) 

In  all  cases  where  actual  seisin  by  the  wife  can  be 
acquired,  as  of  lands  and  tenements,  it  must  be  ob- 
tained in  order  to  found  the  husband's  claim  to 
curtesy,  (e) 

As  actual  seisin  of  the  inheritance  by  the  wife  of 
her  lands  and  tenements  is  required  to  entitle  her 
husband  after  her  death  to  curtesy;  that  estate  will  not 
arise,  unless  there  be  an  entry  in  her  life-time.  (/) 

If  his  wife  be  seised  of  a  less  estate  than  that  of  in- 
heritance, his  title  to  curtesy  will  not  arise.  When, 
therefore,  she  is  only  tenant  for  /i/e,  or  at  mlly  no 
curtesy  attaches. 

The  seisin  of  the  wife  must  be  of  the  entire  inheritance 
at  some  period  during  the  marriage. 

Her  seisin,  therefore,  of  a  revei'sion  in  fee  upon  an 
estate  for  life,  will  not  entitle  her  husband  to  curtesy, 
except  that  estate  determine  during  the  marriage,  (g) 

If  lands  be  given  to  two  sisters,  and  the  heirs  of  their 
two  bodies,  and  one  marries,  has  issue,  and  dies, 
leaving  the  other  sister,  the  husband  is  tenant  by  the 
curtesy,  upon  the  principle  that  the  sisters  were  tenants 
in  common  in  tail  in  possession.  (A)  But  this  con- 
struction seems  to  be  shaken  by  Littleton,  in  section  283, 

(d)  Co.  Litt.  29,  30.  {b)  lb. 

(e)  Litt.  i  35.    Perk,  i  457,  463.    Plowd.  379. 
id)  Co.  Litt.  29.     Perk.  $  457,  463. 

(e)  The  King  v.  Gt.  Farringdon,  6  Term  Rep.  679,  680.    Doe  v.  Hutton. 
3  Bo8.  and  Pull.  643  ( f)  Co.  Litt.  29.    Perk.  $  458. 

(p)  Co  Litt.  29  (*)  lb.  30. 
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for  he  says,  that  if  lands  be  given  to  two  men,  and  the 
heirs  of  their  two  bodies,  they  shall  be  joint  tenants 
during  their  lives,  with  several  inheritances  in  tail, 
and  the  case  of  the  sisters  is  mentioned  by  Lord  Coke 
in  his  Commentary  upon  that'  section.  If  therefore 
the  two  sisters  took  interests  during  their  lives  only  in 
point  of  tenancy,  the  husband  could  not  be  entitled  to 
curtesy,  and  with  this  agrees  the  case  in  Rolle.  (a) 

Although  there  can  be  no  curtesy  of  lands  holden  in 
joint  tenancy,  yet  the  husbands  are  entitled  to  curtesy 
of  lands  holden  by  their  wives  as  coparceners,  or  as 
tenants  in  common,  because  their  wives  have  several 
inheritances,  and  there  is  no  survivorship  amongst  them 
as  amongst  joint  tenants,  (b) 

Since  the  possession  of  one  tenant  in  common  is  the 
possession  of  all  the  rest,  the  seisin  of  the  one  will  be 
sufficient  to  entitle  the  husband  of  another,  a  married 
woman,  to  be  tenant  by  the  curtesy,  (c) 

When  there  is  a  manifest  intention  apparent  that  the 
husband  shall  have  no  interest  in  the  estate  settled  upon 
his  wife,  and  she  is  converted  into  a  feme  sole  during 
her  life,  in  such  case,  whether  the  equitable  inheri- 
tance devolve  on  her  as  heir,  or  by  limitation  immedi- 
ately, or  after  intermediate  limitations,  her  husband 
will  not  be  entitled  to  curtesy,  (rf) 

In  order  to  entitle  the  husband  to  be  tenant  by  the 
curtesy,  there  must  be  issue  bom  alive  during  the  mar- 
riage. It  has  been  said,  that  if,  by  the  death  of  the 
wife  in  child-bed,  it  became  necessary  to  resort  to  the 
Cesarean  operation,  the  birth  of  such  child  would  not 
entitle  the  husband  to  curtesy,  because  the  issue  was 
not  born  during  the  coverture,  or  the  toife^s  lifey  and 

(a)  2Ro]l.  Abr.  90,  pi.  50.  1  Roper,  Husband  and  Wife,  13.  (6)  litt.  §45. 

(c)  Sterling  v.  PenUngton,  7  Vin.  Ab.  160,  pi.  11. 

(d)  Bennet  ▼.  Davis,  2  P.  Wms.  316.  Steadman  v.  Palling,  3  Atk.  423, 
427.  Hearle  v.  Greenbank,  3  Atk.  697,  716 ;  1  Ves.  sen.  298,  S.C.  Pitt  v. 
Jackson,  2  Bro.  0.  C.  51.  Fearne,  Cont.  Rem.  55.  Morgan  v.  Morgan, 
5  Madd.  408.    Roberts  v.  Dixwell,  1  Atk.  607. 
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the  land  descended  in  the  mean  time,  and  the  estate  of 
tenant  by  the  curtesy  ought  not  to  take  away  the  imme- 
diate descent,  and  in  pleading  it  is  necessary  for  him  to 
allege  that  he  had  issue  during  the  marriage,  which  in 
this  case  he  cannot  do.  (a) 

It  has  been  observed,  however,  that  if  such  a  question 
arose  at  this  day,  a  different  decision  would  probably  be 
given  ;  a  child  in  ventre  sa  mere  being  now  considered 
in  esse^  not  only  for  its  own  benefit,  but  for  other  pur- 
poses, (&)  and  as  they  are  held  to  be  included  under  the 
description  of  children  born  to  the  husband^  it  might 
perhaps,  be  alleged  in  pleading,  that  he  had  issue  bam 
during  the  marriage,  (e)  One  of  the  difficulties,  however, 
stated  by  Lord  Coke  (if  it  can  be  considered  substantial) 
still  exists.  The  estate  during  the  short  interval  after 
the  death  of  the  wife  descends  to  her  next  heir,  and  is 
not  divested  ab  initio  by  the  subsequent  birth  of  the 
child,  (rf) 

The  issue,  when  bom  alive,  must  be  inheritable  to  the 
estate  from  the  mother,  either  immediately  or  by  pos- 
sibilty.  If  land  be  given  to  a  woman  and  the  heirs 
male  of  her  body,  and  she  have  issue  only  a  daughter y 
and  die,  or  if  the  limitation  be  to  her  and  the  heirs 
female  of  her  body,  and  she  have  issue  only  a  son,  in 
neither  of  these  cases  can  the  husband  claim  curtesy, 
because  in  neither  of  them  was  there  issue  bom  who 
could  by  possibility  inherit  the  estates,  (e) 

By  the  custom  of  gavelkind  a  husband  may  be  tenant 
by  the  curtesy  without  having  issue  by  the  wife,  {f) 

To  entitle  the  husband  to  curtesy,  it  is  sufficient  if  the 
issue  be  bom  at  any  period  during  the  marriage,  and 

(a)  8  Co.  69.    Ck).  Lit.  29»  b. 

(6)  Thellusson  v,  Woodford^  4  Yes.  323,  334. 

(c)  Whitclock  V.  HeddoD,  1  Bos.  and  PuL  243.  Trowerv.  Butts,  1  Sim. 
and  Stu.  181.     I  Roper,  Husband  and  Wife,  131,  note  a. 

{d^  Basset  v.  Basset,  3  Atk.  207.  Goodtitlc  v.  Newman,  3  Wils.  516; 
4  Ves.  335. 

(e)  Co.  Litt.  29,  b.  (/)  Rob.  Gavclk.  b.  2,  c.  1. 
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for  this  purpose  it  is  immaterial  whether  the  issue  come 
into  existence  before  the  seisin  of  the  wife  or  after- 
wards, (a) 

He  is,  as  other  tenants  for  life  are,  entitled  to  em- 
blements, and  may  dispose  of  them  by  his  will,  or  if 
he  make  no  such  disposition,  they  will  belong  to  his 
executor  or  administrator,  (b) 

Tlie  estate  by  curtesy  is  considered  in  many  respects 
as  a  continuation  of  the  esl^te  of  the  wife,  and  conse- 
quently the  husband  takes  it  after  her  death  with  all 
the  incumbrances  which  would  affect  it  in  her  pos- 
aion,  if  she  were  alive,  and  is  entitled  to  all  the  rights 
and  privileges  which  she  might  have  exercised,  and 
which  were  annexed  to  the  estate. 

Accordingly  a  woman,  tenant  in  tail,  acknowledged 
a  statute,  then  married,  had  issue,  and  died.  It  was 
adjudged  that  the  lands  might  be  extended  in  the  hands 
of  the  tenant  by  the  curtesy,  and  even  of  the  issue  in 
tail,  during  the  life  of  the  tenant  by  the  curtesy,  if 
he  surrendered  his  life  estate,  (c) 

So  if  there  be  coparceners  of  an  advowson,  and  the 
wife  is  the  eldest  parcener,  and  they  cannot  agree  to 
present,  and  the  eldest  be  entitled  to  the  first  turn,  if 
she  die  before  its  arrival,  her  husband,  in  respect  of  the 
estate  which  he  enjoys  in  her  right  by  the  curtesy,  will 
be  entitled  to  the  presentation,  in  the  same  manner  as 
she  would  have  been,  had  she  been  then  living,  (d) 

The  husband's  title  as  tenant  by  the  curtesy  will  be 
defeated  by  the  recovery  of  the  estate  by  a  stranger 
under  a  good  prior  title,  (e) 

If  the  possession  of  the  wife  be  defeated  by  the  birth 
and  entry  of  her  brother,  a  posthumous  son,  the  title  of 
the  husband  to  curtesy  must  fail.  Yet,  if  the  brother 
die  without  issue  before  the  wife,  and  the  husband  re- 

(a)  Co.  litt.  29,  b.  (b)  2  Black.  Com.  122. 

(c)  Dyer,  51.  (rf)  Co.  Litt.  166,  b.    Cro.  Elb.  19. 

(e)  1  Roper,  Husband  and  Wife,  p.  37. 
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enter  during  the  marriage,  this  will  revive  his  right  to 
curtesy,  (a) 

If  the  wife's  seisin  be  defeasible  by  a  condition  an- 
nexed to  the  grant,  and  the  condition  be  broken,  and 
the  donor  enters,  the  husband's  right  to  curtesy  will  be 
defeated ;  because  the  donor  resumes  his  original  and 
former  estate ;  by  which  resumption,  the  seisin  of  the 
wife  is  the  same,  as  if  it  had  never  existed,  it  being  by 
the  donor's  re-entry  defeated  ab  origine^  with  all  the 
rights,  charges,  and  incumbrances  attaching  to  it  before 
the  condition  was  broken,  (h) 

An  instance  of  the  defeazance  of  the  wife's  seisin  by 
a  prior  title,  and  consequently  of  the  husband's  right  to 
curtesy,  occurs  in  her  endowment  of  her  mother ;  be- 
cause as  such  endowment,  in  affirmance  of  the  mother's 
title  to  dower,  commenced  before  the  wife's  marriage, 
the  wife's  seisin  became  in  fact  that  of  a  reversion  upon 
an  estate  for  life,  which  is  not  such  a  seisin  as  will 
entitle  the  husband  to  curtesy.  But  if  the  mother  die 
before  her  daughter  (the  estate  for  life  determining  by 
that  event),  then  if  the  husband  re-enter  during  the 
life  of  his  wife,  his  title  to  curtesy  will  revive  and  be 
established,  (c) 

If  the  husband  and  wife  be  seised  of  lands  in  fee, 
in  right  of  the  wife,  which  are  recovered  from  them 
upon  false  testimony,  and  after  the  award  of  execution 
they  have  issue,  and  the  wife  dies,  the  husband  shall 
have  attaint ;  and  when  he  has  recovered  the  estate, 
and  avoided  the  recovery  by  attaint,  he  shall  hold  the 
land  as  tenant  by  the  curtesy,  and  the  law  is  the  same 
of  a  recovery  against  them  by  erroneous  process,  (rf) 

The  husband's  title  to  curtesy  will  be  extinguished  by 
his  own  conveyance  during  the  marriage,  as  well  as  by 
that  in  which  he  and  his  wife  join. 

(a)  2  Bro.  Curtesy,  fo.  249,  b.  pi.  13.     1  Roper,  Husband  and  Wife,  38. 
iff)  1  Roper,  ib.  (c)  Co.  Litt.  31,  a. 

(rf)  Perk.  §  475.    Sec  3  Black.  Com.  403. 


CIVIL  STATUS — MARRIAGE,  EFFECT  OF,  ON  PROPERTY.  493 

The  huaband  will  not  by  adultery  forfeit  his  curtesy ; 
although  adultery  will  be  a  forfeiture  of  the  wife's 
dower,  (a) 

The  husband's  attainder  of  treason,  or  other  capital 
felony,  will  disable  him  from  claiming  curtesy,  (a) 

The  wife's  attainder  of  treason  may  or  may  not  affect 
her  husband's  title  to  curtesy.  If  the  attainder  happen 
before  the  birth  of  issue,  and  the  wife  die  leaving  issue, 
her  husband  will  be  barred  of  his  curtesy.  But  if  there 
had  been  heritable  issue  at  the  time  of  the  attainder, 
it  would  seem  that  such  attainder  would  not  divest  the 
husband's  estate  of  freehold  acquired  by  the  birth  of 
issue  expectant  upon  his  wife's  death.  (Jb) 

No  attainder  for  felony,  (except  for  the  crimes  of 
high  treason,  petit  treason,  or  murder,  or  of  abetting, 
procuring,  or  counselling  the  same,)  will  extend  to  the 
disinheriting  of  any  heir,  nor  to  the  prejudice  of  the 
rights  of  any  person^  other  than  the  offender,  during  his 
natural  life  only,  (c) 

If  the  wife  were  attainted  of  murder  after  the 
birth  of  heritable  issue,  her  husband's  estate  by  the 
curtesy  after  her  death  will  not  be  defeated;  for  the 
tenancy  continues  notwithstanding  his  wife's  attainder, 
he  being  sole  tenant,  and  competent  alone  to  perform 
all  the  services  incident  to  the  tenure.  But  if  there 
were  no  heritable  issue  previous  to  the  attainder,  the 
husband,  although  issue  be  subsequently  born,  will  not 
be  entitled  to  curtesy,  because  that  issue  cannot  by 
possibility  inherit  the  estate,  on  account  of  the  attainder, 
so  that  the  husband's  title  never  arose,  (d) 

If,  then,  whilst  the  husband  has  no  such  issue,  his 
wife  be  attainted  of  any  of  the  offences  which  would 
estop  his  title  to  curtesy,  as  of  a  crime  excepted  by  the 


(a)  Co.  litt.  391*     1  Roper,  Husband  and  Wife,  46,  et  seq. 

(b)  I  Hales,  PI.  Cr.  359.     1  Roper,  ib.  48. 

(c)  54  Geo.  3,  c.  145.  (d)  Co.  Litt.  40. 
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statute,  (a)  and  she  obtains  a  charter  of  pardon,  it  is 
presumed  that  such  pardon  would  not  place  the  husband 
in  a  condition  to  claim  curtesy  at  her  death,  in  the 
estate  of  which  she  was  seised,  at  the  time  of  the  at- 
tainder ;  because  the  pardon  did  not  remove  the  cor- 
ruption of  blood  occasioned  by  such  attainder  pre- 
viously to  the  grant  of  the  pardon,  which  could  only  be 
done  by  act  of  parliament,  so  that  the  attainder  re- 
maining in  force  as  to  the  lands  of  which  the  wife  was 
seised  before  the  pardon,  interrupts  her  husband's  title 
to  curtesy,  which  is  to  be  derived  from  her.  (6) 

But  of  lands  of  inheritance  acquired  by  the  wife  after 
the  pardon,  the  husband  will  be  entitled  to  curtesy  upon 
the  birth  of  heritable  issue  and  the  death  of  his  wife,  (c) 
or  if  her  attainder  be  reversed,  or  she  die  before 
judgment,  {d^ 


By  the  intermarriage  the  wife  becomes  entitled  to  an 
estate  for  life,  upon  surviving  her  husband,  in  a  third 
part  of  all  such  estates  of  inheritance  of  which  he  was 
solely  seised  during  the  coverture,  and  to  which  any 
issue  she  had  might  by  possibility  have  been  heir.  It 
is  termed  her  dower,  (c) 

If  the  wife  be  an  alien,  she  will  be  excluded  from 
dower,  except  she  be  Queen-consort.  But  if  the  alien  be 
naturalized  by  an  act  of  parliament,  she  becomes  entitled 
to  dower  out  of  all  the  lands  whereof  her  husband  was 
seised  during  the  coverture ;  if  she  be  created  a  denizen 
her  title  to  dower  is  restricted  to  lands  whereof  her 


(a)  54  Geo.  3,  c.  146. 

(6)  1  Leon,  3,  pL  7-    Gate  v.  Wiseman,  2  Dyer,  140,  b.     1  Roper,  Hnsb. 
and  Wife,  60.  (e)  Co.  Litt.  392.    Perk.  §  387. 

(<^)  4  Black.  Com.  392.    Co.  Litt.  390,  b. 
(tf)  Gilb.  "Dower,"  363.    Co.  Litt.  30.    2  Black.  Comm.  130. 
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husband  was  seised    at   the  time  she   was  created  a 
denizen,  (a) 

The  widow  must  be  of  the  age  of  nine  years  at  her 
husband's  death.  The  reason  assigned  is,  quia  junior 
nan  potest  dotem  promererij  neque  tnrum  sustinere.  (b) 

She  will  not  be  excluded  from  dower,  however  far 
advanced  in  years  she  may  be  at  the  time  of  her  mar- 
riage, because  the  law  cannot  fix  upon  the  precise  period 
when  she  is  no  longer  capable  of  having  issue,  (b) 

Dower  may  be  claimed  out  of  all  corporeal  here- 
ditaments, and  out  of  all  incorporeal  hereditaments  that 
savour  of  the  realty,  i.  e.  which  issue  out  of  corporeal 
ones,  or  which  concern,  or  are  annexed  to,  or  may  be 
exercised  within  the  same,  as  rents,  estovers,  common 
appendant,  or  in  gross,  (c)  except  it  be  a  common,  mtis 
nombrej  without  stint,  fairs,  bailiwicks,  profits  of  a  park- 
keeper,  profits  of  courts,  tithes,  woods,  mills,  piscaries, 
tolls  arising  fi*om  public  navigable  rivers,  (d)  and  the 
like,  (e) 

She  is  dowable  of  mines  and  minerals,  which  were 
worked  in  the  husband's  life-time,  but  not  of  mines,  &c. 
unopened,  (c) 

Of  a  mere  annuity  granted  to  the  husband  and  his 
heirs,  the  widow  will  not  be  entitled  to  dower,  because 
it  is  a  personal  demand,  and  only  a  mere  charge  upon 
the  person  of  the  grantor,  and  does  not  issue  out  of  any 
lands  or  tenements,  (/ )  as  in  the  instance  of  the  husband 
being  possessed  of  a  rent  granted  to  him  out  of  a  sub- 
sisting rent  or  duty;(^)  or  of  the  husband  being  pos- 

(a)  Go.  Liu.  31,  b.  33.     2  Black.  Com.  131.  13  Rep.  23. 

(b)  litt.  36,  b.      Co.  Litt.  33,  40. 

Cc)  Cro.  Jac.  621.    F.  N.  B.  148.  c.    Co.  Litt.  32,  a.    lb.  32,  b,  note  2. 

id)  Buckeridge  v.  Ingram,  2  Yes.  jun.  652,  663.  Drybutter  v.  Bartho- 
lomew, 2  P.  W.  127. 

(e)  2  Black  Comm.  131.    2  Perk.  §  342,  347.    Co.  Litt.  32. 

(/)  Co.  Litt.  32. 

iff)  Earl  of  Stafford  v.  Buckley,  2  Yes.  sen.  170.  Aubin  v.  Daly,  4  Bam. 
and  Aid.  59- 
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sessed  of  a  yearly  sum,  payable  out  of  the  post  office 
revenues,  (a) 

The  right  to  dower  may  also  depend  on  the  election 
of  a  third  person.  If,  previously  to  the  title  of  dower 
attaching,  the  husband  has,  by  contract,  given  to  the 
tenant,  or  another,  an  option  of  purchasing  the  estate, 
the  exercise  of  that  option,  either  before  or  after  the 
husband's  death,  will  convert  the  estate  into  personalty, 
and  defeat  the  widow's  right  to  endowment.  (Jb) 

If  the  husband  be  in  a  partnership,  or  trade,  and  real 
estates  are  purchased  for  the  use  of  such  partnership, 
paid  for  out  of  its  funds,  and  conveyed  to  him,  he  will 
have  both  the  legsd  and  equitable  interest  in  his  share, 
and  his  widow  will,  therefore,  be  entitled  to  dower  out  of 
that  share,  unless  from  the  nature  of  the  agreement 
between  the  partners  under  which  the  purchase  is  made, 
the  property  has  the  character  of  personalty.  If  the 
estate  purchased  be  conveyed  to  the  partners,  as  tenants 
in  common,  the  rights  of  their  widows  to  be  endowed  out 
of  their  respective  shares  will  depend  upon  the  same 
question.  If  there  be  an  agreement  between  the  part- 
ners, that,  on  the  dissolution  of  the  partnership,  the 
land  shall  be  sold,  that  agreement  will  convert  it  into 
personalty,  (c)  It  seems  to  be  doubtful  whether,  in  the 
absence  of  such  agreement,  the  circumstance  that  the 
land  was  bought  for  the  purposes  of  the  partnership, 
will  alone  convert  it,  as  between  the  representatives  of  a 
partner.  In  several  cases  it  has  been  held  that  the 
share  of  a  partner  in  real  estates  thus  purchased  passed 
to  his  real  representatives,  (d) 

In  a  subsequent  case,  however.  Lord  Eldon  is  reported 
to  have  said  that,  in  his  individual  opinion,  all  property 

(a)  Holdemess  v.  Marquis  of  Cannarthen,  1  Bro.  C.  C.  377- 
(6)  7  Ves.  436.    Townley  v.  Bedwell,  14  Ves.  591. 
(c)  Thornton  v.Dixon,  3  Bro.  C. C.  199.  Ripley  v.Waterworth,  7yc8. 425. 
((2)  Thornton  v.  Dixon,  3  Bro.  C.  C.    Bell  v.  Phyn,  7  Ves.  453.    Balmain 
V.  Shore,  9  Ves.  500. 
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involved  in  a  partnership   concern  ought  to  be  con- 
sidered as  personal,  (a) 

It  is  established  that  real  estate  purchased  by  a  part- 
nership is  to  be  treated  as  part  of  the  joint  effects  as 
between  the  partners.  It  may,  therefore,  be  inferred  that 
it  will,  with  the  other  joint  property,  be  primarily  liable 
to  the  payment  of  the  joint  debts  as  between  the  re- 
presentatives, and  that  if  the  heir  or  widow  of  a  partner 
be  entitled,  their  right  can  attach  only  on  the  surplus. 

Where  real  estate  was  purchased  for  the  purposes  of 
a  partnership,  and  paid  for  out  of  the  joint  effects,  but  by 
the  agreement  between  the  partners,  it  was  to  become  the 
separate  property  of  one  of  them,  to  whom  it  was  con- 
veyed, and  he  was  to  be  a  debtor  to  the  partnership  for 
the  purchase  money,  his  wife  was  held  entitled  to  dower 
of  the  whole,  (b) 

In  the  instance  of  an  exchange  of  lands,  the  widow 
will  not  be  dowable  both  of  the  lands  given  and  taken 
in  exchange,  but  she  must  elect  dower  out  of  one  of  the 
two  estates,  (c) 

So  also,  if  a  husband,  seised  of  a  rent-charge  in  fee, 
purchase  the  inheritance  of  the  lands  out  of  which  the 
rent  issues,  the  widow  must  elect  of  which  she  will  be 
endowed.  (cQ 

The  period  for  the  wife  to  make  her  election,  is  at  her 
husband's  death,  and  not  sooner  :  (c)  thus,  if  her  right 
to  dower  attach  upon  two  estates,  but  in  one  of  which 
alone  she  is  entitled  to  be  actually  endowed,  as  in  the 
instance  of  an  exchange  before  mentioned,  and  she  and 
her  husbapd  convey  away  the  estate  taken  by  him  in 
exchange,  and  die,  his  widow  may  claim  dower  out 
of  his  estate  given   in  exchange ;  because  she  has  a 

(a)  SeU^rig  v.  Davis,  2  Dow.  242.  Townsend  v.  Devaynes.    Montagu  on 
Partnenliip,  vol.  1.  p.  97  notea.     1  Swanst.  508,  521. 

(b)  Smith  V.  Smith,  5  Ves.  189. 

(c)  Co.  Litt.  31  b.     Perk.  §  319.     F.  N.  B.  149,  N. 

{d)  Perk.  §  320.  («)  Anon.  1  Leon.  285. 

VOL.  I,  K  K 
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right  to  elect  her  dower  out  of  either  of  them  upon  the 
death  of  her  husband,  and  since  she  is  estopped  by  her 
conveyance  from  claiming  it  in  the  one,  she  may  resort 
to  the  other,  (a) 

If  the  heir,  after  the  husband's  death,  improve  the 
estate,  by  building,  or  draining,  &c.,  or  if  the  pro- 
perty be  more  valuable  by  other  means,  at  the  time  of 
the  assignment  of  dower,  than  at  the  husband's  decease, 
his  widow  will  be  entitled  to  have  her  dower  of  the 
lands  so  improved,  without  any  allowance  to  the  heir  on 
either  of  these  accounts ;  because,  by  the  death  of  her 
husband,  her  title  to  dower  was  consummated,  and  she 
was  entitled  to  an  assignment  of  it  immediately  after- 
wards, (b) 

The  wife  must  bear  a  proportion  of  a  decrease  in 
value.  (6) 

But  it  would  be  otherwise  if  the  improvements  or 
the  increase  in  value  of  the  estate  had  taken  place 
during  the  life  of  the  husband,  before  his  widow's  title 
to  dower  was  complete. 

Thus,  if  the  husband  make  a  feoffment  in  fee  of  lands, 
with  warranty,  in  which  his  wife  had  acquired  an  initiate 
title  to  dower,  and  the  feoffee,  or  his  heirs,  improve  these 
lands,  or  they  otherwise  become  of  greater  value  than 
they  were  at  the  period  of  the  conveyance,  the  feoffor's 
widow  will  only  be  entitled  to  them  as  they  were  at  the 
time  of  the  feoffment ;  for  if  the  contrary  were  admitted, 
she  would  I'ecover  more  against  the  feoffee  (the  value  of 
a  third  of  the  improvements)  than  he  could  do  against 
the  heir  upon  the  warranty,  who  is  only  responsible  to 
the  feoffee  for  the  value  of  the  lands  at  the  time  of  the 
conveyance,  which  would,  therefore,  be  unreasonable,  (c) 

But  if  the  feoffment  had  been  conditional^  and  the 
feoffee  had  made  the  improvements,  and  his  estate  was 

(a)  1  Roper,  Husband  and  Wife,  349,  386. 

(b)  Co.  Litt.  32.    See  Park  on  Dower,  256. 

(c)  Co.  Litt.  32,  note  8.     Perk.  328.      1  Roper,  ib.  349,  350. 
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defeated  by  the  entry  of  the  husband  for  a  breach  of  the 
condition,  in  which  event  the  husband  became  seised  of 
his  former  estate,  his  widow  would  be  entitled  to  dower  of 
the  improvements,  as  well  as  of  the  lands ;  and  the  feoffee 
has  no  reasonable  ground  of  complaint,  since  it  was  his 
own  imprudence  to  make  improvements  upon  lands 
which  he  held  by  so  unceiiain  a  tenure,  (a) 

The  common  law  gives  to  the  widow  the  proportion 
of  one-third  part  of  the  lands  in  her  dower ;  but  par- 
ticular customs  furnish  exceptions.  (6) 

By  the  particular  custom  which  established  the  tenure 
of  Gavelkind^  the  widow  is  entitled  to  a  moiety  of  the 
estate  so  long  as  she  continues  chaste  and  unmarried. 
This  custom  she  cannot  waive,  and  resort  to  her  third 
part  at  common  law,  it  being  a  maxim  that  consuetudo 
tollit  communem  legem,  (c) 

Another  exception  to  the  common  law  rule  occurs  in 
the  instance  of  the  custom  of  Boraugh- English j  according 
to  which  the  widow  is  entitled  to  take  the  wlwle  of  her 
husband's  lands  holden  by  that  tenure  for  her  dower,  (rf) 

To  entitle  the  wife  to  dower,  the  husband  must  have 
been  seised  in  law,  that  is,  have  had  the  legal  property 
by  descent,  although  he  may  not  have  taken  actual  pos- 
session before  his  death,  or  he  must  have  been  seised  in 
fact.  If  he  had  only  a  right  of  entry,  which  he  had  not 
exercised  during  the  marriage,  so  as  to  obtain  seisin  of 
the  inheritance,  she  had  no  title  to  dower,  {e) 

A  very  important  alteration  in  the  law  of  dower  has 
been  recently  made  by  the  statute  3  &  4  Wm.  4,  c.  105, 
but  as  it  does  not  extend  to  widows  who  were  married 
before  the  1st  of  January  1834,  it  is  necessary  to  show 
the  former  state  of  the  law. 

The  first  important  alteration  is,  that  which  gives 
dower  to  the  widow,  notwithstanding  the  husband  had 

(a)  Perk.  328.     1  Roper,  Husband  and  Wife,  360. 

(5)  2  Black.  Com.  p.  84. 

(c)  Rob.  on  Gavelkind,  159,  179.    Cro.  Eliz.  825.     1  Leon.  62,  133. 

if)  2  Black.  Com.  82.  («)  Perk.  369.   Co.  Litt.  506,  51  b. 

kk2 
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not  made  an  entry,  or  recovered  possession.  The  statute 
enacts  that,  ''  when  a  husband  shall  have  been  entitled 
to  a  right  of  entry  or  action  in  any  land,  and  his  widow 
would  be  entitled  to  dower  out  of  the  same  if  he  had 
recovered  possession  thereof,  she  shall  be  entitled  to 
dower  out  of  the  same,  although  her  husband  shall  not 
have  recovered  possession  thereof;  provided  that  such 
dower  be  sued  for  or  obtained  within  the  period  during 
which  such  right  of  entry  or  action  might  be  en- 
forced." (a) 

Before  the  passing  of  that  statute,  the  seisin  of  the 
husband  must  have  been  a  legal  seisin ;  and,  therefore, 
the  widow  was  not  dowable  out  of  a  trust  estate.  Upon 
this  principle  she  was  not  entitled  to  dower  out  of  the 
husband's  equity  of  redemption  in  a  mortgage  in  fee.  (b) 
But  the  statute  enacts  that,  *^  when  a  husband  dies 
beneficially  entitled  to  any  land  for  an  interest  which 
shall  not  entitle  his  widow  to  dower  out  of  the  same  at 
law,  and  such  interest,  whether  wholly  equitable,  or 
partly  legal  and  partly  equitable,  shall  be  an  estate  of 
inheritance  in  possession,  or  equal  to  an  estate  of  inhe- 
ritance in  possession,  (other  than  an  estate  in.  joint- 
tenancy,)  then  his  widow  shall  be  entitled  in  equity  to 
dower  out  of  the  same  land."  (c) 

The  seisin  must  be  of  an  estate  of  inheritance,  (d) 

It  must  be  of  the  entire  inheritance,  at  some  time 
during  the  marriage,  and  not  expectant  upon  the  deter- 
mination of  a  freehold  interest  carved  out  of  it.  If, 
therefore,  the  husband  be  merely  seised  of  a  reversion 
or  remainder  in  fee  upon  an  estate  for  life  during  the 
coverture,  his  wife  will  not  be  entitled  to  dower,  (e) 

But  if  the  intermediate  estate,  instead  of  being  for 


(a)  Sect.  3.  (Jb)  Dixon  v.  Saville,  1  Bro.  C.  C.  326. 

(c)  3  &  4  Wm.  4,  c.  105,  §  2. 

(rf)  Boraston  v.  Hay,  Cro.  EUz.  415.     Linsey  v.  Dixon,  2  Dyer,  192. 
(e)  Co.  Litt.  32.      D'Arcy  v.  Blake,  2  Sch.  and  Lef.  387.      Doe  v.  Jones, 
1  Bam.  and  Cress.  238. 
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life,  had  been  for  a  term  of  years^  the  wife  would  have 
been  dowable,  because  this  chattel  interest  does  not 
excjude  the  present  seisin  of  the  husband  of  the  entire 
freehold  and  inheritance  in  the  estate,  the  possession 
of  the  grantee  of  the  term  being  considered  the  pos- 
session of  the  owner  of  the  freehold,  {a) 

If  an  estate  be  limited  to  such  uses  as  the  husband 
shall  appoint,  and,  in  default  of  appointment,  to  him  in 
fee,  it  is  settled,  that  he  is  seised  of  the  inheritance  until 
he  exercise  the  power,  (h)  His  widow,  therefore,  will 
be  entitled  to  dower,  if  the  power  remain  unexecuted ; 
but  if  he  exercise  the  power  of  appointment,  the  inhe- 
ritance will  vest  in  the  appointee,  discharged  from  her 
right  of  dower,  (c) 

The  widow  is  not  entitled  to  dower  out  of  an  estate 
held  by  her  husband  in  joint-tenancy,  if  he  die  before 
the  other  joint-tenant;  because  the  surviving  joint- 
tenant  claims  paramount  to  the  widow's  title,  viz.  by 
survivorship  under  the  original  conveyance,  {d)  A  se- 
verance by  the  husband  of  the  joint-tenancy,  will  not 
entitle  the  wife  to  her  dower,  if  the  act  by  which  it  is 
effected  at  the  same  time  passes  the  fee  of  his  moiety,  (e) 

But  dower  attaches  to  a  tenancy  in  common,  and  to 
lands  held  in  coparcenary.  (/) 

The  law  requires  a  seisin  in  the  husband  of  the  free- 
hold and  the  inheritance,  semel  et  simuly  and  it  has  been 
seen,  that,  if  the  freehold  and  the  inheritance  in  the 
husband  be  separated  by  an  interposed  estate  for  life, 
which  continues  during  the  marriage,  and  is  not  waiv- 
able by  the  tenant  for  life,  such  a  separation  will  prevent 

(a)  Bates  v.  Bates,  1  Lord  Raymond,  326. 

(b)  Cunningham  v.  Moody,  1  Ves.  sen.  174.     Smith  v.  Camelford,  2  Ves. 
jun.  698.   Doe  v.  Martin,  4  Term  Rep.  39-    Doc  v.  Weller,  7  Term  Rep.  478. 
10  Ves.  263,  265. 

(c)  10  Ves.  266.     Ray  v.  Pung,  5  Madd.  310.     5  Barn,  and  Aid.  561,  S.  C 
Moreton  v.  Lees,  cit.  ib.     Sugden  on  Powers,  3rd  ed.  339. 

id)  Co.  Litt.  30.     Litt.  §35.     Perk.  §334.  (e)  Co.  Litt.  31  b. 

(/)  Litt.  §  45. 
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a  title  to  dower  arising  for  the  widow.  If,  however,  the 
interposed  estate  be  merely  a  chattel  interest,  as  such  an 
interest  will  not  prevent  the  union  of  the  freehold  and 
the  inheritance  in  the  husband,  his  widow  will  be  entitled 
to  dower. 

Thus,  if  the  husband  be  seised  for  life,  remainder  to 
A.  for  a  term  of  years,  remainder  to  himself  in  fee,  or 
in  tail,  or  if,  at  the  time  of  the  marriage,  the  estate  be 
subject  to  any  other  chattel*interest,  his  widow  will  be 
entitled  to  dower,  subject  to  that  interest. 

The  widow  is  entitled  to  a  third  of  the  reserved 
rent,  (a) 

If  the  terms  outstanding  be  satisfied,  the  widow  is 
entitled  to  dower  immediately  in  equity  against  an  heir 
or  devisee.  But  if  they  be  unsatisfied  mortgage  terms, 
she  must  keep  down  one-third  of  the  interest,  (i) 

Before  the  passing  of  the  recent  statute,  (c)  it  was  not 
necessary  to  the  wife's  perfect  title  to  dower  that  the 
husband's  seisin  should  continue  until  his  death.  It  was 
sufi&cient  if  he  were  beneficially  seised  of  a  lawful  estate 
of  freehold  and  inheritance,  at  any  period  during  the 
marriage,  and  if  for  an  instant  only,  (d)  Thus,  in  a  case 
in  which  the  father  was  tenant  for  life,  remainder  to  his 
son  in  tail,  remainder  to  the  right  heirs  of  the  father,  and 
both  of  them  were  attainted  of  felony,  and  executed  toge- 
ther ;  the  son  having  had  no  issue,  and  the  father  having 
left  a  widow ;  evidence  was  given  of  the  father  having 
moved  or  struggled  after  the  son,  and  the  father's  widow 
claimed  dower  of  the  estate,  and  it  was  adjudged  to  hen  (e) 

The  principle  appears  to  be  this,  that,  the  instant  the 
father  survived  the  son,  the  estate  for  life  of  the  father 
united  with  the  remainder  in  fee  limited  to  him  upon 

(a)  1  Roll.  Abr.  678,  pi.  7,  8.  Ck>.  UtX.  32.    Stoughton  v.  Leigh,  I  Taunt 
Rep.  402. 

(b)  Hitchen  v.  Hitchen,  Pre.  Ch.  133.    Ward  v.  Dudley,  Pre.  Ch.  241. 

(c)  3  and  4  Wm.  4,  c.  105,  $4.  ((f)  Henley  v.  Webb.  5  Madd.  407- 
(e)  Broughton  v.  Randall,  Noy,  64.    Cro.  Eliz.  503. 
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the  determination  of  the  vested  estate  tail  in  the  son, 
SO  that  the  less  estate  having  merged  in  the  greater, 
the  father  became  seised  of  the  freehold  and  inheritance 
for  a  moment  during  the  marriage,  to  which  dower  at- 
tached itself. 

But  if  the  instantaneous  seisin  were  merely  trangUaryy 
Le.  when  the  very  same  act  by  which  the  husband 
acquires  the  fee  takes  it  out  of  him,  so  that  he  is 
merely  the  conduit  for  passing  it,  and  takes  no  interest, 
such  a  momentary  seisin  would  not  entitle  his  widow  to 
dower.  Thus,  if  lands  were  granted  to  the  husband 
and  his  heirs  by  fine,  who  immediately,  by  the  same 
fine,  renders  them  back  to  the  conusor,  the  husband's 
widow  would  not  be  entitled  to  dower  of  such  an  in- 
stantaneous seisin,  (a) 

From  the  favour  shown  by  the  law  to  the  title  of 
dower,  the  dowable  estate,  although  it  has  naturally 
determined,  will  be  considered  still  to  subsist,  in  order 
that  the  widow  may  hold  her  dower  of  it  during  her 
life,  (b) 

Thus,  if  the  husband  be  donee  in  tail,  and  die  without 
issue,  by  which  event  the  estate  tail  is  naturally  deter- 
mined, and  the  donor  enters,  yet  the  husband's  widow 
will  be  entitled  to  dower  of  a  third  part  of  it.  (b)  And 
if  a  rent  were  reserved  upon  the  grant,  she  will  be  liable 
to  pay  a  third  of  its  amount  to  the  donor  or  his  heirs, 
for  although  it  became  extinct  upon  the  death  of  the 
tenant  in  tail  without  issue,  justice  required  that  if  a 
third  part  of  the  estate  out  of  which  it  was  payable  was 
continued  in  favour  of  the  wido\^  for  her  life,  one-third 
of  the  rent  should  have  the  like  continuance  in  favour 
of  the  donor  and  his  heirs,  (c) 

If  the  husband  be  seised  in  fee,  and  die  without  heirs, 

(a)  Dixon  v.  Harritson,  Vaugh.  41.      ,Cro.  Car.  191.       Co.  Litt.  31  b. 
Parker  v.  Bleeke,  Cro.  Car.  568. 

(b)  Perk.  $  317.      Chaplin  v.  Chaplin,  3  P.  Wms.  230.      Co.  Litt.  30  a, 
n.  2.     Park  on  Dower,  159- 

(c)  Co.  Litt.  241.    Perk.  §431.    Plow.  155. 
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the  wife  will  be  entitled  to  dower  as  against  the  lord 
by  escheat,  (a) 

If  there  be  two  widows  dowable,  and  lands  be  as- 
signed to  the  first  widow  as  her  dower,  the  second 
widow's  right  to  dower  out  of  the  lands  so  assigned  is 
defeated,  (b)  But  she  will  be  entitled  to  dower  out  of 
the  remaining  two-thirds.  It  is  a  maxim  of  the  law  of 
England  that  dos  de  dote  peti  nan  debet.  This  maxim 
only  applies  when  dower  has  been  actually  assigned. 
Thus,  lands  subject  to  dower  being  devised  to  a  person 
in  fee,  who  died,  leaving  a  widow,  she  sued  for  her 
dower,  and  recovered  a  third  part  of  the  whole,  without 
any  regard  to  the  title  of  dower  in  the  testator's  widow, 
who  had  not  made  any  claim  to  it.  The  court  decided 
that  as  the  testator's  widow  had  not  recovered  her 
dower,  it  was  to  be  laid  out  of  the  case,  and  the  dower 
of  the  devisor's  widow  was  not  to  be  regarded  as  dos 
de  dote,  (c) 

The  second  widow  surviving  the  first,  will  not  be 
excluded  from  dower  of  the  third  part  of  the  estate 
assigned  to  the  first  widow,  unless  the  husband  of  the 
first  died  seised  of  the  inheritance ;  for  if,  during  his  life, 
he  had  enfeofied  or  conveyed  it  to  the  husband  of  the 
second  widow,  who  endows  his  (the  feofibr's)  widow 
and  dies,  then  after  her  death  the  widow  of  the  feoffee 
will  be  entitled  to  endowment  of  a  third  of  the  part 
assigned  in  dower  to  the  widow  of  the  feoffor,  because 
the  feoffee  had  a  lawful  seisin  of  the  inheritance  before 
the  death  of  the  feoffor,  viz. ,  from  the  date  of  the  con- 
veyance in  respect  of  which  his  widow  became  dowable 
in  the  whole  estate,  including  the  third  of  it  which  the 
feoffor's  widow  was  entitled  to  have  assigned  to  her.  (d) 

(a)  Jenk.  p.  5.    Bro.  Dower,  64.     1  Eden,  193.    Watkynson  Copyholds, 
voL  2,  p.  85. 

(b)  Co.  Litt.  31.     Bustard's  Case,  4  Rep.  121. 

(c)  Gilb. "  Dower,'*  395.     Hitchins  v.  Hitchins,  2  Vcm.  403.    Perk.  §  315. 
(rf)  Co.  Litt.  31.    Perk.  § 315.     Gilb.  ''Dower,"  396.     BusUrd's  Case, 

4  Rep.  122,  a.  and  b. 
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Itmight happen  that  the  husband  becomes  seised  of  the 
same  estate  at  two  or  more  distinct  periods  during  the 
marriage.  In  these  instances  the  widow  is  at  liberty 
to  elect  of  which  seisin  she  will  be  endowed.  Thus,  if 
he  were  seised  in  fee,  and  conveyed  away  the  estate,  and 
then  took  it  back  again  in  fee,  or  in  tail,  his  widow 
might  elect  whether  she  would  be  endowed  upon  the 
first  or  second  seisin,  (a) 

If  the  widow  preclude  herself  of  this  right  of  election 
by  joining  with  her  husband  in  the  alienation  of  the 
estate,  and  he  take  back  the  same  estate  in  fee  or  in  tail, 
she  will  be  entitled  to  dower  of  this  second  seisin,  (b) 

Before  the  passing  of  the  statute  already  referred  to, 
it  was  not  required  that  the  husband's  seisin  should 
continue  until  his  death,  although  there  are  some  copy- 
holds where  the  custom  of  the  manor  gave  free-bench 
to  the  widows  of  such  copyholders  only  as  died  seised. (c) 
By  the  common  law  the  wife's  right  commenced  with 
the  marriage,  or  the  subsequent  acquisition  of  property 
by  the  husband,  and  it  was  not  defeated  by  his  aliena- 
tion; for  she  might  compel  the  purchaser  after  her 
husband's  death  to  assign  her  dower,  (d) 

The  widow  also,  at  common  law,  held  her  dower  dis- 
charged from  all  incumbrances  created  by  her  husband 
after  the  marriage,  because  upon  the  husband's  death, 
the  title  of  the  wife  being  consummate,  had  relation 
back  to  the  time  of  the  marriage,  and  to  the  seisin 
which  the  husband  then  had,  both  of  which  precede 
such  incumbrances.  And  doWer  was  even  protected  from 
distress  for  a  debt  contracted  by  the  husband  to  the 
crown  during  the  marriage,  (e) 

The  statute  above  mentioned  has  entirely  altered  the 
common  law  in  both   these  respects.     It  enables  the 

(a)  Co.  Lin.  33.  (jb)  lb.  note  5. 

(c)  Parker  v.  Bleeke^  Cro.  Car.  568. 

(d)  Co.  Liu.  31  a.  32  a. 

(e)  Co.  Liu.  31a.  46  a. 
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husband  to  defeat  by  deed  or  will  the  wife's  right  to 
dower.  It  enacts  that  no  widow  shall  be  entitled  to 
dower  out  of  any  land  which  shall  have  been  absolutely 
disposed  of  by  her  husband  in  his  life-tinie,  or  by  his 
will,  (a)  And  it  further  enacts,  that  all  partial  estates 
and  interests,  and  all  charges  created  by  any  disposition 
or  will  of  a  husband,  and  all  debts,  incumbrances,  con- 
tracts, and  engagements,  to  which  his  land  shall  be 
subject  or  liable,  shall  be  valid  and  effectual  as  against 
the  right  of  his  widow  to  dower,  (b) 

It  is  not  essential  to  the  widow's  title  to  dower,  as  it 
is  to  the  husband's  right  to  curtesy,  that  there  should 
be  any  issue  bom.  But  the  issue  which  might  have 
been  bom  must  be  such  as  by  possibility  might  have 
inherited  the  estate,  (c) 

If,  therefore,  a  man  seised  of  lands  in  fee  simple  have 
a  son  by  his  first  wife,  and  after  her  death  marry  a 
second,  she  will  be  entitled  to  dower  of  his  lands,  for 
her  issue  might  by  possibility  have  been  heir  to  and 
inherited  the  estate  after  the  son's  death.  So,  if  the 
husband  be  seised  to  him  and  to  the  heirs  of  his  body 
in  tail  general ;  and  for  the  same  reason,  if  the  husband 
be  donee  in  special  tail,  holding  lands  to  him  and  the 
heirs  of  his  body  begotten  on  Jane,  his  then  wife,  she 
will  be  entitled  to  dower,  although  there  be  no  issue,  by 
reason  of  the  possibility  there  was  of  her  having  such  as 
were  inheritable,  but  if  she  happened  to  die  before  her 
husband,  and  he  married  a  second  wife,  this  wife  would 
not  be  dowable  of  the  lands  in  special  tail,  for  her  issue 
could  not  by  any  possibility  inherit  them  per  formam 
(Hani,  (c) 

The  wife's  title  to  dower  might  be  barred  by  her  at- 
tainder for  treason  or  felony  ;  but  if  pardoned,  she  might 
then  demand  it,  though  her  husbsnd  should  have  alien- 
ated his  lands  in  the  mean  time,  for  when  this  impedi- 

(a)  3  and  4  Wm.  4,  c.  105,  $  4.  (b)  Sect  5. 

(c)  2  Black.  Com.  131.    Litt.  §  53.    Cro.  Jac  615. 
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ment  was  once  removed,  her  capacity  to  be  endowed 
was  restored,  (a) 

If  a  wife  willingly  leave  her  husband,  and  continues 
with  an  adulterer,  she  is  barred  of  her  action  to  demand 
dower,  if  she  be  convicted  thereupon,  except  her  husband 
willingly,  and  without  coercion  of  the  church,  be  recon- 
ciled to  her,  and  suffer  her  to  dwell  with  him,  in  which 
case  she  shall  be  restored  to  her  action,  (b) 

There  is  a  curious  case  in  the  Rolls  of  the  English 
Parliament,  where  a  man  by  deed  granted  his  wife  to 
another  with  whom  she  eloped,  and  lived  in  adultery. 
It  was  determined,  1st,  That  it  was  a  void  grant.  2ndly, 
That  it  did  not  amount  to  a  licence ;  or,  at  least  it  was 
a  void  licence.  3rdly,  That  after  elopement  there  should 
not  be  any  averment,  qnod  non  fait  adulteriumy  though 
she  married  the  adulterer,  after  her  first  husband's 
death,  therefore  that  she  was  barred  of  dower,  (c) 

She  forfeits  her  dower  if  she  detains  from  the  heir 
the  charters  which  belong  to  the  estate  out  of  which  she 
claims  dower. 

It  may  be  defeated  by  her  joining  with  her  husband 
in  the  alienation  of  the  estate.  By  another  provision 
of  the  statute  above  mentioned,  she  is  not  entitled  to 
dower  out  of  any  land  of  her  husband,  when  in  the  deed 
by  which  such  land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  it  is  declared  that  his  widow  shall  not 
be  entitled  to  dower  out  of  such  land,  (d) 

Neither  is  she  entitled  to  dower  out  of  any  land  of 
which  her  husband  dies  wholly  or  partially  intestate, 
when  by  his  will,  duly  executed  for  the  devise  of  free- 
hold estates,  he  declares  his  intention  that  she  shall  not 
be  entitled  to  dower  out  of  such  land,  or  out  of  any  of 
his  lands,  (e) 

(a)  Co.  litt.  33  a.    13  Rep.  23.    1  Roper,  Husband  and  Wife,  46, 559. 

(b)  2  Inst..  433. 

(c)  30  Edw.  1.      2  Inst.  436.      Coot  v.  Berty,  12  Mod.  232.      Co.  Litt. 
32,  n.  10.  (d)  3  and  4  W.  4,  c.  105,  §  6.  (e)  Sect.  7. 
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The  right  of  a  widow  to  dower  is,  by  this  statute, 
made  subject  to  any  conditions,  restrictions,  or  directions, 
which  are  declared  by  the  will  of  her  husband,  duly 
executed,  (a) 

The  effect  of  jointures  and  settlements  in  barring 
dower,  and  of  provisions  in  wills  in  satisfaction  of  it, 
and  the  alteration  made  in  these  respects  by  this  statute, 
will  be  considered  in  a  subsequent  part  of  this  section. 

The  widow  is  not  entitled  to  take  possession  of  any 
land  for  her  dower,  but  the  assignment  is  to  be  made 
by  the  heir ;  and  if  he  neglect  it,  or  do  it  unfairly,  she 
can  compel  a  just  assignment  by  legal  process,  and  gene- 
rally recover  compensation. 

She  is  entitled  to  be  endowed  immediately  after  her 
husband's  death,  and  her  dower  ought  to  be  assigned  to 
her  within  forty  days  after  the  happening  of  that  event ; 
in  the  mean  time  she  is  entitled  at  the  common  law, 
confirmed  by  Magna  CJiarta^  (b)  to  remain  in  her  hus- 
band's capital  messuage,  or  other  dwelling-house,  of 
which  she  is  dowable,  for  the  space  of  forty  days,  and 
to  be  supported  de  bonis  viri.  This  title  of  residence 
is  called  the  widow's  qtiarantine.  But  if  she  marry 
during  these  days,  or  depart  from  her  husband's  house 
(to  which  she  will  not  be  permitted  to  return  for  the 
remainder  of  the  time),  her  right  to  quarantine  de- 
termines, (c) 

The  assignment  of  dower  required  by  the  common 
law  is  of  one-third  part  of  the  lands  or  tenements  of 
which  the  widow  was  dowable,  and  to  be  set  out  by 
metes  and  bounds^  where  it  is  practicable,  to  be  held  by 
her  for  life.  Hence  it  appears  that  the  endowment  must 
be  parcel  of  the  lands  and  tenements  themselves,  (d) 

The  interest  of  tenant  in  dower  is  an  estate  for  life. 
Like  other  tenants  for  life,  she  is  answerable  for  waste 

(a)  Sect.  8/  (6)  Chap.  7. 

(c)  Co.  Litt.  32  b.  34  b.     2  Inst.  17.    Jenk.  284,  pL  16. 

(d)  /I  Roper,  Husband  and  Wife,  392,  et  seq. 
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committed  by  herself,  or  by  a  stranger,  whilst  she  con- 
tinues tenant  in  dower,  (a) 

She  is  entitled  to  emblements,  since  by  the  statute  of 
Merton  (b)  tenant  in  dower  is  empowered  to  dispose  of 
the  com  growing  upon  her  estate  at  the  period  of  her 
death  ;  that  act  having  been  passed  to  remove  the  doubt 
which  previously  existed  upon  the  subject. 

As  her  interest  is  a  continuation  of  her  husband's 
seisin,  she  is  liable,  as  standing  in  his  place,  to  one- 
third  of  all  the  duties  and  services  to  which  the  estate 
was  subject  in  his  possession,  and  for  which  one-third 
she  is  answerable  to  the  person  entitled  to  the  reversion 
of  the  property,  (c) 

If  the  estate  be  subject  to  a  mortgage  for  a  term 
of  years,  granted  before  the  husband  became  entitled 
to  it,  she  must  keep  down  one-third  of  the  interest,  (d) 

At  common  law,  damages  for  the  detention  of  dower 
were  recoverable  only  from  the  time  she  obtained  judg- 
ment ;  but  by  the  Statute  of  Merton  they  are  given, 
if  the  husband  died  seised.  If,  however,  he  did  not  die 
seised,  having  alienated  the  lands,  the  widow  would  not 
be  entitled  at  law  to  mesne  profits,  damages,  or  costs, 
because  such  a  case  is  not  within  the  provisions  of  the 
Statutes  of  Merton  and  Gloucester,  and  by  the  common 
law  she  was  only  entitled  to  recover  one-third  of  the 
lands,  and  of  their  value  from  the  time  she  obtained 
judgment  for  her  dower,  (c) 

But  if  the  heir  alien  the  lands  after  the  husband's 
death,  and  the  widow  recover  dower  against  the  alienee, 
she  will  be  entitled  to  mesne  profits,  and  damages  against 
him,  to  be  computed  from  her  husband's  death,  (^f) 


(a)  Co.  Liu.  63,  54.    2  Inst.  303.     Fits.  N.  B.  55.    Ibid.  56,  H. 

{b)  20  Heniy  3,  c.  2.     1  Roper,  Husband  and  Wife,  426. 

(c)  9  Rep.  135.    Perk.  §  424,  425,  427.     1  Roper,  ib.  427,  428. 

id)  1  Roper,  ib.  371. 

(«)  1  Roper,  ib.  440,  et  seq. 

(/)  Belfield  v.  Rowse,  Co.  Litt  33  a.     Mo.  80.     4  Leon,  198. 
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When  the  husband  dies  seised,  his  heir  succeeds  to  his 
estate  by  legal  right,  so  that  his  entry  and  enjoyment 
of  it  being  under  a  lawful  title,  he  does  no  wrong  in 
retaining  possession  of  the  whole,  until  he  be  demanded 
by  the  widow  to  assign  and  deliver  up  to  her  a  third 
part  of  it  for  her  dower.  Previously  to  such  demand 
the  widow's  title  to  damages  under  the  Statute  of  Merton 
is  defective,  for  it  only  gives  them  to  such  widows  who 
cannot  obtain  their  dower  sine  placito — i.  e,  without  suit, 
after  a  prior  demand,  (a) 

The  common  law,  whilst  it  protected  the  wife  during 
her  coverture  against  her  own  improvidence,  and  the 
undue  influence  of  her  husband,  by  invalidating  the 
alienation  of  her  property  by  any  private  conveyance, 
unless  such  conveyance  was  sanctioned  by  some  parti- 
cular custom  ;  yet  it  permitted  such  an  alienation  to  be 
made  by  her,  even  for  the  benefit  of  her  husband,  when 
it  was  preceded  or  presumed  to  be  preceded  by  due 
reflection  and  consideration  on  her  part,  and  she  freely 
and  voluntarily  expressed  her  desire  that  it  should  be 
made.  This  safeguard  was  supposed  to  be  provided  by 
her  previous  separate  and  private  examination  in  a 
court  of  justice,  and  after  proper  information  had  been 
given  to  her  of  her  rights,  and  of  the  effect  of  the  act 
which  she  was  about  to  execute »  After  these  solem- 
nities had  been  observed,  she  was  allowed  to  pass  her 
estate,  either  absolutely,  or  as  a  security  for  money  due, 
as  the  case  might  be.  A  fine  was  attended  with  all  these 
ceremonies ;  by  it  she  was  permitted  to  convey  her  real 
estates,  whether  they  were  legal  (i)  or  equitable  inte- 
rests, (c)  And  for  the  same  reason  she  might  convey 
by  common  recovery,  (d) 

But,  by  immemorial  custom  prevailing  in  particular 
places,  a  bargain  and  sale,  &c.,  by  the  husband  and 

(a)  1  Roper,  Husband  and  Wife,  444.  (6)  Roll.  Abr.  347. 

(c)  Ca.  Temp.  Talb.41. 

(fiO  10  Rep.  43  a.    Incledonv.Northcote,  3Atk.430..    1  Roper,  ib.  530, 536. 
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wife,  when  she  is  examined,  according  to  such  custom, 
will  bind  her,  and  those  claiming  under  her,  and  be 
equivalent  to  a  fine  ;  (a)  and  such  conveyances  are  also 
protected  by  an  act  of  parliament  passed  in  the  thirty- 
fourth  year  of  the  reign  of  King  Henry  the  Eighth,  (b) 

The  fine  of  a  married  woman  will  bind  her  contingent 
interests  or  expectancies  by  estoppel,  (c) 

The  wife,  however,  was  not  competent  to  levy  a  fine 
without  the  concurrence  of  her  husband,  and  therefore, 
if  it  appears  by  the  record  of  a  fine,  that  it  was  levied  by 
a  married  woman  alone,  it  will  be  voidable  for  error  in 
the  record,  and  will  not  bind  her  or  her  heirs,  {d)  But 
if  she  levied  a  fine  as  a  feine  sole^  not  disclosing  the  fact 
of  her  coverture  on  the  record,  and  the  fine  were  not 
avoided  by  the  husband,  it  would  be  binding  on  her  and 
her  heirs,  as  they  are  estopped  from  averring  against 
the  record  that  she  was  a  feme  covert,  (e)  The  husband 
might,  however,  during  the  coverture,  defeat  the  fine 
thus  levied,  and  it  is  then  avoided  in  toto,  and  the  former 
uses  restored.  If  the  husband  is  entitled  to  be  tenant 
by  the  curtesy,  he  may  also  enter  after  the  wife's 
death,  (f)  But  in  this  case,  it  is  said  that  the  fine  is 
only  avoided  to  the  extent  of  his  interest,  (g) 

In  some  instances  married  women  have,  under  parti- 
cular circumstances,  been  permitted  to  levy  fines  alone, 
as  if  unmarried.  In  these  cases  the  court  does  not  make 
any  order  to  sanction  or  give  validity  to  the  fine,  but  it 
is  left  open  to  the  husband  to  defeat  it.  (A) 

Amongst  the  recent  alterations  in  the  law  of  England 
is  that  by  which  fines  and  recoveries  are  abolished,  and 

(o)  2  Inst.  673.  {b)  Chap.  22. 

(c)  Helps  V.  Hereford,  2  Bar.  and  Aid.  242. 

{d)  I  Sid.  122.     1  Taunt.  38.     I  Roper,  Husband  and  Wife,  141. 

(«)  Hob.225.  2Bro.C.C.388.  1  Roper, ib.  142.  (/)  Shep-TouchstT. 

iff)  Preston,  Conv.  vol.  1,  p.  256.    Vin.  Ab.  Fine,  T.  pi.  4,  10. 

(h)  Moreau's  Case,  2  Bl.  1205.  Stead  v.  Izard,  1  N.  R.  312.  Ex  parte 
Abney,  1  Taunt.  37.  Ex  parte  St.  George,  8  Taunt.  590.  Preston,  Conv. 
vol.  1,  p.  254. 
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more  simple  modes  of  assurance  substituted,  (a)  A 
married  woman  may,  under  the  statute  for  their  aboli- 
tion, dispose  by  deed  of  lands  of  any  tenure  as  fully  and 
effectually  as  she  could  do  if  she  were  ^feme  sole ;  but  no 
such  disposition  will  be  valid  and  effectual,  unless  the 
husband  concur  in  the  deed  by  which  the  same  shall  be 
effected,  nor  unless  the  deed  be  produced  and  acknow- 
ledged by  her  as  her  act  and  deed  before  a  judge  of  one 
of  the  superior  courts  at  Westminster,  or  a  master  in 
Chancery,  or  before  two  of  the  perpetual  commissioners, 
or  two  special  commissioners,  to  be  appointed  under  the 
act.  The  judge,  See,  before  he  receives  the  acknow- 
ledgment by  any  married  woman,  of  any  deed  by  which 
any  disposition,  &c.,  shall  be  made  by  her  under  the 
act,  shall  examine  her,  apart  from  her  husband, 
touching  her  knowledge  of  such  deed,  and  shall  ascertain 
whether  she  freely  and  voluntarily  consent  to  it,  and 
unless  she  freely  and  voluntarily  consent  to  such  deed, 
shall  not  permit  her  to  acknowledge  the  same ;  and  in 
such  case,  such  deed  shall,  so  far  as  relates  to  the  exe- 
cution thereof  by  such  mai'ried  woman,  be  void,  (a) 

In  alienations  by  the  husband  and  ¥rife  of  the  estate 
of  the  latter,  in  order  to  raise  sums  for  the  benefit  of 
the  husband,  questions  arise  respecting  the  effect  of 
such  alienations,  whether  they  are  absolute  dispositions 
of  the  wife's  estate,  or  whether  she  is  to  be  considered, 
as  between  herself  and  her  husband,  entitled  to  be  re- 
imbursed from  his  estate,  the  amount  of  the  considera- 
tion for  which  the  disposition  was  made,  (h) 

If  the  transaction  between  the  husband  and  wife  be 
merely  to  pledge  her  estate  for  the  purpose  of  raising 
a  sum  of  money  for  him  to  answer  his  necessities,  or  to 
pay  one  or  more  of  his  debts,  in  such  case,  whatever 
may  be  the  legal  effect  of  the  mode  adopted  to  carry 
the   purpose  into  execution,   a    court  of   equity   will 

Ca)  3  and  4  Wm.  A,  c.  74,  §  77,  et  seq.  {h)  3  Bro.  C.  C.  213. 
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confine  its  operation  to  the  true  intent  of  the  parties,  and 
since  the  money  was  borrowed  for  the  husband  upon  his 
wife's  estate,  she  will  be  considered  in  the  nature  of  a 
surety,  and  entitled  to  have  such  estate  exonerated  out 
of  his  assets,  (a) 

A  wife  frequently  joins  in  a  mortgage  of  her  in- 
heritance for  a  debt  of  her  husband  ;  after  his  death  she 
is  entitled  to  have  her  real  estate  exonerated  out  of  his 
personal  and  real  assets,  for  the  court  considers  her 
estate  only  as  a  surety  for  his  debt,  and  none  of  his 
creditors  have  a  right  to  stand  in  the  place  of  the 
mortgagee,  in  order  to  resort  to  the  wife's  estate,  (ft) 

If  the  debt  for  which  the  wife's  estate  is  mortgaged 
were  originally  that  of  the  husband,  and  it  be  paid  off  by 
him,  and  he  borrows  another  sum  of  money  upcm  the 
security  of  the  same  estate,  then,  whether  the  wife  does 
or  does  not  join  in  the  second  mortgage,  his  assets  will 
be  liable  to  exonerate  her  estate,  since  the  original  debt 
being  the  husband's,  it  ever  afterwards  continued  to  be 
so,  for  the  change  of  securities  made  no  alteration  in 
that  respect,  and  the  husband  cannot  by  any  direction 
in  his  will  ordering  his  personal  estate  to  be  applied  in 
payment  of  all  debts,  except  mortgage  debts,  exempt 
the  application  of  that  fund  from  the  exoneration  of  hi/ 
wife's  estate,  (c) 

The  debt  affecting  the  wife's  estate  must  be  that  of  the 
husband,  for  otherwise  her  claim  to  exoneration  will  fail; 
thus,  if  a  debt  were  contracted  by  her  before  marriage, 
and  she  and  her  husband  joined  in  a  mortgage  of  her 
estate  to  a  person  who  advanced  money  to  pay  off  such 
debt ;  or  if  a  moitgage  subsisted  upon  the  estate  at  the 

(fl)  Tate  V.  Austin,  1  P.  Wms.  264.  2  Vera.  689,  S.  C.  1  Vera.  41. 
2  Vera.  604.     2  Atk.  384. 

(6)  Lutkins  v.  Leigh,  Ca.  Temp.  Talb.  53.  Rider  v.  Wager,  2  P. 
Wma.  329«  335.    Clinton  v.  Hooper,  1  Ves.  jun.  189. 

(c)  Astley  v.  Tankerville,  3  Brown,  C.  C.  545.     1  Coz,  82,  S.  C. 

VOL.  I.  LL 
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time  of  the  marriage,  and  she  and  her  husband  joined 
in  a  transfer  of  it  to  some  other  person,  and  the  husband 
covenanted  to  pay  the  money ;  in  none  of  these  or  the 
like  cases,  will  his  assets  be  liable  to  exonerate  the 
estate,  because  the  debt  aflTecting  it  never  was  his  debt, 
the  money  never  came  to  his  hands,  and  his  covenant 
will  not  have  the  effect,  contrary  to  the  fact,  of  making 
that  the  debt  of  the  husband,  which  was  not  so 
originally,  (a) 

If  part  of  the  sum  borrowed  on  security  of  the  wife's 
estate  be  the  debt  of  the  husband,  and  the  remainder  of 
the  money  be  applied  in  payment  of  debts  owing  by  the 
wife,  dum  soluy  or  to  which  the  estate  was  liable  pre- 
viously to  the  marriage,  in  that  case,  it  seems  that  the 
general  rule  is  applicable,  and  that  the  wife  will  be  a 
creditor  upon  her  husband's  estate  for  the  proportion  of 
the  debt  received  by  him.  But  it  would  be  otherwise,  if, 
from  the  circumstances  of  the  transaction,  it  appears,  or 
can  be  inferred  to  have  been  the  intention  of  the  parties, 
that  the  wife's  estate  should  be  solely  liable  to  discharge 
the  whole  sum  borrowed,  as  in  the  instance  of  the 
mortgage  having  relation  to  the  settlement  of  the  estate 
by  the  agreement  of  the  parties  upon  the  marriage. 
There,  since  an  inference  may  be  drawn  that  such  agree- 
ment extended  to  the  subsequent  mortgage,  and  that  it 
was  stipulated  that  the  sum  to  be  borrowed  should  be 
charged  upon,  and  borne  solely  by  the  settled  estate, 
such  a  case  will  form  an  exception  to  the  general  rule, 
and  exempt  the  husband's  estate  from  the  wife's  general 
equity.  (J) 

But  the  wife  will  exclude  herself  from  anv  claim 
upon   her  husband's    assets,    if  she   induce    his   exe- 

(a)  1  Roper,  Husband  and  Wife,  148.  AmbL  173.  1.  Bro.  C.C.  454.  2  lb. 
57,101,  152.     14Ve8.4l7. 

(b)  Lewis  v.  Nangle,  AmbL  150.  2  P.  Wms.  664,  in  notes;  ed.  by  Cox. 
1  Cox,  Rep.  240.  1  Bligb,  122.  Kinnoul  v.  Money,  l  Yes.  jnn.  166. 
3  Swanst.  202,  n. 
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eutor  to  administer  them  in  paying  legacies,  upon  her 
professions  that  she  did  not  intend  to  assert  her  title  to 
exoneration  out  of  her  husband's  estate,  (a) 

When  the  mortgage  deed  contains  no  limitations  of 
the  estate  beyond  the  security,  and  reserves  the  equity 
of  redemption  to  the  husband  alone,  in  that  case  the 
wife's  original  sole  interest  will  be  preserved  to  her,  upon 
the  principle,  that  as  she  is  the  sole  owner  of  the  estate, 
the  mere  form  in  which  the  equity  of  redemption  is  re- 
served is  not  of  itself  sufficient  to  alter  or  change  the  prior 
title  to  the  property,  and  will  be  attributed  either  to  the 
inaccuracy  of  the  language  of  the  clause,  or  to  the  mis- 
take of  the  person  who  prepared  the  deed.  But  if  it  con- 
tain a  settlement  of  the  wife's  estate,  and  the  mortgage  or 
the  form  of  reservation  of  the  equity  of  redemption  has 
nothing  to  do  with  the  subsequent  limitations  of  the 
property,  but  is  perfectly  distinct  from  them,  as  where 
the  mortgage  is  for  a  term  of  years,  and  the  limitations 
apply  to  the  inheritance,  in  that  case,  these  limitations, 
through  the  medium  of  the  wife's  conveyance,  will  take 
eflPect,  and  the  persons  entitled  to  redeem  will  be,  not 
the  wife,  under  her  prior  title,  but  the  persons  interested 
in  the  estate  under  the  uses  or  limitations  contained  in 
the  mortgage  deed,  (b) 

Immediately  on  his  marriage,  and  during  the  cover- 
ture, the  husband  is  liable  to  all  debts  icontracted  by 
his  wife,  dum  sola,  whatever  their  amount  nray  be,  al- 
though she  did  not  bring  him  a  portion  of  one 
shilling ;  (c)  but  if  such  debts  are  not  recovered  during 
the  coverture,  the  husband,  as  such,  is  not  chargeable, 
let  the  fortune  he  received  with  his  wife  be  ever  so 
great,  (d) 

(a)  Cfinton  v.  Hooper,  1  Ves.  jun.  189- 

ib)  Brand  V.  Brand,  2  Chan.  Caa.  98,  161.  Ruacombev.  Hare,  6  Dow.  1. 
Rowel  V.  Whalley,  1  Ch.  Rep.  116.  Jackson  y.  Innea,  16  Yea.  356.  1  Bligh'a 
App.  Caa.  104. 

(c)  3  P.  Wms.  409.     Heard  v.  Stamford,  Ca.  Temp.  Talb.  173,  S.  C. 

(d)  n>. 

ll2 
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However,  if  he  be  sued  as  her  administrator,  personals, 
(as  choses  in  action)  which,  after  coverture,  come  to  him 
as  such  administrator,  are  assets ;  (a)  and  to  their 
amount  only  he  is  liable,  (6)  unless  they  were  expressly 
secured  to  him  by  settlement  made  on  adequate  con- 
sideration, (c) 

If  the  wife  survive  the  husband,  an  action  may  be 
maintained  against  her  for  the  recovery  of  her  debts 
contracted  dum  sola,  {d) 

If  a  man  marry  a  widow,  he  is  not  bound  to  maintain 
her  children,  (e)  unless  he  holds  them  out  to  the  world 
as  part  of  his  own  family.  {/) 

If  there  be  judgment  against  afeme  sole^  who  marries, 
and  dies  before  execution,  the  husband  is  not  liable.  (^) 
But  if  judgment  is  had  against  baromndfeme^  on  wife's 
bond  entered  into  before  marriage,  and  the  wife  dies 
before  execution,  the  husband  is  liable.  (A)  So,  if  judg- 
ment be  had  in  a  sci.  fa,  against  baron  and  femey  on  a 
judgment  against  feme  while  sole^  and  she  die  before 
execution,  another  sci.  fa.  may  go  against  the  husband 
for  execution,  (i) 

In  equity,  the  creditors  of  the  first  husband  may, 
where  his  wife  was  administratrix,  follow  the  assets  in 
the  hands  of  the  second  husband,  although  the  wife  be 
dead ;  (k)  and  at  law  during  her  life.  (/)  But  he  is  only 
liable  for  waste  committed  during  the  coverture,  (m) 

A  gift  or  devise  of  lands  to  the  husband  and  wife 
does  not  enable  them  to  take  interests  in  joint  tenancy, 
as  other  persons,  but  they  take  such  benefits  by  entireties. 


(a)  .3  P.  Wms.  409.    Heard  v.  Stamford,  Ca.  Temp.  Talb.  173,  S.  C. 

(b)  H).  (c)  9  Ves.  87.    2  Roper,  Husband  and  Wife,  84. 
(ji)  Woodman  v.  Chapman,  1  Campb.  N.  P.  C.  189»  per  Lord  Ellen- 

borough,  C.  J.  (e)  4  Term  Rep.  118.    4  East,  76. 

(/)  3E8p.  N.  P.O.  1.  (s)  3  Mod.  186.  (A)  1  Sid.  337. 

(ft)  Garth.  30.    Obrian  v.  Ram,  3  Mod.  186. 
{k)  1  Vern.  309.    2  Vem.  61,118.     1  Eq.  Ca.  Abr.  60,  61 . 
(i)  Cro.  Car.  603.     1  Roll.  Abr.  351. 
(m)  Sanderson  v.  Crouch,  2  Vern.  118. 
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Thus,  a  devise  to  A.  and  B.,  who  are  strangers  to, 
and  have  no  connexion  with  each  other,  creates  a  joint- 
tenancy,  and  a  conveyance  by  one  of  them  will  sever 
the  joint  interest,  and  pass  a  moiety  to  the  alienee ;  but 
under  a  devise  to  the  husband  and  wife,  since  they  take 
by  entireties,  and  not  in  moieties,  the  husband  is  not 
enabled  by  his  own  conveyance  to  divest  the  wife's  estate 
or  interest,  so  that  if  she  survive  him,  she  will  be  en- 
titled to  the  whole,  (a) 

The  principle  of  this  rule  is  founded  upon  that  unity 
of  persons  in  man  and  wife  which  the  common  law 
creates  upon  the  due  solemnization  of  the  marriage.  By 
that  law  all  gifts,  grants,  and  devises  to  husband  and 
wife,  and  their  heirs,  operate  in  such  a  manner  as  to 
give  to  each  the  whole,  and  not  in  moieties,  and  the  hus- 
band alone  cannot  dispose  of  any  part  of  the  estate  so 
given.  The  rule  equally  applies,  whether  the  property 
be  in  possession,  remainder,  or  reversion  ;  (b)  and  such 
an  interest  would  not  be  forfeited  by  the  treason  of  the 
husband,  but  the  wife  would  take  the  whole,  (c) 

Except  in  some  few  cases  of  necessity,  which  have 
been  before  adverted  to,  the  common  law  did  not  per- 
mit the  wife  to  take  or  enjoy  real  or  personal  estate, 
separate  from,  and  independent  of  her  husband.  Her 
incapacity  in  this  respect  has  been  greatly  relaxed  in 
modem  times. 

The  interposition  of  trustees  seems,  at  the  first,  to 
have  been  deemed  essentially  necessary,  in  order  to 
protect  the  wife's  separate  interest ;  {d)  and,  regularly, 
when  property  is  intended  to  be  given  or  settled  upon  a 
married  woman  for  her  separate  use,  it  ought  to  be  vested 


(a)  Co.  Litt.  187.  Doe  dem.  Freestone  v.  Parrott,  5  Term  Rep.  652. 
Back  V.  Andrew,  2  Vern.  120.  Free,  in  Chan.  1.  Green  v.  King,  2  Bl. 
Rep.  1211.  Doe  ▼.  Wilson,  4  Bam.  and  Aid.  303.  Preston  on  Abstracts, 
vol.  2,  p.  39- 

(b)  2  Lev.  39.     Co.  Litt.  187  b.  (c)  lb.  187  a. 
(rf)  Harvey  v.  Harvey,  1  P.  Wms.  125.  Burton  v.  Pierpoint,  2  P.  Wms.  78. 
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in  trastees  for  her ;  but  it  has  been  established,  more 
than  a  century,  that  if  land,  or  personalty,  be  devised, 
or  settled  to,  or  upon  a  married  woman,  for  her  separate 
use,  although  it  be  not  vested  in  trustees,  still  in  equity 
the  intention  will  be  effectuated,  and  the  wife's  interests 
protected  by  converting  her  husband  into  a  trustee 
for  her.  (a) 

In  the  cases  referred  to,  the  property  was  given  by 
strangers  to  the  wife's  separate  use ;  but  the  principle 
equally  applies,  and  even  more  strongly,  when  the  estate 
is  given  to  the  husband  for  her  separate  use.  (b)  In 
these  instances,  he  will  be  a  trustee  for  his  wife  of  such 
property,  and  the  wife's  equity  to  it  will  be  enforced 
against  assignees  in  bankruptcy,  and  under  the  insolvent 
debtors  acts,  and  against  trustees  under  conveyances 
from  the  husband  to  pay  debts,  (c) 

It  is  settled,  therefore,  that  when  the  intention  ap- 
pears that  the  property  bequeathed  to,  or  settled  upon, 
the  wife,  or  agreed  in  writing  to  be  settled  on  her,  should 
be  to  her  sole  and  separate  use,  whether  it  be  so  given 
immediately  to  her,  without  the  intervention  of  trustees, 
or  to  her  husband  for  her,  a  court  of  equity  will  ef- 
fectuate the  intention,  by  converting  the  husband  into  a 
trustee  for  his  wife,  (rf) 

The  same  principle  of  equity  prevails  when  the  hus- 
band, before  marriage,  agrees  by  writing  that  his  wife 
shall  be  entitled  to  specific  parts  of  real  or  personal 
estate  for  her  separate  use ;  but  from  the  property  not 
having  been  so  expressly  settled,  the  legal  title  to  it  be- 
comes vested  in  him  by  the  subsequent  marriage.  In 
such  a  case  he  will  be  a  trustee  of  the  funds  for  the 
wife's  separate  use. 

When  a  settlement  is  actually  made  before  the  mar- 

(a)  Bennetv.  Davis,  2  P.  Wms.  316.  Parker  v.  Brooke,  9  Ves.  583.   Rich 
y.  Cockell,  ibid.  375.    Davison  v.  Atkinson,  5  Term  Rep.  434. 

(b)  3  Atk.  399.     9  Ves.  369.     Parker  v.  Brooke,  9  Ves.  583. 

(c)  Ex  parte  Cooke,  8  Ves.  356.     Ex  parte,  Hinton,  14  Ves.  598. 

(d)  1  Roper,  Husband  and  Wife,  156. 
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riage,  and  it  affords  internal  evidence  of  having  been  in- 
tended to  secure  the  wife's  property  for  her  separate  use, 
but  the  deed,  as  framed,  is  defective,  in  that  particular,  a 
court  of  equity  will  rectify  the  mistake,  from  the  internal 
evidence  which  the  instrument  affords,  (a) 

It  appears  from  the  cases  (b)  that  the  words 
*^  to  the  tvife's  sole  and  separate  use^^*  are  sufficient. 
The  same  effect  is  given  to  the  expression,  '  *  that 
she  should  enjoy  and  receive  the  issues  and  profits 
for  the  livelihood  of  the  wife  ; "  *  *  tliat  her  receipt  shall 
be  a  sufficient  discharge  ; "  (c)  "  that  the  annual  produce 
of  the  trust-fund,  created  by  his  will,  (d)  should  be  paid 
by  his  trustees  into  her  proper  hands,'\e)  or  *^  for  her 
own  use,  and  at  her  own  disposal.''  {f) 

A  gift  of  stock  to  trustees,  in  trust  to  pay  the  dividends 
to  a  married  woman  for  her  separate  use,  not  limited  to 
her  life,  or  any  other  period,  gives  her  an  absolute  right 
to  the  capital,  {g) 

Whenever  it  appears,  either  from  the  nature  of  the 
transaction,  as  in  the  instance  of  a  settlement  in  the 
contemplation  of  marriage,  where  the  husband  is  a 
party,  or  from  the  whole  context  of  the  instrument, 
limiting  to  the  wife  the  property,  that  it  was  intended 
she  should  have  it  to  her  sole  use,  that  intention  will  be 
carried  into  effect  by  a  court  of  equity.  (A) 

The  husband  will  not  be  deprived  of  his  marital  right 
in  the  wife's  property,  unless  the  intention  be  clear 

(a)  Sugden  on  Vendors  and  Purchasers,  9th  edit  p.  161,  et  seq.  Barstow 
y.  Kilvington,  5  Ves.  593.  Beaumont  v.  Bramley,  1  Turn,  and  Rusa.  41. 
Ball  y.  Storie,  1  Sim.  and  Stu.  210. 

(6)  Adam  son  y.  Armitage,  Coop.  Rep.  283.  19  Ves.  416.  Ex  parte 
Ray,  1  Madd.  199- 

(c)  Lee  V.  Prieaux,  3  Bro.  C.  C.  382. 

{d)  Hartley  v.  Hurle,  5  Ves.  jun.  540. 

(e)  18  Ves.  jun.  434.     Dixon  y.  Olmius,  2  Cox,  Rep.  414. 

(/)  Prichard  y.  Ames,  1  Turn,  and  Russ.  222. 

{g)  Elton  V.  Shepherd,  1  Bro.  C.  C.  532.      Haig  v.  Swiney,^l  Sim.  and 

Stu.  487. 
(A)  Tyrrell  v.  Hope,  2  Atk.  658.     Darlcy  y.  Darley,  3  Atk.  399. 


520  CONFLICT    OF    LAWS. 

that  he  should  not  derive  any  benefit  from  it,  but  that  the 
wife  should  have  the  personal  use  and  disposition  of  it.  (a) 

The  expressionsin  the  instrument  under  which  the  wife 
claims  the  property,  as  having  been  settled  to  her  se- 
parate use,  ought  to  import  the  exclusion  of  the  husband, 
or  a  restriction  or  qualification  of  his  marital  right. 
The  expressions  in  a  bequest  to  a  married  woman  ^'for 
her  own  use  and  benefit^'*  or  "  to  be  paid  "  to  her,  to  and 
for  her  use^'  during  her  life,  will  not  be  sufl&cient.to 
exclude  the  husband,  and  raise  a  trust  for  her  separate 
use.  {b) 

When  a  testator  gave  a  moiety  of  the  residue  of  his 
estate  to  the  husband  and  another  person  as  trustees,  in 
trust  to  the  wife  for  her  life,  the  circumstance  of  the 
husband  being  named  as  one  of  the  trustees  was  held 
not  to  be  a  sufficient  ground  for  inferring  that  the 
testator  intended  that  she  should  take  the  life-interest 
in  the  trust-fund  to  her  separate  use :  it  was  not  necessary 
to  determine  what  might  be  the  inference  if  the  husband 
was  named  as  the  sole  trustee  of  a  fund  given  to  the  wife 
for  her  life,  (c) 

It  has  been  settled,  that  the  mere  agreement  of  the 
husband  and  wife,  before  and  in  contemplation  of  mar- 
riage, that  she  might  dispose  of  her  real  estate  by  deed 
or  will  during  the  coverture,  will  enable  her  to  defeat 
the  right  of  her  heir  after  her  death,  by  either  of  those 
instruments,  notwithstanding  he  acquired,  by  descent  of 
the  legal  estate,  a  complete  title  at  law.  In  this  case  a 
court  of  equity  considers  the  heir  a  trustee,  and  will 
compel  him  to  convey  the  property  to  the  wife's  ap- 

(a)  Rich  y.  Cockell,  9  Ves.  370,  377.  Tyler  v.  Lake,  4  Simons,  144. 
2  Ru88.  and  Myln.  183.  Stanton  y.  Hall,  2  Russ.  and  Myln.  175.  Mauey 
y.  Parker,  2  Myln.  and  Keene,  181. 

{b)  Dakins  y.  Beresford,  1  Ch.  Cas.  194.  Brown  y.  Clark,  3  Ves.  166. 
Lumb  v.  Milnes,  5  Ves.  517.  Jacobs  y.  Amyatt,  1  Mad.  375.  Johnes  y. 
Lockhart,  3  Bro.  C.  C.  383.  Wills  y.  Sayers,  4  Mad.  409.  Roberts  v. 
Spicer,  5  Mad.  491. 

(c)  Ex  parte  Beilby,  1  Glyn  and  Jam.  167. 
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pointee.  The  principle  on  which  the  court  proceeds  is, 
that  the  wife  being  capable  before  the  marriage  of  making 
a  valid  contract,  and  disposing  of  her  own  real  estate, 
and  as  it  was  the  intention  of  the  parties  that  she  should 
retain  a  power  of  disposing  of  it,  notwithstanding  her 
coverture,  the  court  considers  that  to  be  done,  which  is 
agreed  to  be  done,  (a) 

But  this  principle  does  not  apply  to  an  agreement 
after  marriage,  since,  in  that  case,  the  wife  is  disabled 
from  entering  into  any  contract  in  regard  to  her  real 
property,  either  to  bind  herself  or  her  heir,  and  the 
husband's  agreement  can  only  be  obligatory  upon  him- 
self, to  the  extent  of  his  interest  in  -the  estate.  Such  an 
agreement,  therefore,  cannot,  it  is  presumed,  bind  the 
wife's  heir,  and  convert  him  into  a  trustee  of  the  legal 
estate  for  the  wife's  appointee.  (6) 

The  devise  or  settlement  under  which  the  wife  ac- 
quires a  separate  estate,  will  not  be  extended  to  any 
other  coverture,  than  that  in  the  contemplation,  or  during 
the  existence  of  which,  the  devise  or  settlement  was  made, 
imless  the  will  or  settlement  expressly  or  necessarily 
excludes  not  only  her  intended  or  present  husband,  but 
any  second  or  other  husband  whom  she  may  marry  after 
the  death  of  her  former  husband.  Thus,  by  a  settlement 
in  contemplation  of  the  marriage  between  R.  G.  and  C.  L., 
certain  property  was  assigned  to  trustees  in  trust,  to  re- 
ceive the  income  of  the  trust  property  during  the  wife's 
life,  and  pay  the  same  into  her  hands  for  her  own  sole 
and  separate  use  and  benefit,  or  as  she  should  by 
writing  under  her  hand,  notwithstanding  her  coverture^ 
direct  or  appoint,  but  no  payment  to  be  made  by  antici- 
pation, or  before  the  same  should  become  due ;  and  it 
was  declared,  that  the  same  should  not  be  subject  or 

(a)  Wright  v.  Cadogan,  2  Eden»  239.  1  Bro.  Pari.  Cas.  486.  Rippon  v. 
Dawding,  Amb.  565. 

(6)  Dillon  V.Grace,  2  Scho.  and  Lef.  463.  Wright  v.  Englefield,  Amb.  468. 
2  Roper,  Husband  and  Wife,  179- 
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liable  to  the  power,  control,  debts,  forfeiture,  inter- 
meddling, engagements,  or  incumbrances  of  her  intended 
husband;  and  that  the  receipt  or  receipts  of  C.  L. 
signed  with  her  own  hand,  or  of  such  person  or  persons 
as  she  should  appoint  in  writing,  should,  from  time  to 
time,  be  a  good  and  sufficient  discharge  or  discharges 
for  the  same;  and  from  and  immediately  after  her 
decease,  in  case  R.  G.  should  survive  her,  to  permit 
and  suffer  him  to  receive  and  take  such  income 
for  his  life ;  and  from  and  after  the  death  of  the  sur- 
vivor of  them,  in  trust,  for  the  benefit  of  all  and  every 
the  children  or  child  of  C.  L.  by  R.  G.,  or  any  future 
husband  after  his  decease. 

It  was  also  declared  that  the  trustees  should,  after  the 
decease  of  the  survivor,  R.  G.,  stand  possessed  of  the 
trust  premises,  in  trust  for  such  persons,  &c.,  as  C.  L., 
notwithstanding  her  coverture,  by  her  will  (which 
notwithstanding  her  coverture  she  was  thereby,  and 
by  the  said  R.  G.,  her  intended  husband,  authorized 
and  empowered  to  make)  should  bequeath  the  same. 

R.  G.  the  husband  having  died,  C.  L.  married  again. 
It  was  held  that  the  provision  for  the  separate  use  of 
the  lady  was  confined  to  the  first  marriage,  and  there- 
fore that  the  second  husband  was  entitled  to  receive  and 
dispose  of  the  income  of  her  trust  property  during  the 
coverture,  (a) 

A  testator,  after  charging  his  plantation  with 
£10,000,  directed  the  annual  interest  to  be  paid  to  and  for 
the  separate  use  of  his  daughter  I.  A.,  the  wife  of  I.  B.  L. 
for  her  life,  totally  free  and  independent  of  the  debts, 
control,  or  engagements  of  her  husband.  And  from 
and  after  the  death  of  his  said  daughter  I.  A.  L.  he 
gave,  bequeathed,  and  disposed  of  the  said  sum  of 
£10,000,  unto  and  amongst  all  and  every  the  children 
of  his  said  daughter  by  her  said  husband,  the  said  I.  B.  L. 

Crt)  Knight  V.  Knight,  I6th  April,  1834.  V.  C. 
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It  M[a8  held  that  no  trust  was  created  for  the  separate 
use  of  the  lady,  except  during  her  marriage  with 
L  B.  L.  (a) 

But  in  a  case  where  the  testator  has  clearly  intimated 
that  the  restriction  should  continue  after  the  death  of 
the  present  husband,  the  court  has  given  effect  to  it. 

Lands  were  devised  to  trustees  in  trust  to  pay  the 
rents  and  profits  to  testator's  daughter  F.  for  life,  who  was 
then  married,  or  to  such  person  as  she  should  appoint, 
notwithstanding  her  coverture,  but  not  into  her  hus- 
band's hands,  with  a  direction  that  such  rents  and 
profits  should  not  be  subject  to  any  control,  mans^e- 
ment,  or  disposal  of  her  husband,  nor  liable  to  any  debts 
which  he  had,  or  should  contract,  the  same  being  ex- 
pressed to  be  designed  by  the  testator  for  the  wife's 
separate  use  and  benefit,  and  to  be  at  her  own  disposal^ 
notwithstanding  coverture,  with  remainder  to  the  issue 
male  of  B.  in  tail,  remainder  to  her  issue  female. 
F.'s  husband  died  between  the  date  of  the  will,  and  the 
making  of  the  codicil  after-mentioned,  and  she  married 
G.  after  the  testator's  death.  The  codicil  noticed  the 
death  of  F.'s  first  husband^  and  confirmed  the  will  in 
all  particulars  not  altered  or  revoked  by  it.  It  was 
determined  that  according  to  the  true  construction  of 
the  will  and  codicil,  the  latter  expressly  mentioning  the 
death  of  the  first  husband,  and  still  continuing  the  re- 
striction, the  testator  intended  that  his  daughter  should 
enjoy  the  lands  free  from  the  control  of  any  husband.  (6) 

When  property  is  limited  to  the  separate  use  of  a 
married  woman  generally ^  without  restraining  her  from 
disposing  of  it  by  anticipation,  and  without  giving  to 
her  any  particular  power  of  disposition,  she  may  sell, 
pledge,  or  incumber  it  in  the  same  manner  as  if  she 
were  2ifeme  sole. 

(a)  Benson  v.  Benson,  30th  Jan.  1835.  V.  C. 

{h)  Beable  v.  Dodd,  1  Term  Rep.  193.  Horseman  v.  Abbey,  1  Jac.  and 
Walk.  381. 
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Thus,  leasehold  and  other  personal  estate  was,  on 
the  marriage  of  B.,  settled  in  trust  for  her  separate 
use.  She  was  indebted  by  bond  at  the  time  of  her 
marriage.  In  a  suit  by  her  creditor  for  payment  of 
his  demand  out  of  her  separate  property,  it  was  de- 
creed that  B.'s  effects,  vested  in  her  trustee,  were  to  be 
considered  as  the  property  of  a  feme  sole,  and  it  was 
ordered  that  the  debt  and  costs  should  be  paid  out  of 
£500  East  India  Stock,  in  the  hands  of  her  trustee,  (a) 

So  where  Bank  annuities  were  limited  in  trust  to 
permit  B.  to  take  or  receive  the  dividends  to  her  own  use 
for  life,  independent  of  her  husband  C,  or  any  future 
husband,  and  the  husband  and  wife,  in  consideration 
of  a  sum  of  money  paid  to  them  by  D.,  assigned  the 
dividends  to  a  trustee  during  B.'s  life  to  secure  the 
grant  of  an  annuity  to  D.,  the  grant  was  established,  (b) 

A  gift  of  the  rents  and  profits  of  real  estates  to  the  wife 
for  her  separate  use  enables  her  to  dispose  of  them  as  a 
feme  sole,  in  the  same  manner  as  she  might  dispose  of  a 
similar  gift  of  personal  estate.  But  a  gift  to  her  of  real 
estate  for  her  separate  use,  unaccompanied  by  an  express 
power  to  her  to  dispose  of  it,  will  not  enable  her  to 
make  a  disposition  of  it  by  any  tther  mode  than  that 
by  which y^me^  covert  dispose  of  their  real  estate,  (c) 

When  property  is  limited,  not  to  the  wife's  separate 
use  generally,  without  any  special  power  of  disposition 
given  or  reserved  to  her,  but  she  takes  only  a  partial 
interest,  as  for  life,  with  a  power  to  appoint  the  capital, 
she  must  make  the  appointment  by  such  instrument 
and  with  such  ceremonies  as  are  required  by  the  power, 
in  order  to  pass  the  absolute  interest  in  the  fund  to  a 

(a)  Briscoe  v.  Kennedy,  1  Bro.  C.  C.  17  in  notes.  Huhne  v.  Tenant, 
1  Bro.  C.  C.  16.  2  Dick.  560,  S.  C.  See  also  Pjrbus  v.  Smith,  1  Ves.  jun. 
189.  *  3  Bro.  C.  C.  340,  S.  C.  Dillon  v.  Grace,  2  Scho.  and  Lefroy,456. 
Heatley  v.  Thomas,  15  Ves.  596.  17  Ves.  365.  3  Mad.  387. 

(6)  Wagstaff  v.  Smith,  9  Ves.  521.  Power  v.  Bailey,  1  Ball  and  Beat  49. 
Parkea  v.  White,  11  Ves.  210. 

(e)  2  Roper,  Husband  and  Wife,  182. 
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volunteer,  (a)  But  this  is  not  so,  when  the  appointees 
are  purchasers,  incumbrancers,  or  creditors,  for  since 
courts  of  equity  supply  defective  execution  of  powers  in 
favor  of  such  persons,  if  the  wife  for  a  valuable  con- 
sideration purport  to  execute  her  power,  and  it  should 
prove  defective,  the  appointee  will  be  entitled  to  have 
such  defect  supplied  in  a  court  of  equity,  (b) 

But  the  court  cannot  interfere  to  remedy  defective 
executions  of  powers,  if  the  powers  be  not  attempted  to 
be  executed.  The  intention  to  execute  them  must  be 
therefore  apparent,  (c) 

The  defects  to  be  supplied  are  such  as  do  not  destroy 
the  instrument  of  appointment  itself.  Thus,  if  a  married 
woman  charge  her  separate  estate  with  an  annuity,  and 
the  deed  granting  it  become  void  from  a  proper  me- 
morial of  the  deed  not  being  enrolled,  the  annuitant  has 
no  relief  in  equity,  (d) 

As  the  separate  estate  of  the  wife  is  the  invention  of 
equity,  the  same  court  which  invented  might  mould  and 
modify  its  own  creation  in  whatever  manner  it  thought 
fit.  It  is  by  force  of  the  donor's  intention,  to  which,  in 
the  case  of  a  feme  covert,  equity  gives  effect,  that,  con- 
trary to  the  rule  of  law,  a  married  woman  is  permitted 
to  hold  property  in  this  peculiar  manner,  and  it  is 
strictly  in  accordance   with   the  same  principle,  that 

(a)  Sockctt  V.  Wray,  4  Bro.  C.  C.  483.  Croft  v.  Slec,  4  Vc8. 60.  O'Kealte 
V.  Calthorpe,  8  Ves.  177-  Reid  v.  Shergold,  10  Yes.  370.  Richards  v. 
Chambers,  10  Yes.  580.  Bradly  v.  Westcott,  13  Yes.  445.  Anderson  y. 
Dawson,  15  Yes.  532.     Doe  v.  Thorley,  10  East,  438.     Lee  v.  Muggeridf^e, 

1  Yes.  and  Beames,  118.    VITellman  y.  Bowring,  1  Sim.  and  Stu.  24.     San- 
ders y.  Franks,  2  Mad.  147. 

ijb)  Cowp.  267.     Sergeson  v.  Sealey,  2  Atk.  412,  415.     ToUet  v.  ToUet, 

2  P.  Wms.  490.      Hervey  v.  Herrey,   1  Atk.  563.      Cotter  v.  Layer, 
2  P.  Wms.  623. 

(c)  Bull  V.  Yardy,  1  Yes.  jun.  270.  See  also  2  Yem.  69.  1  Bro.  C.  C. 
21.  17  Yes.  388,  460,  462.  And  see  Martin  ▼.  MitcheU,  2  Jac.  and 
Walk.  425.    2  Roper,  Husband  and  Wife,  253.  et  seq. 

id)  Bolton  T.  Williams,  2  Yes.  jun.  138.    Jones  v.  Harris,  9  Yes.  498. 
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equity  allows  such  restrictions  to  be  imposed  on  the 
separate  interest  thus  given  as,  by  qualifying  the  extent 
of  her  dominion  over  it,  may,  in  the  judgment  of  the 
settlor  or  testator,  best  secure  to  the  object  of  his  bounty 
the  full  and  uncontrolled  enjoyment  of  the  property  for 
her  own  benefit,  (a)  It  has,  therefore,  allowed  restric- 
tions to  be  imposed  on  that  power  of  alienation  which  is 
incident  to  the  enjoyment  of  separate  property.  Al- 
though it  was  originally  doubted,  yet  it  is  now  established, 
that  an  express  declaration  that  the  wife  should  not  dis- 
pose by  anticipation  of  her  separate  estate,  will  deprive 
her  of  that  power,  (b) 

The  doubt  which  at  first  prevailed,  whether  even  an 
express  declaration  that  the  wife  should  not  dispose  of 
her  separate  interest  by  anticipation  was  valid,  affords 
strong  evidence  that  nothing  less  will  have  that  effect. 
A  direction  that  the  interest  shall  be  paid  from  time  to 
time  into  the  proper  hands  of  the  wife  is  insufficient,  and 
it  has  been  considered  settled  by  the  authorities  that  all 
the  words  usually  found  in  limitations  to  the  separate  uses 
of  married  women,  as  to  pay  the  interests  or  rents  into 
their  oton  hands^  and  from  tijne  to  time^  &c.,  amount  to  no 
more  than  gifts  to  their  separate  uses,  and  leave  them  at 
full  liberty  to  dispose  of  the  income  as  they  please,  (c) 

A  trust  was  declared  to  be  for  the  sole  and  separate 
use  of  the  wife  for  life,  so  as  not  to  be  subject  to  the 
debts,  control,  or  engagements  of  her  husband;  the 
trustees  were  to  pay  the  dividends,  interest,  and  annual 
produce  into  the  hands  of  the  wife,  and  not  otherwise, 
and  the  receipts  of  the  wife  alone  for  what  should  be 

{a)  Woodmeston  ▼.  Walker,  2  Russell  and  Mylne's  Rep.  205,  206. 

(jb)  Jackson  y.  Hobhouse,  2  Merir.  463.  2  Roper,  Husband  and  Wife, 
230,  233. 

(c)  Parkes  v.  White,  11  Ves.  222.  Clarke  v.  Pistor,  3  Bro.  C.C.  568. 
Pybus  ▼.  Smith,  1  Ves.  jun.  1 89.  3  Bro.  C.  C.  340,  S.  C.  Witts  ▼.  Dawkins, 
12  Ves.  501.  Browne  t.  like,  14  Ves.  302.  Hoveyy.  Blakeman,  9  Ves.  524. 
2  Roper,  Husband  and  Wife,  233. 
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actually  paid  into  her  own  proper  hands  to  be  sufficient 
dischai^es.  It  was  decided  that  these  expressions  did 
not  restrain  her  from  disposing  of  her  life  interest,  (a) 

Equity,  which  has  created  the  power  of  a  feme  covert 
over  her  separate  estate,  also  modifies  that  power.  The 
reason  for  such  a  modification  as  deprives  her  of  that 
necessary  incident  of  property,  namely,  the  right  of  alien- 
ating it,  applies  only  during  coverture.  The  devisee,  who 
is  subject  to  the  restriction  against  alienation,  must  be 
^f erne  covert,  or  the  restriction  must  have  reference  to  a 
particular  marriage  in  contemplation.  A  clause  against 
anticipation  annexed  to  a  life  interest  devised  to  a  female, 
unmarried  at  the  death  of  a  testatrix,  does  not  prevent  her 
either  before  or  during  any  subsequent  coverture,  from 
efiectually  assigning  her  whole  interest  in  the  subject  of 
the  devise,  if  she  be  adult,  (i) 

Upon  the  same  reasoning,  clauses  against  alienation  will 
not  operate  after  the  coverture  has  ceased.  Thus,  where 
personal  property  had  been  settled  to  the  separate  use 
of  the  wife  for  her  life,  so  that  she  should  not  anticipate 
it,  with  remainder  as  she  should  appoint  by  will,  and 
in  default  of  appointment,  to  her  daughter,  it  was  held 
that,  on  the  death  of  her  husband,  she  was  entitled,  with 
the  concurrence  of  her  daughter,  to  call  for  a  transfer  of 
the  principal,  (c) 

When  the  married  woman  becomes  discovert ^  she  has 
the  same  power  over  her  property,  as  other  persons. 
The  attempt  to  impose  upon  the  power  of  alienation  a 
fetter  unknown  to  the  common  law  of  England,  might 
be  permitted  to  the  extent  to  which  that  power  was 
created  by  equity,  but  not  further. 

The  wife  may  also  acquire  separate  property  in  con- 

(a)  Acton  v.  White^  1  Sim.  and  Stn.  429. 

(6)  Brown  v.  Pocock,  2  Russ.  and  Mylne,  210,  and  Brown  v.  Pocock, 
5  Simons,  666.  Newton  v.  Reid,  4  Sim.  141.  Massey  v.  Parker,  2  Mylne 
and  Keene,  174.    Woodmeston  v.  ViTalker,  2  Russ.  and  Myln.  197. 

(c)  Barton  t.  Briscoe,  1  Jacob's  Rep.  603.  Brandon  v.  Robinson,  18  Ves. 
429.     1  Rose,  197.    Jones  v.  Salter,  2  Russ.  and  Myln.  208. 
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sequence  of  the  express  agreement  between  her  and  her 
husband  before  marriage,  or  of  his  subsequent  permis- 
sion that  she  may  carry  on  trade  on  her  own  separate 
account,  apart  from  and  without  the  interference  of,  her 
husband.  If  such  an  agreement  be  made  before  the 
marriage,  it  will  be  not  only  obligatory  on  the  husband, 
but  valid  against  her  creditors.  If  it  be  made  during 
the  marriage,  although  it  will  be  obligatory  on  him, 
yet  it  will  not  be  valid  against  his  creditors,  (a)  If 
property  be  vested  in  trustees  before  marriage,  to  enable 
the  wife  to  carry  on  business  upon  her  sole  account,  and 
for  her  separate  use,  the  disability  of  coverture  will  be 
so  far  removed,  that  the  transaction  will  be  established 
against  the  husband  and  his  creditors,  and  the  separate 
character  of  the  wife  as  ?ifeme  sole  will  be  acknowledged, 
and  it  is  not  necessary  that  the  settlement  should  have 
annexed  to  it  a  schedule  of  the  assigned  articles,  if  they 
can  be  otherwise  identified.  In  such  a  case,  the  trustee 
of  the  wife  will  be  entitled  to  the  property  assigned,  and 
to  its  increase  9ji^  profits,  for  her  sole  and  separate  use  and 
benefit.  The  law  considers  the  wife  as  the  agent  of  her 
own  trustee,  and  her  possession  as  his  possession.  (6) 

Thus,  by  a  settlement  before  marriage,  reciting  an 
agreement  that  the  wife's  stock  in  trade,  book -debts, 
&c.,  should  be  assigned  to  a  trustee,  for  her  separate 
use  and  disposal,  to  the  intent  that  she  might  carry  on 
her  trade  at  her  own  risk  and  charges,  and  for  her 
own  separate  and  exclusive  benefit,  she  assigned  to 
A.  all  her  stock  in  trade,  and  other  effects,  at,  in,  or 
about  C,  and  all  book  and  other  debts,  then  or  after- 
wards to  become  due  to  her,  in  the  course  of  her  business 
of  a  milliner  and,  all  other  her  monies  and  effects  in 
her  trade,  in  trust  for  her  separate  vLse.  There  was  no 
schedule  of  the  property  annexed  to  the  deed,  or  referred 

(a)  2  Roper,  Husband  and  Wife,  165,  et  seq.     3  T.  R.  630,  in  notes. 
(6)  Jarman  v.  WooUoton,  3  Tenn  Rep.  618.  Ex  parte  Martin,  2  Roae,  331. 
igVes.  491. 
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to,  but  of  the  furniture  and  some  of  the  articles  an  in- 
ventory was  kept  by  the  trustee.  The  wife  carried  on 
her  trade  for  some  time  after  the  marriage  separately, 
and  in  a  different  house  from  her  husband,  but  latterly 
all  her  effects  were  removed  to  his  house,  and  she 
carried  on  her  business  in  a  separate  apartment.  The 
husband  paid  the  rent  of  the  house,  and  was  at  the  ex- 
pence  of  fitting  up  the  shop.  The  husband  having 
become  a  bankrupt,  the  trustee  brought  an  action  to 
recover  the  goods  and  furniture,  which  he  claimed  under 
the  settlement,  for  the  separate  use  of  the  wife,  but  the 
jury  found  that  tlie  wife's  business  was  not  carried  on 
separately  from  her  husband,  and  therefore  gave  a 
verdict  for  the  assignees  of  the  bankrupt  husband  as  to 
the  stock  in  trade,  and  a  verdict  for  the  trustee  for  the 
furniture.  The  latter  verdict  having  been  unsatisfactory 
to  the  assignees,  a  new  trial  was  moved  for,  upon  the 
grounds  that  either  the  trust  deed  did  not  protect  the 
property,  or  that  the  assignees  were  entitled  to  retain 
the  possession  under  the  statute  of  James  the  First,  (a) 
As  to  the  first,  the  court  decided  that  the  deed  was  valid, 
the  husband  and  wife  being  parties  to  it,  and  that  it 
protected  the  goods,  &c.  comprised  in  it  for  the  wife's  se- 
parate use ;  also,  that  the  want  of  a  schedule  to  the  deed, . 
specifying  the  property  assigned,  was  immaterial,  for  it 
would  have  given  no  public  notice  or  information,  and  it 
would  have  been  only  known  to  the  persons  interested 
in  the  settlement.  As  to  the  second  point,  the  court  said 
that  the  husband  had  not  the  order  and  disposition  of 
the  property  with  the  consent  of  the  real  owner  to  make 
the  case  fall  within  the  statute,  for  the  trustee  was  the 
legal  owner,  who  never  consented,  and  the  wife's  pos- 
session of  the  goods  was  as  agent  of  such  trustee.  The 
court,  therefore,  refused  to  grant  a  new  trial,  (ft) 

In  these  cases  it  will  be  seen  upon  what  principle  a 

(a)  21  Jac.  I,  c.  19-  (6)  Jarman  v.  Woolloton,  3 Term  Rep.  618. 
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court  of  law,  by  circuity,  changes  in  effect  the  character  . 
of  wife  into  that  of  a  single  woman.  This  principle, 
however,  does  not  enable  the  wife  to  give,  negotiate,  or 
take  securities  in  her  own  name,  for  as  it  has  been  before 
observed,  the  common  law  vests  all  her  personal  estate 
in  her  husband,  and  it  is  by  considering  the  wife  as  the 
agent  of  the  trustee  that  the  rule  is  evaded  without  being 
overturned  ;  but  that  construction  cannot  be  made 
against  actual  expression  to  the  contrary.  Accordingly, 
if  she  give,  negotiate,  or  accept  securities  for  money  in 
business  in  her  own  name^  whether  her  separate  trading 
be  in  consequence  of  such  or  the  like  settlements  before 
marriage,  as  above  noticed,  or  with  the  husband's  con- 
sent after  marriage,  the  securities  given  or  negotiated 
will  be  void,  and  those  taken  by  her  will  vest  in  him, 
together  with  the  right  to  receive  the  money,  (a)  But 
if  she  use  the  name  of  her  husband  in  these  transactions, 
then,  probably,  they  would  be  supported  at  law,  upon 
the  presumption  made  in  several  other  instances  of  her 
having  acted  under  authority  from  him.  (6) 

It  will  have  been  perceived  that  where  the  settlement 
is  made  before  marriage,  a  court  of  law  recognises  and 
protects  the  separate  property  which  the  wife  acquires 
by  her  separate  trading  ;  but  if  the  husband,  after  the 
marriage,  permits  the  wife  to  carry  on  her  business  as  a 
feme  sole^  her  transactions  in  it  with  strangers  bind  him, 
because  she  will  be  presumed  to  have  received  his  au- 
thority to  do  all  necessary  and  proper  acts  for  the  pur- 
pose of  carrying  it  on.  But  at  law,  the  profits  belong 
to  the  husband,  and  as  no  trustee  is  interposed,  a 
court  of  law  has  no  other  person  whom  it  can  recognise 
as  the  owner  of  that  property  but  the  husband. 

A  court  of  equity  not  only  recognises  settlements  made 
before  or  after  marriage,  enabling  the  wife,  by  the  inter- 


(a)  Supra,  p.  463. 

(6)  Barlow  v.  Bishop,  I   East,  432.      Cotes  v.  Davis,  1  Campb.  48S. 
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position  of  trustees,  to  carry  on  trade  as  a  feme  solcy  and 
regards  the  property  as  vested  in  her  trustees,  but  as  it 
is  not  fettered  by  those  rules  peculiar  to  the  proceedings 
and  principles  of  a  court  of  law,  it  will  make  the  husband 
a  trustee  for  her  separate  use,  when  no  trustee  has 
been  interposed.  If,  therefore,  the  husband  merely  agree 
in  articles  before  the  marriage,  that  his  wife  should  carry 
on  business  on  her  own  sole  account,  or  if,  without  any 
such  agreement,  he  permit  her  to  do  so  afterwards, 
all  that  she  earns  in  the  trade  will  in  equity  be  her 
separate  property,  and  be  applicable  and  disposable  by 
her  as  such,  subject  to  the  demands  affecting  it.  (a) 

If  the  husband  desert  his  wife,  and  by  the  assistance 
of  her  friends  she  carry  on  a  separate  trade  for  her 
support,  the  property  acquired  by  her  during  his 
absence  will  be  regarded  in  equity  as  her  separate  pro- 
perty. (6) 

The  wife's  power  of  disposition  over  her  separate 
property  has  been  already  considered.  It  remains  to 
be  seen  how  far  it  may  be  made  available  to  her  general 
creditors.  The  commori  law  does  not  allow  a  married 
woman,  except  in  special  cases,  to  contract  as  a  feme 
sole^  nor,  as  such,  to  sue  or  be  sued.  The  wife  cannot, 
therefore,  at  law,  bind  herself  by  any  contract  in  regard 
to  her  separate  property.  Courts  of  equity,  in  analogy 
to  the  common  law,  hold  that  her  general  personal  en- 
gagements will  not  affect  her  separate  property,  (c)  If, 
therefore,  the  wife  contract  debts  generally,  without 
doing  any  act  indicating  an  intention  specifically  to 
charge  her  separate  estate  with  the  payment  of  them,  a 
court  of  equity  will  entertain  no  jurisdiction  for  an  ap- 
plication of  such  estate  in  the  hands  of  her  trustees  to 
such  purposes  during  her  life,  (rf) 

(a)  2  Roper,  Husband  and  Wife,  pp.  140,  172. 

(6)  Cecil  V.  Juxon,  1  Atk.  278.     Lamphir  v.  Creed,  8  Ves.  599. 

(c)  2  Dick,  562. 

(d)  The  Duke  of  Bolton  v.  Williams,  2  Ves.  jun.  138.      Jones  v.  Harris, 
9  Ves.  498.     Greatley  v.  Noble,  3  Mad.  Rep.  94. 
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The  doctrine  of  a  court  of  equity  has  been  thus 
stated  :  "  K  feme  covert  being  incapable  of  contract,  this 
court  cannot  subject  her  property  to  general  demands ; 
but  that  as  incident  to  the  power  of  enjoyment  of  separate 
property,  she  has  a  power  to  appoint  it,  and  that  this 
court  will  consider  a  security  executed  by  her  as  an  ap- 
pointment, pro  tanto,  of  her  separate  estate."  (a)  In 
such  cases  the  security  is  implied  to  be  an  execution  of 
her  power  to  charge  the  property,  (ft) 

It  has  been  frequently  remarked,  that  this  rule 
which  treats  a  general  security,  executed  by  a  married 
woman,  purporting  only  to  create  a  personal  demand,  and 
not  referring  to  her  separate  property,  as  intended  to  be 
an  appointment  of  or  charge  upon  that  property,  is 
a  strong  instance  of  implication,  founded  more  upon  a 
desire  to  do  justice,  than  upon  any  satisfactory  reasoning. 
It  has  been  urged  in  its  support,  that  the  security  must 
be  supposed  to  have  been  executed  with  the  intention 
that  it  should  operate  in  some  way,  and  that  it  can 
have  no  operation,  except  as  against  the  separate 
estate,  (c) 

The  proposition  that  the  wife's  general  creditors  have 
no  claim  upon  her  separate  estate  must,  it  would  seem, 
be  confined  to  the  continuance  of  her  life.  Thus,  in  a  case 
where  a  married  woman,  having  separate  property,  died 
indebted  by  bond  and  simple  contract,  and  there  being 
a  deficiency  of  assets  to  satisfy  all  her  debts,  the  simple 
contract  creditors  insisted  that  those  by  specialty  were 
not  entitled  to  a  preference,  but  that  the  distribution 
should  be  pari  passu ;  and  it  was  said  that  the  circum- 
stance of  a  debt  contracted  by  a  married  woman  being 
secured  by  bond,  gave  the  creditor  no  priority,  and  that 
the  bond,  considered  merely  as  a  bond,  being  void,  the 

(a)  Stuart  v.  Kirkwall,  3  Mad.  389- 
(6)  3  Mad.  94.    Aguilar  v.  Aguilar,  5  Mad.  414. 

(e)  2  Scho.  and  Lef.  464.     See  2  Roper,  Husband  and  Wife,  in  Mr.  Jacob's 
Note,  p.  243. 
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consequence    was  that    all   the   debts   must    be    paid 
equally,  (a) 

The  extent  to  which  separate  property  may  be  sub- 
jected to  the  demands  of  creditors  claiming  under  parol 
agreements  has  not  been  determined.  If  the  sepa- 
rate property  be  land,  it  will,  of  course,  not  be 
liable.  (A)  But  if  it  consist  of  pei^sonalty,  and  the /erne 
covert  has  verbally  agreed  that  part  of  it  shall  be  appro- 
priated to  payment  of  a  debt,  there  seems  to  be  no  ob- 
jection to  holding  that  this  agreement  constitutes  a  lien. 
If,  however,  the  verbal  agreement  be  made  without 
reference  to  the  separate  estate,  it  falls  under  the  head 
of  those  general  engagements  which,  according  to  the 
late  cases,  are  not  binding,  (c) 

If,  however,  property  has  been  fraudulently  acquired 
by  a  feme  covert^  and  transferred  to  trustees  for  her 
separate  use,  the  parties  entitled  may  follow  it,  arid 
recover  it  from  the  trustees,  if  still  in  their  hands,  (rf) 
But  it  seems  that  her  separate  estate  would  not  be 
liable  to  answer  for  the  property  acquired  by  the 
fraud,  unless  identified  and  traced  into  the  hands 
of  her  trustees,  (e) 

Gifts  by  the  husband  to  his  wife  for  clothes,  or  to 
purchase  ornamentd,  or  for  her  separate  expenditure, 
either  by  yearly  allowance  settled  upon  the  wife  before 
marriage,  or  by  gratuitous  gifts  or  payments  afterwards 
made  by  him  to  her  from  time  to  time,  are  known  by 
the  name  of  pin-money.  When  a  settlement  is  made 
for  this  purpose  previous  to  the  marriage,  it  will  be 
binding  not  only  upon  the  husband,  but  also  upon  his 
creditors. 


(a)  Anon.  18  Yes.  258.  Gregory  v.  Lockyer,  6  Mad.  90.     But  see  Court  r. 
Jeffery,  1  Sim.  and  Stu.  106.     Clinton  v.  Willes,  Sugden  on  Powers,  i]  5. 
(6)  aerk  v.  Miller,  2  Atk.  379- 

(c)  2  Roper,  Husband  and  Wife,  246,  Mr.  Jacobus  Note, 
(rf)  Greatley  v.  Noble,  3  Mad.  79. 
(f)  Nantes  v.  Corrock,  9  Ves.  182. 
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When  the  wife  permits  her  pin-money  to  run  in 
arrear  for  a  considerable  time,  and  she  is,  during  the 
whole  period,  supported  by  her  husband,  it  will  be 
presumed,  that  in  consideration  of  such  support,  she 
waived  her  claim  to  pin-money  ;  and  upon  surviving 
her  husband,  she  will  only  be  permitted  to  claim 
arrears  for  one  year  prior  to  his  death,  (a) 

But  this  presumption  may  be  repelled,  and  therefore 
if  it  appear  that  she  demanded  her  pin-money,  or  if  she 
lived  separate  from  her  husband,  and  without  any 
allowance,  (b)  she  will  be  entitled  to  all  arrears  due  at 
her  husband's  death,  (c)  There  is  no  ground  for  such 
presumption,  when  the  wife  is  of  unsound  mind,  and 
therefore  incapable  of  waiving  her  right,  {d) 

But  if  the  provision  be  expressed  to  be  made  for  par- 
ticular purposes,  as  for  the  wife's  apparel  or  private 
expenses,  and  they  are  provided  by  the  husband ;  this 
circumstance  will  bar  the  wife's  claim  to  any  arrears 
of  her  pin-money,  which  otherwise  might  be  due  at 
the  decease  of  her  husband  ;  for  this  will  be  considered 
a  payment  or  satisfaction  by  the  husband,  (e)  So  a 
legacy  given  by  the  husband  of  a  greater  amount  than 
that  of  the  arrears  of  pin-money  due  to  her  at  the  time 
of  making  his  will,  is  considered  a  satisfaction  of  the 
arrears  then  due.  But  it  could  not  be  a  satisfaction  of 
the  arrears  which  might  accrue  after  the  will  was 
made.  (/) 

The  elopement  or  adultery  of  the  wife  is  no  bar  to 
her  enforcing  payment  of  her  pin-money,  or  other 
separate  estate,  (g)  and  a  court  of  equity  will  not  enjoin 

(a)  2  Yes.  sen.  190,     Offley  v.  Offley,  Pre.  Ch.  26. 

(b)  1  Ves.  sen.  267. 

(c)  Ridout  y.  Lewis,  1  Atk.  269. 

(d)  Brodie  v.  Barry,  2  Ves.  and  Bea.  39. 

(e)  Fowler  v.  Fowler,  3  P.  Wms.  355.     Powell  v.  Hankey,  2  P.  Wms.  84. 
Thomas  v.  Bennet,  2  P.  Wms.  341. 

(/)  2  Roper  on  Legacies,  43. 

{ff)  Buchanan  v.  Buchanan,  1  Ball  and  B.  203. 
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her   trustees   from   proceeding  at  law  to  recover  her 
pin-money,  (a) 

In  Sir  Paul  Neal's  case  (b)  it  was  decreed,  that  if  a 
woman  have  pin-money,  or  a  separate  maintenance 
settled  upon  her,  and  by  management  or  good  house- 
wifery she  save  money  out  of  it,  she  may  dispose  of  the 
savings,  or  any  jewels,  &c.  bought  with  them,  by  writing 
in  the  nature  of  a  Mali,  if  she  die  before  her  hus- 
band ;  or  if  she  be  the  survivor,  then  it  was  said  that 
the  money  should  be  her  own,  and  not  be  liable  to  her 
husband's  debts.  But  this  exemption  from  debts  must 
mean,  it  is  presumed,  when  such  provisions  are  made  or 
agreed  to  be  made  before  and  in  contemplation  of  mar- 
riage, for  in  that  case,  the  wife  is  a  purchaser  of  them 
for  a  valuable  consideration,  but  when  they  are  made 
during  the  marriage,  they  being  void  in  law  and  en- 
forced only  in  equity,  that  court  will  not  proceed  to  the 
extent  of  taking  from  the  creditors  a  fund  which  is 
legal  assets  of  the  husband  to  satisfy  their  debts,  (c) 

But  these  cases  in  which  the  wife  has  been  considered 
to  have  a  separate  property  in  her  savings  out  of  a 
voluntary  allowance  from  her  husband  are  shaken  by 
later  authorities,  which  have  laid  down  the  principle, 
that  the  wife  cannot  acquire  separate  property  from  her 
husband,  except  by  a  clear  irrevocable  gift,  either  to 
some  person  as  a  trustee,  or  by  some  clear  and  distinct 
act  of  his,  by  which  he  divests  himself  of  the  property, 
and  engages  to  hold  it  as  a  trustee  for  the  separate  use  of 
his  wife,  (d) 

With  respect  to  the  general  power  of  the  wife  to  dis- 

(a)  Lee  v.  Lee,  Dick,  321,  806.  Moore  v.  Moore,  1  Atk.  276.  Sidney  v. 
SidDey,  3  P.  Wms.  269.  Blount  v.  Winter,  3  P.  Wms.  277,  note.  Sea  • 
grave  v.  Seagrave,  13  Ves.  444. 

(6)  Cited  in  Herbert  v.  Herbert,  Pre.  Ch.  44. 

(c)  Pre.  Ch.  297-  Slanning  v.  Style,  3  P.  Wms.  337.  Calmady  v.  Cal- 
mady,  Mangey  v.  Hungerford,  2  Eq.  Ca.  Abr.  156,  in  marg. 

(d)  5  Ves.  79.  See  Walter  v.  Hodge,  2  Swanst.  92.  Lady  Tyrrell's  Case, 
1  Freem.  304.     1  W'illiams'  Executors,  491,  note. 
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pose  of  the  savings  arising  from  her  separate  property, 
the  principle  is  laid  down  by  the  Lord  Keeper,  in  the 
case  of  Gore  v.  Knight ^  to  the  following  effect,  ''  that 
the  wife  having  a  power  to  dispose  of  the  principal,  she 
necessarily  has  the  like  power  over  its  produce,  for  the 
sprout  is  to  savour  of  the  root^   and   to   go  the  same 

way."(«) 

The  law  of  England  uses  the  teim  paraphernalia  in  a 

sense  different  from  that  in  which  it  is  used  in  the  civil 

law.     It  is  applied  to  the  apparel  and  ornaments  of  the 

wife,  suitable  to  her  rank  and  degree.  (A) 

Pearls  and  jewels,  whether  usually  worn  by  the  wife, 
or  only  on  birth-days  and  other  public  occasions,  are 
to  be  considered  paraphernalia,  (c) 

It  will  make  no  difference,  as  to  the  widow's  right, 
that  the  jewels,  &c.  were  in  the  custody  of  the  husband, 
if  the  wife  occasionally  wore  them,  (rf) 

There  is  an  important  distinction  between  gifts  of  the 
husband  to  the  wife  for  her  separate  use,  and  giflts  by 
him  to  her  as  paraphernalia ;  for  she  may  dispose  abso- 
lutely of  the  things  given  to  her  for  her  separate  use, 
but  when  the  husband  gives  them  to  her  expressly  for 
the  ornament  of  her  person,  she  cannot,  according  to 
the  law  of  England,  dispose  of  them  by  gift,  or  will, 
during  his  life,  {e)  But  the  husband  may  sell  them,  or 
give  them  away  in  his  life-time,  (y*)  although  he  cannot 
dispose  of  them  by  will  during  her  life;(^)  and  they 

(a)  Gore  v.  Knight,  2  Vera.  535.  See  also  1  Vem.  244.  Gold  v.  Rutland, 
1  Eq.  Ca.  Abr.  346,  pi.  18.  Fettiplace  v.  Gorges,  1  Ves.  jun.  46.  3  Bro. 
C.  C.  8.     Cecil  v.  Juxon,  1  Atk.  278. 

(b)  2  Black.  Comm.  436.    Com.  Dig.  Baron  and  Feme,  F.  3. 

(c)  Viscountess  Bindon's  case,  2  Leon,  166,  pi.  201.  S.  C.  Moore,  213, 
Lord  Hastings  v.  Sir  A.  Douglas,  Cro.  Car.  343.  S.  C.  1  Roll.  Abr.  911, 
pi.  9.    W.  Jones,  334.     2  Eq.  Ca.  Abr.  156,  in  marg. 

(d)  Northey  v.  Northey,  2  Atk.  79. 

(e)  Graham  v.  Lord  Londonderry,  3  Atk.  394.  (/)  3  Atk.  394. 

ig)  Cary  v.  Appleton,  1  Cas.  Cha.  240.  Godolph.  part  2,  c.  15,  §  1.  Tap- 
ping V.  Tipping,  1  P.  Wms.  730.  Northey  v.  Northey,  2  Atk.  78,  79. 
Seymore  v.  Tresilian,  3  Atk.  358.     2  Black.  Com.  436. 
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are  liable  to  his  creditors,  in  case  of  a  deficiency  of 
assets,  (a) 

But  the  widow's  claim  to  her  paraphernalia  is  pre- 
ferred to  that  of  a  legatee  of  her  husband,  and,  therefore, 
they  will  not  be  liable  to  satisfy  any  of  the  testator's 
legacies,  either  general  or  specific,  (b) 

If  the  husband  pledge  his  wife's  paraphernalia  as  a 
security  for  money,  the  wife  surviving  him  will  be 
entitled  to  have  them  redeemed  by  his  executors,  out  of 
her  husband's  personal  estate,  if  sufficient  for  that  pur- 
pose, after  payment  of  his  debts,  (c) 

If  the  husband  should  bequeath  to  his  wife  all  house- 
hold goods,  furniture,  plate,  jewels,  linen,  &c.  for  life, 
or  widowhood,  with  remainder  over,  this  will  not  bar 
her  paraphernalia,  {d)  But,  in  such  a  case,  if  the  widow 
does  not,  by  some  act  in  her  life-time,  manifest  her 
election  to  take  them,  by  her  elder  and  better  title,  her 
executor  or  administrator  cannot  lay  any  claim  to  them 
after  her  decease,  (e) 

Paraphernalia  are,  in  their  nature,  materially  distinct 
from  gifts  of  jewels,  &c.  to  the  wife,  by  third  persons 
for  her  separate  use,  as  the  latter  may  be  alienated  by 
the  wife  in  the  life-time  of  the  husband,  and  are  not 
liable  to  his  debts.  With  respect  to  what  shall  be  con- 
sidered as  given  to  her  separate  use,  it  has  been  held  that 
diamonds,  which  had  been  presented  to  the  wife  by  the 
husband's  father,  on  her  marriage  with  his  son,  were  to 
be  considered  as  a  gift  to  the  separate  use  of  the  wife, 
and  to  which  she  was  entitled  in  her  own  right,  (f) 

But   jewels,    &c.    presented    to    the    wife    by  the 

(a)  2  Black.    Com.    436.      Willson    v.    Pack»   Pre.    Ch.  295.      Lord 
Townshend  v.  Windham,  2  Yes.  sen.  7-    Campion  y.  Cotton,  17  Yes.  264. 

(b)  Snelson  v.  Corbett,  3  Atk.  370.     Graham  v.  Lord  Londonderry, 
3  Atk.  395. 

(c)  Graham  v.  Lord  Londonderry,  3  Atk.  395. 

(d)  Marshall  v.  Blew,  2  Atk.  217. 

(e)  Clarges  v.  Albemarle,  2  Yem.  247. 

(/)  Graham  v.  Lord  Londonderry,  3  Atk.  393. 
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husband  himself^  before  marriage,  are  not  exempted 
from  being  liable  to  his  creditors;  for,  imme- 
diately on  the  marriage,  the  law  gives  them  to  the 
husband,  and  he  cannot  be  considered  as  a  trustee  of 
them  for  her  separate  use  afterwards,  (a) 

Neither  the  parents,  nor  the  husband,  nor  wife,  are 
under  any  legal  obligation  to  give  to  each  other,  by 
nuptial  contract,  or  settlement,  any  interest  in  their 
property.  They  may  marry  without  making  any  set- 
tlement; and,  except  in  those  instances,  in  which 
a  court  of  equity  interposes  for  the  protection  of 
the  female,  they  may  be  left  to  the  enjoyment  of 
those  rights  and  interests  which  the  law  gives  them. 
But  it  has  been  seen  that  the  wife's  property  may  be 
so  settled,  as  to  exclude  or  abridge  the  rights,  which 
the  husband  would  otherwise  have  acquired  in  it 
by  the  marriage,  and  he  may  thus  be  barred  of  his 
curtesy,  and  of  his  interest  in  the  wife's  property.  The 
husband  may  have  made  such  a  settlement  on  his  wife 
as  to  have  acquired  an  interest  in  her  property  to 
which  he  would  not  otherwise  have  been  entitled.  He 
may  also  make  such  a  settlement  on  her  of  his  own  pro- 
perty, as  to  exclude  her  from  the  dower  to  which  she 
would  otherwise  be  entitled. 

By  the  common  law  the  widow's  acceptance  of  a  col- 
lateral satisfaction,  of  or  out  of  lands  in  which  she 
was  not  dowable,  was  no  bar  to  her  title  to  dower  in 
those  to  which  that  title  attached,  (b)  The  effect  of  the 
Statute  of  Uses  upon  the  conveyances  which  affected  the 
greater  part  of  the  lands  in  England,  was  to  entitle  the 
widow  at  law  to  dower  in  all  her  husband's  unsettled 
estates  of  inheritance,  whilst  she  might,  at  the  same  time, 
retain  the  lands  which  had  been  settled  upon  her  in  lieu 
of  that  right,  (c)  This  inconvenience,  as  well  as  injustice, 

(a)  Bidout  v.  Lord  Plymouth,  2  Atk.  105. 

(6)  Co.  Litt.  36  b. 

(c)  4  Rep.  11  b.  Gilb.  Uses,  321. 
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induced  the  legislature  to  pass  a  statute,  (a)  enabling 
the  husband  to  bar  effectually  his  wife's  right  to  dower, 
by  making  a  provision  for  her  before  marriage,  in  lieu  of 
it.     This  provision  is  known  by  the  name  of  jointure. 

It  is  defined  by  Lord  Coke  to  be  "  a  competent  live- 
lihood of  freehold  to  the  wife,  of  lands  and  tenements, 
to  take  effect  presently  in  profit,  or  possession,  after 
the  decease  of  the  husband,  for  the  life  of  the  wife  at 

the  least/ X*) 

In  the  construction  given  by  courts  of  law  to  this 
statute,  the  validity  of  jointures  is  determined,  with  re- 
ference to  the  widow's  title  to  dower,  in  lieu  of  which 
jointures  were  substituted.  As  to  the  time  of  its  com- 
mencement, certainty,  interest,  &c.  the  jointure  must  be 
as  beneficial  to  the  widow  as  her  dower. 

1st,  The  jointure  ought  to  take  effect  in  possession  or 
profit  immediately  from  the  death  of  the  husband,  (c) 

2nd,  The  jointure  will  be  valid,  whether  it  be  limited 
to  the  widow  solely^  or  to  her  and  her  husband  in  joint 
tenancy,  (rf) 

3rd,  The  estate  limited  to  the  widow  ought  to  be  such 
a  freehold  as  should,  at  the  least,  continue  during  her 
life,  except  it  be  determined  sooner  by  her  own  act.  {e) 

4th,  The  jointure  must  be  made  before  the  marriage, 
in  order  to  be  a  complete  and  irrevocable  bar  to  dower,  {f) 
But  even  if  it  should  be  made  after  the  marriage,  either 
by  deed  or  will,  {g)  it  would  be  a  jointure  within  the 
statute,  if  made  according  to  its  directions,  but  it  would 
be  voidable  by  the  widow,  after  her  husband's  death, 
at  her  election.  (A)     She  will   be  considered  to  have 

(a)  27  Hen.  8,  c.  10,  §  6.     2  Eden,  74. 

(6)  Co.  litt.  36  b.  37. 

(c)  Co.  Litt.  36  b.  4  Rep.  2.  Hob.  151.  Wood  v.  Shurley,  Cro.  Jac.  489. 
Gilb.  Us.  321.     1  Sid.  3,  4.  Corbett  v.  Corbett,  1  Sim.  and  St.  612. 

Carruthers  v.  Carruthers,  4  Bro.  C.  C.  500,  513. 

(<i)  Dyer,  248  a.   4  Rep.  3  b.     3  Bac.  Abr.  Dower  and  Joint.  B. 

Ce)  Co.  Litt.  36  b.  Vernon's  case,  4  Rep.  3  a.  Dyer,  317.  Cro.  Eliz.  452 
Gilb.  Us.  321. 

(/)  Co.  Litt.  36  b.  {3)  4  Rep.  4.  (A)  Co.  Litt.  36  b. 
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confirmed  her  jointure  if  she  enter  on  the  lands  so 
settled,  and  receive  the  rents,  and  will  thus  have 
barred  her  dower,  (a)  If  by  her  writ  of  dower  she 
waive  her  jointure,  she  will,  at  law,  be  confined  to  her 
title,  and  not  be  permitted  to  claim  both  dower  and 
jointure.  (6) 

5th.  The  jointure  must  be  made  in  satisfaction  of  the 
whole  dower,  and  it  ought  to  be  so  expressed  in  the 
deed  or  will  settling  it ;  or  it  must  appear,  by  necessary 
implication  from  the  contents  of  the  instrument,  that  it 
was  intended  to  be  in  bar  of  dower,  (c)  The  deed  should 
be  certain,  and  not  leave  it  doubtful  as  to  what  part  or 
proportion  of  the  dower  the  jointure  was  intended  to 
apply,  when  it  was  not  meant  to  be  in  satisfaction  of 
the  whole,  (d) 

6th.  A  good  /e^a/ jointure,  is  that  which  is  made  to  the 
wife  herself,  and  not  to  any  person  in  trust  for  her.  But 
a  trust  estate  being  equally  beneficial  to  the  widow  as 
a  legal  estate  in  its  duration  and  profit,  will  be  con- 
sidered by  a  court  of  equity  as  a  good  jointure,  (e) 

Lastly.  The  jointure  will  be  good  although  the  lands 
settled  be  not  immediately  derived  from  the  husband, 
but  from  trustees,  or  feoffees,  or  the  jointure  be  made 
by  the  father,  or  such  trustees,  or  feoffees.  (/) 

Although  the  wife  be  an  infant,  she  will  be  bound  by 
a  jointure,  before  marriage,  (g)  In  the  great  case  in 
which   this    point    was   decided,     it    was    also   held, 

(a)  3  Rep.  26  a.  and  b.     3  Leon.  271.  Dyer,  220.   4  Rep.  4.  1  Leon.  31 L 

(b)  Sharp  v.  Furslow,  cited  4  Rep.  4  b.  and  5.      Gosling  ▼.  Warburton, 
Cro.  Eliz.  128. 

(c)  Anon.    Owen's    Rep.   33.     ViUars  v.  Beaumont,  Dyer,  146,  pi.  68. 
Tinney  v.  Tinney,  3  Atk.  8.   Charles  v.  Andrews,  9  Mod.  152.  Mo.  31. 

(d)  Co.  Litt.  36.  4  Rep.  3. 

(e)  Co.  Litt.  36  b.     Hervey  v.  Hervey,  1  Atk.  563.     Corbett  v.  Corbett, 
1  Sim.  and  Stu.  612. 

(/)  Moore's  Rep.  28,  pi.  91.  lb.  93.     Dyer,  228.  Melle's  case,  4  Rep.  4. 

(g)  Buckingham  v.  Drury,  3  Bro.  Pari.  Cas.  492.    2  Eden,  60.    Wilmot's 
Opinions,  223.  4  Bro.  C.  C.  306. 
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1st.  That  a  jointure  settled  upon  a  female  infant,  prior, 
to  maiTiage,  attended  with  all  the  circumstances  con- 
sidered to  be  requisite  by  the  statute  to  render  jointures 
in  general  valid,  was  obligatory  upon  her,  and  bars  her 
of  dower.  2nd,  That  a  covenant  to  make  a  jointure, 
which  would  be  good  at  law,  if  it  had  been  actually 
settled,  will  have  the  same  effect  in  equity.  3rd,  That 
it  is  not  necessary  that  the  jointure  should  be  of  real 
estate,  as  the  literal  construction  of  the  statute  requires, 
if,  from  the  terms  of  the  instrument,  the  heir  is  bound  ; 
and  the  widow  may  have  the  thing  settled  or  agreed  to 
50  secured  out  of  lands  as,  in  the  present  case,  the  widow 
might  have  had  the  whole  of  the  annuity  secured  out  of 
part  of  her  husband's  real  estates,  (a)  And,  4th,  that  the 
jointure  may  bar,  not  only  her  dower,  but  also  her  dis- 
tributive share  in  her  husband's  personal  estate,  under  the 
statute  of  distributions,  and  that,  although  the  dispro- 
portion between  the  value  of  her  dower  and  distributive 
share  and  the  jointure  be  very  great,  still  such  jointure 
will  be  good,  and  bar  her  of  those  rights.  (6) 

An  infant  will  not  be  bound  by  a  jointure,  if  her 
interest  in  the  property  settled,  or  the  amount  of  the  pro- 
perty itself,  be  uncertain  or  precarious,  (c) 

But  a  jointure  on  an  infant  is  not  void,  though  the 
enjoyment  of  it  may  be  uncertain,  by  reason  of  the  hus- 
band's title  to  the  settled  property  being  defective.  If 
the  defect  be  cured,  she  will  be  bound  to  accept  the 
jointure  in  lieu  of  dower.  If,  on  the  other  hand,  the 
jointure  fails,  she  will  be  entitled  to  recover  the  amount 
out  of  the  estates  of  which  she  is  dowable,  as  in  other 
cases  where  a  jointress  is  evicted,  (d) 

(a)  Buckingham  v.  Drury,  2  Eden,  65,  66.     Jordan  v.  Savage,  Bac.  Ab. 
Dower  and  Jointure,  G  5.    Williams  y.  Chitty,  3  Yea.  545, 551. 

(6)  Harvey  v.  Ashley,  3  Atk.  612.      Vixard  v.  Longden,  2  Eden,  66. 
Boynton  v.  Boynton,  1  Bro.  C.  C.  445. 

(c)  Carruthers  v.  Cairuthers,  4  Bro.  C.  C.  600. 

id)  Corbett  v.  Corbett,  1  Sim.  and  Stu.  612. 
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As  copyholds  are  not  within  the  statute  of  jointure,  a 
jointure  oi  copyholds  is  not  a  good  legal  jointure,  (a)  and 
does  not  bar  the  widow's  right  to  freebench  at  law.  (ft) 
As  at  law  the  jointure  will  not  be  binding,  when  it  is 
made  after  the  marriage,  so  neither  will  it  be  in  equity, 
but  its  validity  will  depend  upon  the  widow's  acceptance 
or  refusal  of  it  after  her  husband's  death. 

The  rule  at  law  is,  that  the  jointure  must  be 
made  to  commence  in  possession,  or  profit,  immediately 
from  the  husband's  death.  The  same  prevails  also  in 
equity,  unless  the  intended  wife  be  a  party  to  the  deed, 
and,  by  accepting  it,  consent  to  accept  a  more  uncertain 
and  disadvantageous  provision,  in  lieu  of  dower;  for 
then  she  will  be  bound  and  barred  of  her  common  law 
right,  (c) 

It  is  not  necessary  in  equity,  as  it  is  at  law,  that 
the  estate  limited  in  jointure  should  be  such  an  estate 
of  freehold  as  should  continue  during  the  wife's  life,  ex- 
cept it  determine  sooner  by  her  own  default,  provided  the 
intended  wife  be  of  age,  and  a  party  to  the  deed  ;  because, 
as  in  that  case  she  is  competent  to  settle  and  dispose  of  all 
her  rights,  she  is  enabled  to  extinguish  her  title  to  dower, 
upon  any  terms  which  she  may  think  proper  to  adopt,  (rf) 

In  equity,  the  jointure  will  be  good  and  binding  on 
the  husband  and  wife,  and  bar  her  of  dower,  although 
it  be  not  absolutely  and  completely  settled  upon  her  by 
deed,  but  rests  merely  in  covenant  or  articles  before  the 
marriage,  because  a  court  of  equity  will  decree  a  specific 
performance  of  such  a  covenant  or  articles,  by  directing 
a  settlement,  which  will  have  relation  to  the  period  when 
it  ought  to  have  been  made.(e) 

(a)  Smith  v.  Smith,  5  Ves.  189.  Gilb.  Ten.  182.  Gladstone  v.  Ripley, 
cited  2  Eden,  59.    Walker  v.  Walker,  1  Ves.  sen.  54. 

(lb)  Walker  ▼.  Walker,  1  Ves.  sen.  54. 

(c)  Camithers  v.  Camithers,  4  Bro.  C.  C.  513. 

{d)  Rose  v.  Reynolds,  1  Swanst.  446.  Vizard  v.  Longden,  cited  2  Eden, 
66.     Lacy  v.  Anderson,  1  Swanst.  445.     Warde  v.  Warde,  Amb.  299. 

(e)  3  P.  Wms.  269. 
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It  is  a  rule  of  equity,  as  well  as  of  law,  that  the  join- 
ture is  not  an  absolute  bar  of  dower,  unless  it  be  made 
before  marriage.  In  both  jurisdictions,  if  it  be  a  jointure, 
after  marriage,  within  the  statute  of  Henry  the  Eighth, 
but  waivable  by  the  widow,  she  must  elect  between  such 
a  jointure  and  her  dower ;  but  if  such  provision  be  not  a 
legal  jointure  within  the  act,  the  law  cannot  put  her  to  her 
election,  but  she  will  be  entitled  to  both  the  provision 
and  her  dower,  (a)  In  a  court  of  equity,  however,  the 
intention  of  the  parties  making  and  accepting  the  pro- 
vision is  regarded,  and  where  she  is  not  barred  by 
it,  may  avoid  it.  She  is  not  permitted  to  take  the  pro- 
vision and  the  dower,  but  must  elect  between  them. 

The  practice  of  a  court  of  equity  so  far  agrees  with 
the  rules  of  law,  that  if  it  appear  upon  the  face  of  the 
instrument,  that  the  provision  was  only  intended  in 
satisfaction  of  part  of  the  dower,  but  it  is  left  uncertain 
what  is  the  proportion,  and  in  respect  of  what  lands 
dower  was  intended  to  be  barred  by  it,  such  provision 
will  not  bind  the  widow,  but  she  will  be  entitled,  upon 
giving  up  the  provision,  {h) 

A  jointure  which  the  husband,  before  marriage,  has 
agreed  to  settle  upon  his  intended  wife,  will,  it  has  been 
already  seen,  be  good  in  equity,  although  it  be  not 
actually  so  settled,  but  rests  in  articles,  or  the  husband's 
covenant,  and  such  articles  or  covenant  will  be  decreed 
to  be  specifically  performed,  (c)  As  the  wife  is  considered 
a  purchaser  of  her  jointure,  she  will  be  entitled  to  hold 
it  against  a  prior  voluntary  conveyance  of  the  same  pro- 
perty made  by  her  husband,  (d) 

The  specific  performance  is  not  refused,  because  the 

(a)  Co.  Ldtt.  36  b. 

(6)  Carruthers  v.  Camithers,  4  Bro.  C.  C.  500.  Visard  v.  Longdale, 
3  Atk.  8.  4  Ves.  394.  Walker  v.  Walker,  1  Vea.  sen.  64.  Garthshore  v. 
Chalie,  10  Ves.  1,  20. 

(c)  2  P.  Wms.  222. 

{d)  27  Eliz.  c.  4,  §  5.     1  Roper,  Husband  and  Wife,  488, 492 
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wife  has  eloped  from  her  husband  and  lives  in  adul- 
tery, (a) 

A  widow  who  has  a  legal  jointure,  on  being  evicted 
of  the  whole  or  a  part  of  it  by  superior  title,  is  under 
the  statute  27  Hen.  8,  c.  10,  s.  7,  entitled  to  be  endowed 
of  as  much  of  the  residue  of  her  husband's  real  estate  as 
will  be  equal  to  the  lands  of  which  she  was  evicted,  (b) 
This  right  is  the  same,  whether  the  jointure  was  made 
before  or  after  the  marriage ;  (c)  and  if  the  eviction  of 
the  jointure  lands  take  place  during  the  coverture,  she 
has  the  same  right  to  compensation  by  endowment  out 
of  the  other  estates,  {d)    If  the  husband  had  alienated 
his  other  estates,  the  widow's  right  to  dower  being  re- 
vived on  the  eviction,  she  might,  before  the  passing  of 
the  statute  of  3  and  4  Wm.  4,  c.  105,   enforce  it  at  law 
s^ainst  the  purchaser,  (c)     The  effect  of  the  eviction  is 
to  remit  her  to  her  dower  pro  tanto.   If  the  value  of  the 
jointure  was  less  than  that  of  the  dower,  she  recovers 
the  amount  only  of  the  jointure.  (/)  If  the  value  of  the 
jointure  was  greater  than  that  of  the  dower,  she  is  not 
entitled  to  recover  any  thing  beyond  her  dower,  {g)  and 
she  can  hold  the  lands  recovered  during  her  life  only, 
although  her  jointure  might  have  been  settled  on  her  in 
tail,  or  in  fee  simple.  (A) 

The  widow,  on  being  evicted  of  her  jointure,  is  also 
entitled  to  resort  to  any  remedies  which  she  may  have 
against  her  husband's  assets,  by  covenant  or  other- 
wise, (i) 

Where  the  jointure  is  equitable,  the  consequences  of 

(a)  Sidney  v.  Sidney,  3  P.  Wms.  269. 
(6)  Gervoyes's  ca«e,  Moore,  717- 

(c)  lb.     Beard  v.  Nuthall,  1  Vera.  427.  id)  lb. 

(tf)  Maunsfield's  case,  Co.  Litt.  33  a.  note  8. 
(/)  1  Sim.  and  Stu.  620. 

ig)  Beard  v.  Nuthall,  1  Vem.  427.  Tew  v.  Winterton,  3  Bro.  C  C.  439. 
1  Yes.  jun.  451. 
(A)  4  Rep.  3  b. 
(i)  Beard  v.  Nuthall,  1  Vem.  427. 
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eviction  will,  it  is  presumed,  be  the  same  as  if  it  were 
legal,  (a) 

A  court  of  equity  will  not  decree  the  performance  of 
an  agreement  or  covenant  to  settle  a  jointure  upon  the 
wife,  against  a  person  who  has  equal  equity  with  herself, 
but  who,  in  addition,  has  obtained  the  legal  interest  in 
the  estate ;  as  in  the  instance  of  a  purchaser,  under  a  con- 
veyance of  the  legal  estate,  who  has  paid  his  purchase 
money  without  notice  of  the  agreement  or  covenant.  But 
if  he  be  affected  with  notice  of  the  agreement  or  covenant, 
prior  to  the  completion  of  his  purchase,  he  will  be 
considered  a  trustee  for  the  wife,  and  obliged  to  make 
good  her  jointure,  (b) 

The  widow,  as  a  jointress,  is  entitled  to  emblements, 
which  will  either  pass  by  her  will,  or  belong  to  her 
executor  or  administrator ;  but  she  will  not  be  entitled 
to  emblements  upon  the  lands  at  her  husband's  death, 
because  a  jointure  is  not,  like  dower,  a  continuation  of 
the  husband's  estate,  (c)  She  takes  the  estate  in  jointure 
subject  to  the  incumbrances  which  affected  it  at  the 
time  of  the  settlement,  (d)  She  possesses  the  powers 
incident  to  the  estate  of  a  tenant  for  life,  and  may 
forfeit  her  jointure  by  those  acts  which  constitute  a  for- 
feiture of  that  estate.  Neither  the  wife's  jointure, 
nor  her  right  to  compel  the  performance  of  an 
agreement  to  settle  a  jointure,  is  forfeited  by  her  elope- 
ment from  her  husband,  and  living  in  adultery,  (e)  nor 
by  the  husband's  treason,  or  felony.  (/) 

It  has  been  seen  that,  in  general,  the  widow's  right 
to  dower  could  not,  before  the  passing  of  the  recent 

(a)  Buckingham  v.  Drury,  2  Eden,  68.    Tew  v.  Wintcrton,  1  Yes.  jun. 
452.     Simpson  v.  Gutteridge,  1  Mad.  609. 

(b)  2  Vera.  271,  599-     2  P.  Wms.  681.     1  Atk.  571.     2  Bro.  C.  C.  66. 
(e)  Fisher  v.  Forbes,  9  Vin.  Abr.  373,  pi.  82.     1  Roper,  Husband  and 

Wife,  426,  518. 

(ji)  Goddard  v.  Complin,  1  Chan.  Cas.  119. 

{€)  Sidney  v.  Sidney,  3  P.  Wms.  269.     Blount  v.  Winter,  3  P.  Wms. 
276,  ed.  by  Cox.     Seagrave  v.  Seagrave,  13  Yes.  439. 

(/)  Co.  Litt.  37  a. 

VOL.  I.  N  N 
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Statute,  be  barred  at  law  by  a  collateral  satisfaction,  or 
by  assignment  of  lands  in  which  she  is  not  dowable,  or 
of  a  rent  issuing  out  of  them,  except  it  were  so  pro- 
vided as  to  be  a  legal  jointure  before  marriage,  and 
therefore,  a  bar  by  the  statute  of  jointures  ;  or  unlei^  it 
were  by  devise^  expressing  in  direct  terms,  that  it  should 
be  in  satisfaction  of  dower,  and  therefore,  one  of  the 
jointures  mentioned  in  the  act,  and  voidable  at  her 
election  after  her  husband's  death.  But  courts  of 
equity  had,  before  the  passing  of  that  statute,  been  in 
the  constant  habit  of  considering  testamentary  dis- 
positions in  the  nature  of  equitable  jointures,  although 
not  so  expressed  in  words,  whenever  the  intention  ap- 
peared that  they  were  made  with  that  view. 

As  the  provisions  were  made  after  marriage,  and 
therefore  voidable  by  the  widow,  courts  of  equity 
obliged  her  to  elect  between  such  provisions  and  her 
dower. 

The  title  to  dower  being  a  clear  legal  right,  the  result 
of  all  the  cases  appears  to  be,  that  an  intention  to  exclude 
that  right,  by  voluntary  gift,  must  be  demonstrated 
either  by  express  words,  or  by  clear  and  manifest  im- 
plication, so  that  if  there  be  any  thing  ambiguous  or 
doubtful,  then  the  averment,  that  the  provision  was 
made  in  lieu  of  dower,  cannot  be  supported.  The  only 
question  in  the  cases  has  been,  whether  an  intention,  not 
expressed  by  apt  words,  could  be  collected  from  the 
terms  of  the  instrument,  (a) 

The  result  of  all  the  cases  upon  implied  intention  is, 
that  the  instrument  must  contain  some  provision  incon- 
sistent with  the  assertion  of  a  right  to  demand  a  third 
of  the  lands  to  be  set  out  by  metes  and  bounds,  &c.  (a) 

A  bequest  by  the  husband  to  his  widow,  which  merely 
affects  his  personal  assets,  without  a  declaration  that  it 
is  in  satisfaction  of  dower,  affords  no  implication  what- 

(a)  1  Roper,  Husband  and  Wife,  566. 
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ever  that  the  disposition  was  made  with  that  view  or 
intent,  and  she  will  therefore  be  entitled  to  both,  (a) 
But  a  devise  by  him  to  his  widow  of  lands,  or  rents  out  of 
lands  in  which  the  widow  is  dowable,  does  afford  a  pre- 
sumption  (though  not  of  itself  sufficiently  clear  and 
certain  to  put  her  to  an  election),  that  such  devise  was 
intended  in  lieu  and  bar  of  dower,  (b) 

The  devise  of  an  estate  to  the  widow  for  life,  without 
expressing  it  to  be  in  satisfaction  of  dower,  is  not  in- 
consistent with,  and  therefore,  will  not  oblige  her  to 
elect  between  it  and  her  dower  out  of  other  freehold 
estates  of  her  husband,  notwithstanding  they  are 
devised  to  other  persons ;  and  although  she  may  have 
bequeathed  to  her,  by  the  same  will,  interests  in  or  out 
of  those  other  lands,  not  inconsistent  with  her  legal  right 
to  dower  by  metes  and  bounds,  and  the  dispositions 
made  of  them  by  such  will,  (c) 

The  implication  will  not  arise  upon  a  limitation  in 
remainder  to  the  widow  of  the  estate  out  of  which  she  is 
dowable.  (rf) 

Although  the  estate  of  which  she  is  dowable  be  devised 
to  the  vnfe  and  other  persons  as  trustees  for  sale,  and  the 
proceeds  are  directed  to  form  part  of  the  testator's  personal 
estate,  and  benefits  are  given  to  the  widow  out  of  the 
fund  so  constituted,  yet  there  will  be  no  implication 
arising  from  these  circumstances  sufficiently  clear,  to 
oblige  the  widow  to  elect  between  her  testamentary 
provisions  and  dower  in  the  lands,  on  the  ground  of  in- 
consistency, (e) 

In  order  to  oblige  the  widow  to  elect  between  the 
rent  or  annuity  devised  to  or  in  trust  for  her,  and  her 

(o)  Strahan  v  Sutton,  3  Ves.  249.    Ayres  v.  Willie,  1  Ves.  sen.  230. 

(If)  Lawrence  v.  Lawrence,  2  Vem.  365.  3  Bro.  Pari.  Cas.  483.  Lemon  v. 
Lemon,  Yin.  Abr.  Dev.  T.  C.  pi.  45.  Hitchin  v.  Hitchin,  Pre.  Ch.  133. 
Brown  v.  Parry,  2  Dick,  685.  Birmingham  v.  Kirwan,  2  Scho.  and  Lef.  444, 
454. 

(c)  1  Roper,  Husband  and  Wife,  579. 

(d)  Incledon  v.  Northcote,  3  Atk.  433. 

(e)  French  v.  Davies,  2  Ves.  jun.  572. 

nn2 
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dower  of  the  lands  charged  with  it,  a  clear  implicatioo 
must  arise  from  the  will  and  the  provisions  contained 
in  it,  on  the  ground  of  inconsistency  between  them  and 
the  title  to  dower,  that  the  latter  was  intended  to  be 
purchased  by  the  former,  and  that  the  benefits  under 
the  will  were  meant  to  be  the  only  interests  which  the 
widow  should  have  or  be  entitled  to  in  the  premises.(a) 

The  result  of  the  numerous  cases  is  thus  stated  by 
Mr.  Roper : 

Whether  an  annuity  or  rent  charge  be  given  to  her 
out  of  the  particular  estate  in  which  she  is  entitled  to 
dower,  or  out  of  that  estate  enumerated  amongst  other 
property,  she  will  be  entitled  to  both  provisions,  unless, 
in  the  first  case,  the  estate  is  insufficient  to  pay  the 
annuity  and  to  answer  her  dower,  because  that  circum- 
stance shews  it  was  not  the  intention  of  her  husband, 
that  she  should  be  at  liberty  to  enforce  both  her  claims : 
and  unless,  in  the  second  case,  when  upon  a  consider- 
ation of  the  whole  will,  such  an  inconsistency  appears 
between  the  provisions  or  limitations  in  it,  and  the 
right  to  dower,  as  to  make  the  intention  manifest  and 
indubitable  J  that  she  was  not  to  have  the  benefits  intended 
for  her  by  the  will,  together  with  her  dower,  (b) 

The  recent  statute  (c)  has,  with  respect  to  widows  mar- 
ried since  the  1st  January,  1834,  placed  testamentary 
provisions,  which  might  be  deemed  to  be  in  satisfaction  of 
dower,  on  a  much  more  certain  footing,  and  terminated 
many  of  the  questions  of  construction  which  might  arise 
on  them.  It  enacts,  "  that  where  a  husband  devises 
any  land  out  of  which  his  widow  would  be  entitled  to 

(a)  Birmingham  v.  Kirwan,  2  Scho.  and  Lef.  453.  Pitts  v.  Snowden, 
1  Bro.  C.  C.  292.  Arnold  V.  Kempstead,  2  Eden,  236.  AmbL  466,  S.  C. 
Villa  Real  v.  Lord  Galway,  1  Bro.  C.  C.  292,  note.  Ambl.  682,  S.  C. 
Jones  V.  Collier,  Ambl.  730.  Pearson  v.  Pearson,  1  Bro.  C.  C.  292. 
Wake  v.  Wake,  1  Ves.  jun.  335,  and  3  Bro.  C.  C.  255,  S.  C.  Foster  v. 
Cook,  3  Bro.  C.  C.  347.  Greatorex  v.  Cary,  6  Ves.  jun.  615.  Chahners  v 
Storil,  2  Ves.  and  Bea.  222. 

(6)  1  Roper,  Husband  Wife,  599.  (c)  3  &  4  Wm.  4,  c.  106. 
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dower,  if  the  same  were  not  so  devised,  or  any  estate  or 
interest  therein,  to  or  for  the  benefit  of  his  widow,  such 
widow  shall  not  be  entitled  to  dower,  out  of  or  in  any 
land  of  her  said  husband,  unless  a  contrary  intention 
shall  be  declared  by  his  will."  (a)  It  further  enacts, 
"  that  no  gift  or  bequest  made  by  any  husband,  to  or  for 
the  benefit  of  his  widow,  of  or  out  of  his  personal  estate, 
or  of  or  out  of  any  of  his  land  not  liable  to  dower,  shall 
defeat  or  prejudice  her  right  to  dower,  unless  a  contrary 
intention  be  declared  by  his  will. "(J) 

Ante-nuptial  settlements,  although  they  prevail,  not 
only  against  the  husband  but  against  his  creditors  and 
subsequent  purchasers,  if  they  are  hand  fide  made  before 
and  in  contemplation  of  marriage,  may  be  invalidated 
for  fraud,  (c) 

The  statute  of  the  27th  of  Eliz.(rf)  avoids  conveyances 
of  lands,  tenements,  and  hereditaments  against  sub- 
sequent purchasers  for  a  valuable  consideration,  when 
a  general  power  of  revocation  is  reserved  to  the 
settlor.  And  it  has  been  holden,  {e)  that  notwith- 
standing the  consideration  of  marriage  was  a  good 
consideration,  yet  if  a  power  of  revocation  were  annexed 
to  the  settlement,  it  was  void  against  strangers.  If, 
therefore,  such  a  power  be  contained  in  an  ante-nuptial 
settlement  of  real  property,  it  will  be  void  against  a 
subsequent  purchaser,  and  the  effect  will  be  the  same, 
although  the  husband  had  released  or  extinguished  his 
power,  before  he  made  the  subsequent  sale,  (y)  But  the 
statute  merely  extends  to  *'  lands,  tenements,  and  here- 
ditaments," and  not  to  personal  estate. 

The  valuable  consideration  mentioned  in  the  act  need 

(a)  Sect.  9. 

{b)  Sect.  10.  See  the  observations  of  Sir  E.  Sugden  on  this  act  in 
the  last  edition  of  Vendors  and  Purchasers,  ]  vol.  p.  364. 

(c)  Campion  V.  Cotton,  17  Ves.  263. 

(cf)  Chap.  4,  §  5.  (e)  Lane,  21,22. 

(/)  3  Rep.  83.  Bullock  v.  Thome,  Moore's  Rep.  617.  S.  P.  l  Roper, 
Husband  and  Wife,  300. 
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not  be  money.  If,  therefore,  a  person  give  up  a  right 
which  he  had  to  the  property,  such  surrender  would  be 
a  valuable  consideration  within  the  statute,  (a) 

Where  the  power  of  revocation  is  not  general  and  un- 
qualified, but  the  exercise  of  it  is  made  to  depend  on  the 
consent  of  other  persons,  then,  if  such  persons  be  in  the 
interest  or  under  the  control  of  the  settlor,  the  settle- 
ment will  be  void  against  a  subsequent  purchaser,  (b) 

Neither  are  powers  bond  fide  reserved  to  charge  sums 
of  money  upon  the  estate  within  the  letter  or  meaning 
of  the  statute,  unless  they  are  fraudulently  reserved,  (c) 
When  the  husband  retains  so  large  an  interest  or 
power  over  the  property,  as  to  shew  the  motive  of  the 
transaction  to  have  been  to  defeat  creditors  or  purchasers, 
in  such  case  those  powers  will  be  considered  as  amount- 
ing in  effect  to  a  power  of  revocation,  and  therefore  will 
invalidate  the  settlements  containing  them.(d) 

Marriage  does  not  preclude  the  husband  and  wife, 
even  during  its  continuance,  from  taking  from  each  other 
by  gift  or  purchase,  although  the  means  by  which  it  is 
to  be  effectuated  are  different  from  those  which  would 
be  required  if  they  were  strangers. 

Thus,  as  the  common  law  regards  the  husband  and 
wife  as  one  person,  they  cannot,  by  any  common  law 
conveyance,  take  immediately  from  each  other  any 
estate  either  in  possession,  reversion,  or  remainder ; 
but  the  statute  of  Uses  (e)  enables  them  to  take  by 
limitation  of  an  use.(y) 

The  wife  might  take  by  devise,  or  by  donation,  mortis 
causa y  because  neither  has  effect,  until  after  the  marriage 
is  determined,  {g) 

(a)  Hill  V.  Bishop  of  Exeter,  2  Taunt.  69,  83.  Ward  v.  Shallet,  2  Vca. 
sen.  17.  {f>)  Lavender  v.  Blackstone,  2  Lev.  146. 

(c)  Jenkins  v.  Keymis,  1  Lev.  150.  162.  Tarback  v.  Marbury,  2  Vera.  510. 

id)  3  Keb.  627.  1  Atk.  16.    Tarback  v.  Marbury,  2  Vera.  510. 

(e)  27  Hen.  8,  c.  10.  if)  Litt.  Sect.  168.   Co.  Litt.  187  b. 

ig)  Co.  Litt.  112  a.  b.  Lawson  v.  Lawson,  1  P.  Wms.  441.  Miller  v. 
Miller,  3  P.  Wms.  356.     Walter  v.  Hodge,  2  Swanst.  92. 
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It  seems  that  by  the  custom  of  particular  places,  as 
of  York,  the  wife  may  take  by  immediate  conveyance 
from  her  husband,  (a)  and  they  may  surrender  copy- 
holds to  the  use  of  each  other,  (i)  except  the  husband  be 
lord  of  the  manor,  for  in  that  case  the  grant  would  be 
immediate  to  the  wife,  which  is  not  admissible,  (c) 

The  wife  may  also  take  from  the  husband  by  a  purchase 
made  by  him,  in  her  name,  or  in  their  joint  names, 
which  will  be  presumed  to  have  been  intended  as  a  gift 
and  advancement  to  her,  unless  evidence  of  a  different  in- 
tention be  adduced,  {d)  And  the  wife,  on  surviving  the 
husband,  will  be  entitled,  unless  the  property  be  personal, 
and  he  has  in  his  life-time  alienated  it.  (e)  So  where 
money  was  lent  by  the  husband,  and  the  securities  taken 
in  the  joint  names  of  himself  and  wife,  she  was  held  en- 
titled by  survivorship.(/)  The  purchase  of  stock  by  the 
husband  in  the  name  of  himself  and  his  wife,  isprimdfade 
a  gift  to  her,  in  the  event  of  her  surviving  him,  unless  evi- 
dence of  cotemporaneous  acts,  shewing  a  contrary  inten- 
tion, be  adduced. (^)  A  transfer  by  the  husband  of  stock 
already  purchased  in  his  wife's  name,  or  in  their  joint 
names,  a  fortiori,  is  presumed  to  be  a  gift  to  her,  (A) 
for  a  transfer  affords  a  stronger  presumption  of  an  inten- 
tion to  give,  than  a  purchase  in  the  name  of  another,  (i) 

An  expenditure  voluntarily  incurred  by  the  husband 
in  building  upon  or  improving  his  wife's  estate,  redeem- 
ing the  land  tax,  &c.  is  presumed  to  be  intended  as  a  be- 
nefit to  her. (J)  But  where  the  husband  paid  off  part  of  a 

(a)  Fits.  Prescription,  61.  1  Bro  Abr.  Custom,  201  b.  pi.  56. 
(6)  Bunting  v.  Lepingwel,  4  Rep.  p.  29- 

(c)  Flrebrass  dem.  Symes  v.  Pennant,  2  Wilson,  255. 

(d)  Kingdon  v.  Bridges,  2  Vern.  67.    Glaisterv.  Hewer,  8  Ves.  199. 

(e)  Christ's  Hospital  v.  Budgin,  2  Vern.  683. 
(/)  Watts  V.  Thomas,  2  P.  Wms.  364. 

(g)  Wilde  v.  Wilde,  31  July,  1823.     1  Roper,  Husband  and  Wife,  54. 
(A)  George  v.  Bank  of  England,  7  Price,  646.     Rider  v.  Kidder,  10  Ves. 
360.    Lucas  V.  Lucas,  1  Atk.  270. 
(»)  Wilde  V.  Wilde,  31  July,  1823. 
ij)  Campion  V.  Cotton,  17  Ves.  263. 
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debt  due  upon  a  mortgage  of  his  wife's  leasehold  estate, 
under  the  idea  that  he  was  absolutely  entitled  to  the  es- 
tate, his  executor  was  allowed  to  stand  in  the  place  of 
the  mortgagee.(a) 

In  transactions  between  the  husband  and  wife,  relative 
to  the  separate  estate  of  the  latter,  she,  primd  facie y  is 
treated  as  difeme  sole^  and  as  such,  competent  to  dispose 
of  it  to  him,  or  for  his  use,  subject  to  proof  of  fraud  or 
undue  influence  on  his  part.  (6)  To  this  effect  Lord 
Hardwicke  expressed  himself,  (c)  and  it  is  countenanced 
by  Lord  Rosslyn's  observation  in  regard  to  the  practice  in 
the  court  of  Chancery,  viz.  "that  he  had  been  informed  it 
was  very  constantly  the  course  of  the  court,  and  particu- 
larly at  the  Rolls,  where  these  cases  came  on,  that  where 
the  trustees  oblige  the  party  to  apply  to  the  court,  it  had 
not  established  a  deed  between  husband  and  wife  upon 
her  separate  estate  without  her  actual  presence  in  court." 
Upon  this  declaration  of  Lord  Rosslyn,  the  Solicitor 
General  observed,  that  Sir  Thomas  Sewell  had  said, 
"  that  if  trustees  would  not  take  upon  themselves  to  act, 
but  compel  the  parties  to  file  a  bill,  they  cast  their  dis- 
cretion upon  the  court,  which  would  not  act  for  them 
without  the  presence  of  the  wife."(d)  The  presence, 
however,  of  the  wife  in  court,  upon  an  appointment  of 
her  separate  estate,  either  to  her  husband  or  to  strangers, 
is  not  necessary  in  order  to  pass  her  separate  interest,(6) 
since  she  is  to  be  considered  as  ^feme  sole,  with  the  like 
complete  power  of  disposing  of  her  property ;  but 
it  seems  that,  when  such  transactions  come  before 
courts  of  equity,  they  will  require  the  wife's  presence, 
and  (if  necessary)  direct  enquiries  into  such  transactions, 
to  ascertain  their  fairness,  and  the  circumstances  under 


(a)  Rtt  V.  Pitt,  1  Turn,  and  Russ.  180. 

ib)  Essex  V.  Atkins,  14  Ves.  542.     (c)  Grigby  v.  Cox,  1  Ves.  sen.  518. 

(d)  2  Roper,  Hnsbandand  Wife,  p.  217. 

(e)  Sperling  v.  Rochfort,  8  Ves.   182.      Sturgis  v.  Corp,  13  Ves.  190, 
3  Mad.  385. 
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which  the  wife  was  induced  to  concur  in  them. 
Lord  Thurlow,  in  Pylms  v.  Smithy  observed  "  it  was 
very  fit,  in  the  case  of  a  married  woman,  that  the  court 
should  know  how  she  had  disposed  of  her  property,"  (a) 

When  the  wife  executes  a  power  of  appointment  in 
favour  of  her  husband,  the  court  makes  a  distinction  be- 
tween a  defective  appointment  in  his  favour  by  the  wife 
and  that  by  him  to  her.  An  imperfect  appointment 
made  by  him  to  her  will  be  aided  in  equity,  but  a 
defective  appointment  made  by  her  to  him  will  not  in 
general  be  remedied  by  that  court.  (6) 

Accordingly,  if  the  wife  have  a  power  under  a  will  to 
appoint  by  an  instrument  signed  by  her,  to  be  attested 
in  the  presence  of  two  witnesses,  and  she  appoint  the 
fund  to  her  husband  by  a  writing  attested  by  one  witness 
only,  the  appointment  will  be  void  at  law,  and  no  relief 
can  be  obtained  in  equity,  (c) 

If,  however,  the  appointment  be  made  to  the  husband 
before  and  in  consideration  of  the  marriage,  and  in 
pui'suance  of  a  power  previously  given  to  the  wife,  in 
that  case,  if  the  execution  of  the  power  be  defective,  a 
court  of  equity  will  remedy  the  mistake  ;  because  the 
husband  does  not  claim  as  a  volunteer,  but  as  apurcfuiser 
under  the  marriage  contract.  (cQ 

Since  the  wife  may  appoint  and  dispose  of  her  separate 
property  as  a  feme  sole,  so  she  may  gwe  it  to  her  husband, 
or  permit  him  to  receive  it,  which  will  preclude  her  right 
after  his  death  to  charge  his  estate  with  what  he  so  re- 
ceived, {e) 

But,  if  no  such  consent  be  given,  nor  can  be  presumed, 
the  wife  will  be  entitled  to  reimbursement  out  of  her 


(a)  Parkes  v.  White,  11  Yes.  231.     1  Yes.  jiin.  194. 

(b)  Toilet  V.  Toilet,  2  P.  Wins.  489- 

(c)  Moodie  v.  Reid,  1  Mad.  521,  2  Mad.  156.    Watt  v.  Watt,  3  Yes.  244. 
{d)  Sergeson  v.  Sealey,  2  Atk.  413. 

(e)  Pawlet  v.  Delaval,  2  Yes.  sen.  663.  Smith  v.  Camelford,  2  Yes.  jun. 
698,  716.  Milnes  v.  Busk,  2  Yes.  jun.  488.  Powell  v.  Hankey,  2  P.  Wms. 
82.    Squire  V.  Dean,  4  Bro.  C.  C.  326. 
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husband's  estate  for  the  whole  of  what  he  received  of 
her  separate  property,  (a) 

If  the  wife,  without  making  any  claim,  suffer  her 
husband  to  receive  the  annual  income  of  her  separate 
estate,  a  court  of  equity  will  permit  her,  surviving  him, 
to  charge  his  assets  in  account  with  no  more  than  the 
amount  of  one  year's  arrears,  or  for  one  year  of  his  re- 
ceipts preceding  his  death  according  to  some  cases,  and 
not  even  with  one  year's  receipts  or  arrears  according 
to  others.  It  has  been  su^ested  by  Mr.  Roper,  that 
if,  notwithstanding  the  dicta  in  some  of  the  cases,  a  dis- 
tinction may  be  considered  to  exist  between  property 
settled  to  the  wife's  separate  use  aliunde,  and  pin-money 
settled  upon  her  by  her  husband,  all  or  the  majority  of 
the  cases  may  probably  be  reconciled,  (b) 

Thus,  if  the  wife  expressly  or  impliedly  authorize  her 
husband  to  receive  the  interest  or  rents  of  her  general 
separate  property  during  his  life,  this  being  a  gift,  there 
can  be  no  reason  to  restore  her  any  part  of  them  which 
accrued  during  his  life.  Such  is  the  doctrine  of  the  cases 
of  Smith  V.  Camelfordj  Powell  v.  Hankey,  Squirev. Dean^ 
Whistler  v.  Newman,  {li)  and  Dalbiac  v.  Dalkiac.  (c) 
But  when  the  property  settled  is  that  of  the  husband  or 
the  wife,  and  he  is  under  contract  to  pay  to  her  annually 
a  certain  sum  as  pin-money,  considered  to  be  for  her 
personal  use,  and  as  a  provision  by  him  in  such  a  case;  as 
it  may  be  detrimental  to  her  to  imply  an  acquies- 
cence on  her  part  to  the  extent  of  excluding  her  claim 
to  this  provision  up  to  her  husband's  death,  it  does  not 
seem  unreasonable  that  she  should  be  allowed  one 
year's  arrears  previous  to  that  period,  and  so  the  court 
considered  in  the  cases  referred  to  below,  {d) 

(a)  Parker  v.  Brooke,  9  Ves.  683.    (jb)  2  Roper,  Husband  and  Wife,  221. 

(c)  16  Ves.  126. 

(d)  Townshend  v.  Windham,  2  Ves.  sen.  7.  Peacock  v.  Monk,  2  Ves. 
sen.  190.  Offley  v.  Offley,  Pre.  Ch.  26.  See  11  Ves.  225,  and  2  Mad. 
286  n.    2  Roper,  Husband  and  Wife,  222. 
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The  husband  and  wife  are  incapable  of  contracting 
between  themselves  only,  and  therefore  a  settlement 
made  after  the  marriage  by  the  husband  upon  his  wife, 
even  upon  an  accession  of  fortune  to  her,  not  given  to 
her  separate  use,  will  not  constitute  the  husband  the 
purchaser  of  such  additional  fortune,  if  there  be  no 
father,  guardian,  or  court  acting  for  her,  but  the  wife's 
title  by  survivorship  will  prevail,  (a) 

But  such  a  settlement  will  be  valid  if  it  be  made  by 
decree  of  the  court,  or  be  confirmed  by  the  wife  who 
survives  her  husband. 

Dispositions  made  by  the  husband  in  favour  of  the 
wife  during  coverture,  even  although  they  are  volun- 
tary, are  binding  on  him  and  those  claiming  as  volun- 
teers under  him.  They  are  only  impeachable  by  and 
invalid  against  creditors  and  purchasers  for  a  valuable 
consideration,  (h) 

Although  the  settlement  be  made  after  the  marriage, 
yet  if  it  were  made  in  pursuance  of  written  articles 
entered  into,  or  letters  written  before  the  marriage,  such 
settlement  is  unimpeachable  by  any  persons,  whether 
they  be  creditors  or  subsequent  purchasers,  for  the  con- 
tract of  marriage  is  a  valuable  consideration,  and 
establishes  the  settlement  against  every  one ;  (c)  but  if 
the  agreement  before  marriage  be  verbal  only,  and  the 
settlement  after  marriage  be  made  in  pursuance  of  it, 
it  would  not  support  the  settlement  against  creditors, 
because  the  statute  of  frauds  is  express,  that  no  action 
shall  be  brought  whereby  to  charge  any  person  upon 
any  agreement  made  in  consideration  of  marriage, 
unless  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  there- 


(a)  Lanoy  v.  Duke  and  Duchess  of  Athol,  2  Atk.  448.  2  Yes.  sen.  17. 
1  Roper»  Husband  and  Wife,  303. 

(6)  Brookbank  v.  Br«okbank,  1  Eq.  Cas.  Abr.  168,  pi.  7.  Bale  v.  New- 
ton, 1  Vera.  464.     1  Roper,  Husband  and  Wife,  308. 

(c)  Bovy's  Case,  1  Ventr.  193. 
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with,  or  some  other  person  by  him  lawfully  autho- 
rized, (a) 

But  when  the  settlement  is  after  the  marriage,  and 
is  expressed  to  be  made  in  consideration  of  the  mar- 
riage only,  as  the  contract  of  marriage  is  completed,  it 
ceases  to  be  a  valuable  consideration,  and  such  a  settle- 
ment is  merely  voluntary,  although  the  consideration  is 
moral  and  meritorious.  Against  purchasers,  therefore, 
such  a  settlement  is  absolutely  void,  whether  they  had 
or  had  not  notice  of  it  at  the  times  of  their  purchases, 
according  to  the  decisions  on  the  statute  of  the  27th  of 
Eliz.  c.  4,  which  makes  all  voluntary  settlements  null  and 
void  against  purchasers  for  valuable  considerations,  {h) 

The  act  of  the  13th  of  Elizabeth,  chap.  5,  does  not 
make  void  voluntary  settlements  against  creditors,  but 
merely  declares,  that  a  fraudulent  deed  shall  be  void 
against  them.  Hence  it  seems  to  follow,  that  although 
a  man  be  indebted  at  the  time  he  made  a  vohmtary 
settlement,  yet  it  is  no  further  void  on  that  account, 
than  as  affording  a  presumption  of  fraud,  (c) 

Upon  this  point.  Lord  Hardwicke  in  Townshevid  v. 
Windham  thus  expressed  himself,  "  If  there  be  a 
voluntary  conveyance  of  real  estate  or  chattel  interest 
by  one  not  indebted  at  the  time,  although  he  afterwards 
becomes  indebted,  if  that  voluntary  conveyance  was  for 
a  child,  and  no  particular  evidence  or  badge  of  fraud 
to  deceive  or  defraud  subsequent  creditors,  that  will  be 
good ;  (d)  but  if  any  mark  of  fraud,  collusion,  or  intent 
to  deceive  subsequent  creditors  appears,  that  will  make 

(a)  29  Car.  2,  c.  3>  8.  4. 

(6)  Gooch's  case,  5  Rep.  60  b.  Cowp.  710.  Evelyn  v.  Templar,  2  Bro. 
C.  C.  148.  Humphreys  v.  Moses,  2  Black.  Rep.  1019.  Buckle  v. 
Mitchell,  18  Ves.  100.  Otley  v.  Manning,  9  East,  59.  Pulvertoft  v. 
Pulvertoft,  18  Ves.  84.     1  Roper,  Husband  and  Wife,  308. 

(c)  1  Atk.  15.  LordTeynham  v.  Mullins,  1  Mod.  119>  2  Ves.  sen.  10. 
Partridge  v.  Gopp,  1  Eden,  163,  166,  and  Holloway  v.  Millard,  1  Mad. 
414,  419. 

(d)  1  Atk.  93.  Middlecome  v.  Marlow,  2  Atk.  519-  2  Bro.  C.  C.  90. 
Partridge  v.  Gopp,  1  Eden,  163,  166,  and  1  Mad.  414. 
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it  void,  otherwise  not ;  but  it  will  stand^  though  after- 
wards he  becomes  indebted."  (a)  A  settlement  con- 
tained a  recital  that  it  was  made  in  pursuance 
of  articles  entered  into  before  the  marriage,  but  that 
they  were  lost.  In  considering  whether  the  recital 
would  be  evidence  against  creditors,  so  as  to  establish 
the  deed  against  them,  the  distinction  was  stated  by  the 
court  to  be,  that  against  all  persons  claiming  under  the 
settlor  the  recital  was  conclusive  ;  but  that  it  would  be 
difficult  to  maintain  that  a  recital  in  a  post-nuptial  set- 
tlement of  ante-nuptial  articles,  of  the  existence  of  which 
there  was  no  distinct  proof,  would  be  binding  upon  cre- 
ditors, for  such  a  doctrine  would  give  to  every  trader 
a  power  of  excluding  his  creditors,  by  a  recital  in  a 
deed  to  which  they  were  not  parties,  (b) 

If  the  husband's  debts  be  considerable,  and  the 
effect  of  the  settlement  would  be,  if  substantiated,  to 
defeat  the  creditors  of  their  demands,  then  such  settle- 
ment is  void  as  fraudulent,  under  the  act  of  the  13th  of 
Elizabeth,  (c) 

But  it  would  not  be  so,  it  is  presumed,  if  the  debts 
were  of  inconsiderable  amount,  because  their  existence 
furnishes  no  presumption  of  the  settlement  having  been 
made  with  an  intent  to  defraud  creditors,  and  common 
sense  would  revolt  at  a  decision,  that  a  voluntary  settle- 
ment made  by  a  husband,  having  a  rental  of  £5000  a 
year,  should  be  void,  if  it  happened,  that  when  he  made 
such  settlement,  he  was  indebted  in  the  trifling  sum  of 
£100.  (d)  Accordingly,  the  settlement  was  sustained 
in  a  case  where  the  husband,  at  the  period  of  making 
it,    was    indebted    in    two   sums    secured    by   mort- 

(a)  2  Ves.  sen.  11.  12  Ves.  155.  Battenbee  v.  Fanington,  1  Swanst. 
106,  113. 

(b)  I  Swanst.  106,  113.  Willes's  Rep.  11, 12.  Anon.  Free,  in  Ch.  101. 
Wilson  V.  Pack,  ibid.  297- 

(c)  Twine's  case,  3  Rep.  81  b.      Beamont  v.  Thorp,  1  Ves.  sen.  27. 

id)  Lush  ▼.  Wilkinson,  5  Ves.  384.  1  Mad.  Rep.  421.  1  Roper,  Hus- 
band and  Wife,  311. 
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gages,  and  in  about  £100,  and  no  more,  as  appeared 
from  the  wife's  answer,  as  also  that  none  of  such  debts 
were  owing  at  his  death,  and  that  he  was  neither  insol- 
vent when  he  made  the  settlement,  nor  at  his  decease. 

Even  if  the  settlor  had  been  considerably  indebted 
when  he  made  the  settlement,  but  such  debts  were 
firmly  secured,  as  upon  mortgages,  the  mere  fact  of  the 
husband  being  indebted,  will  not  vitiate  the  settlement, 
because  the  payment  of  the  debts  then  owing  having 
been  duly  provided  for,  their  existence  at  the  date  of 
the  settlement  raises  no  presumption  whatever,  that 
such  settlement  was  made  to  evade  or  prevent  the 
discharge  of  them,  (a)  So  also,  when  the  presumptive 
fraud  from  being  largely  indebted,  is  repelled  by  the 
settlement  itself  providing  for  the  payment  of  the 
debts,  such  settlement  will  be  good  against  subsequent 
creditors,  (b) 

There  has  been  much  controversy  and  a  variety 
of  decisions  upon  the  question,  whether  such  a  set- 
tlement be  fraudulent  as  to  any  creditors,  except 
such  as  were  creditors  at  the  time.  Sir  William 
Grant  expressed  himself  (c)  disposed  to  follow  the 
latest  decision,  that  of  Montague  v.  Lord  Sandwich^  (d) 
which  is,  that  the  settlement  is  fraudulent  only  as 
against  such  creditors  as  were  creditors  at  the  time,  (e) 

In  cases  where  the  settlement  may  be  avoided  by 
creditors,  if  their  debts  be  afterwards  paid,  the  deed 
will  be  good  against  the  settlor,  and  all  persons 
claiming  as  volunteers  by  and  under  him.  (f)  A 
settlement  of  this  kind  is  void  only  as  against  creditors, 


(a)  2  Bro.  C.  C.  90,  92.     1  Mad.  418. 

ib)  9  Ves.  194,    Nunn  v.  Wilsmore,  8  Term  Rep.  521. 

(c)  Kidney  v.  Coussmaker,  12  Ves.  136,  155.  {d)  Ibid.  p.  148. 

(e)  Walker  y.  Burrows,  1  Atk.  93.  Fitser  v.  Fitzer,  2  Atk.  511.  Taylor 
V.  Jones,  ibid.  600.  2  Ves.  sen.  10.  2  Atk.  481.  Lush  y.  Wilkinson,  5  Ves. 
384.     1  Roper,  Husband  and  Wife,  313. 

(/)  Hawes  v.  Leader,  Cro.  Jac.  270.  Curtis  v.  Price,  12  Ves.  89j  103, 
S.  P.     Ex  parte  Bell,  1  Glyn  and  J.  282. 
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but  to  the  extent  alone  in  which  it  may  be  necessary 
to  deal  with  the  estate  for  their  satisfaction.  To  every 
other  purpose  it  is  good.  Satisfy  the  creditors,  and  the 
settlement  stands,  (a) 

When  the  voluntary  settlement  upon  the  wife  is  of 
real  estate,  if  the  husband  reserve  to  himself  a  general 
power  of  revoking  the  uses  and  trusts  limited  and 
declared  in  it,  that  reservation  will  invalidate  the  settle- 
ment against  purchasers  for  a  valuable  consideration, 
and  statute  and  judgment  creditors,  as  it  will  do  in 
the  instances  of  ante-nuptial  settlements,  which  have 
been  already  noticed,  (b) 

It  affords  also  a  strong  presumption  of  fraud,  and  will 
invalidate  a  voluntary  settlement,  as  against  creditors, 
when,  notwithstanding  the  settlement  purports  to  be 
an  absolute  transfer  of  personal  property,  the  husband 
continues  in  possession  of  it ;  and  contrary  to  the  nature 
of  the  transaction,  is  permitted  to  appear  as  the  owner, 
and  to  obtain  false  credit,  (c) 

Settlements  directed  by  the  court  of  Chancery  to  be 
made  upon  the  wife  are  good,  not  only  in  equity,  but 
at  law;  for,  in  such  cases,  the  presumption  of  fraud 
fails,  and  the  court  will  support  its  own  acts,  (d  ) 

If  the  settlement  be  made  between  the  husband  and 
the  wife's  friends,  on  her  behalf,  without  that  court's 
intervention,  in  consideration  of  her  father  or  some 
other  person  advancing  a  sum  of  money,  such  settle- 
ment, although  made  after  the  marriage,  will  be  valid 
against  creditors,  and  subsequent  purchasers,  as  a  set- 
tlement made  for  a  valuable  consideration,  and  not 
within  the  statutes  of  Elizabeth,  (e) 

An  additional  settlement  made  upon  the  wife,  on  an 


(a)  12  Ves.  103.  ,  (b)  2  Vera.  510. 

(c)  Twyne's  case,  3  Rep.  81b.     Stone  v.  Grabbam,  2  Bulstr.  225.    Ed- 
wards V.  Harben,  2  Term  Rep.  587-     Cowp.  432,  436. 
(rf)  Ambl.  121. 
(e)  Colvile  v.  Parker,  Cro.  Jac.  158.    2  Ves.  sen.  309.     1  Atk.  190. 
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increase  of  fortune  falling  to  her,  will  bind  both  cre- 
ditors and  purchasers  of  the  husband,  not  only  when  it 
is  ordered  by  the  court  of  Chancery,  but  when  it  is 
made  between  the  husband  and  the  friends  of  the  wife, 
and  is  not  a  colourable  but  a  boridjide  transaction,  and 
does  not  vastly  exceed  the  consideration,  so  that  from 
the  inadequacy  there  is  no  ground  for  inferring  that 
collusion  or  fraud  was  intended  on  the  creditors,  (a) 

The  consideration  may  be  the  relinquishment  of 
any  valuable  interest  by  the  wife,  as  her  jointure  or 
dower.  (6) 

If  the  wife  enjoy  property  to  her  own  separate  use 
and  absolute  disposition,  and  she  give  any  part  of  it  to 
her  husband,  or  charge  it  for  his  use,  in  consideration 
of  a  settlement  after  marriage,  she  will  be  a  purchaser  of 
the  provision,  and  the  settlement  will  be  binding  upon 
his  creditors,  and  subsequent  purchasers,  (c) 

(a)  6  Yes.  jun.  737.     10  Ves.  140. 

(6)  Cottle  y.  Fripp,  2  Vera.  220.    Lavender  ▼.  Blackstone,  2  Lev.  147. 

(c)  Lady  Arundell  v.  Phipps,  10  Ves.  140.     Ex  parte  Berry,  19  Vea.  218. 
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SECTION  VII. 

EFFECT  OP  MARRIAGE  ON  THE  PROPERTY  OF  THE  HUSBAND 
AND  WIFE,  UNDER  THE  LAWS  OF  THE  COLONIES,  ISLE  OF 
MAN,   AND  THE  UNITED  STATES. 

The  law  of  England  is  followed  by  the  greater  number  of  the  Colonies. — 
The  exceptions  are,  Barbadoes,  as  to  the  wife's  title  to  dower. — Antigua, 
St.  Kitt's,  Nevis,  Montserrat,  and  Grenada,  as  to  the  manner  in  which 
it  may  be  barred  by  devise. — In  Jamaica,  slaves  subject  to  husband's 
curtesy. — In  Jamaica,  Barbadoes,  Antigua,  St.  Vincent's,  Tobago,  and 
Grenada,  slaves  unattached,  as  well  as  attached  to  the  plantation,  are 
subject  to  wife's  dower,  after  payment  of  debts. — In  St.  Kitt's,  Montserrat, 
and  Virgin  Islands,  only  those  attached  to  the  plantation. — In  Antigua, 
St.  Kitt's,  Montserrat,  Grenada,  and  Tobago,  cattle,  and  plantation 
utensils,  subject,  with  the  plantation,  to  dower. — Isle  of  Man,  husband 
and  wife  take  a  moiety  in  the  real  property  of  each. — Restraint  on  the 
husband  and  wife's  power  of  alienating  their  property. — Husband's  liability 
for  wife's  debts. — Summary  of  the  particulars  in  which  the  laws  of  the 
several  States  of  America  correspond  with  the  law  of  England. — In  what 
respects  they  differ  from  the  law  of  England. — In  Georgia,  husband  takes 
an  absolute  interest  in  wife's  real  as  well  as  personal  property.— Title  to 
curtesy  and  dower. — Property  in  slaves. — Wife's  power  over  her  real 
estate. — Construction  of  gifts  and  devises  to  husband  and  wife.—  Wife's 
separate  property,  and  her  power  over  it. — Jointures. — ^Testamentary  pro- 
visions in  lieu  of  dower. — Settlements. — Law  of  Louisiana. 

In  the  decond,  third,  and  fourth  sections  of  this 
chapter,  a  summary  has  been  given  of  the  laws  by  which 
the  rights  and  interests  of  the  husband  and  wife  in  the 
property  of  each  other  are  governed  in  the  colonies  of 
British  Guiana,  the  Cape  of  Good  Hope,  Ceylon,  Lower 
Canada,  St.  Lucia,  the  Mauritius,  and  Trinidad. 

The  law  by  which  they  are  governed  in  the  other 
British  possessions  in  the  West  Indies,  and  North  Ame- 
rica, is  that  of  England,  with  certain  alterations  made 
by  their  local  laws.  It  may  be  stated,  that  the  only  dif- 
ference between  those  laws  and  the  law  of  England,  re- 
lates to  the  wife's  title  to  dower,  the  manner  in  which 
it  may  be  barred,  and  the  property  in  which  dower  may 
be  claimed. 

VOL.  I.  o  o 
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In  all  those  possessions,  except  Barbadoes,  the  wife's 
title  to  dower  in  the  husband's  lands  is  governed  by  the 
law  of  England  as  it  existed  before  the  passing  of  the  act 
3  and  4  Will.  4,  c.  105.  It  is  not  barred  unless  she 
joins  with  her  husband  in  the  conveyance  of  the  lands 
subject  to  it,  after  having  been  previously  examined  apart 
from  him  by  the  judge  or  other  person  authorized  to 
take  the  acknowledgment  and  probate  of  her  deeds. 

But  in  Barbadoes,  the  wife's  title  to  dower  in  the  hus- 
band's lands  may  be  barred  by  his  sale  or  other  dispo- 
sition of  them  without  her  concurrence,  for  she  is  en- 
titled to  dower  only  out  of  those  lands  whereof  he  died 
seised.  "  Every  woman  immediately  after  the  decease  of 
her  husband,  not  having  a  jointure  made  before 
coverture  here  or  elsewhere,  shall  have  right  of  dower, 
and  shall  be  endowed  of  one-third  part  of  all  the  lands, 
tenements,  and  hereditaments  whereof  her  husband  died 
seised  in  this  island  according  to  the  laws  of  England, 
and  in  like  manner  as  she  should  have  been  if  her  hus- 
band had  died  seised  of  any  land  within  the  kingdom 
of  England,  and  that  no  woman  shall  be  endowed  or 
have  any  right  to  be  endowed  of  any  lands,  tenements, 
or  hereditaments  within  this  island,  but  stich  only 
whereof  her  husband  diedy  or  shall  die  actually  and  solely 
seised  in  fee-simple  or  fee-tail  general."  (a) 

In  the  colonies  of  Antigua,  St.  Kitts,  Nevis,  Mont- 
serrat,  the  Virgin  Islands,  (b)  and  Grenada,  (c)  if  the 
husband  devise  to  his  wife  any  part  of  his  estate,  or  of 
the  profits  thereof,  amounting  in  value  to  a  third  part  of 
his  estate  whereof  she  was  dowable,  and  shall  omit  to 
declare  such  devise  to  be  in  bar  of  her  dower,  and  shall 
devise  the  residue  or  remainder  of  his  estate  to  any 
other  person,  such  devise  to  his  wife  shall  be  taken  to 
be  a  complete  bar  of  her  dower,  unless  such  devisee, 

(a)  Laws  of  Barbadoes,  No.  31,  11th  Sepl.  1649,  37th  Sept.  1661. 
(6)  Leeward  Island  Act,  No.  31,  cl.  6. 
(c)  Grenada  Act,  No.  9,  cl.  2. 
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being  of  fiill  age,  shall  disagree  to  the  said  devise,  and 
claim  or  demand  her  dower  within  three  years  after  the 
death  of  her  husband,  or  after  her  having  arrived  at  the 
age  of  one  and  twenty  years. 

In  Nova  Scotia,  (a)  where  the  inheritance  is  entire, 
and  no  division  can  be  made  by  metes  and  bounds,  so 
that  the  widow  cannot  be  endowed  of  the  thing  itself,  she 
is  endowed  thereof  in  a  special  and  certain  manner,  as 
of  a  third  part  of  the  rents,  issues,  and  profits  thereof. 

In  the  West  India  Colonies,  (b)  and  in  Prince  Edward's 
Island,  (6)  the  wife  bars  her  dower  by  joining  with  her 
husband  in  the  conveyance  of  the  land  which  is  subject 
to  it,  and  such  conveyance  must  be  recorded. 

In  Upper  Canada,  (c)  and  New  Brunswick,  (d)  a 
woman  may  bar  her  dower  by  her  own  release  alone, 
although  her  husband  does  not  join  in  it. 

Until  the  abolition  of  slavery  by  the  acts  of  the 
British  Parliament  and  Colonial  Legislatures,  there 
existed  in  the  West  India  colonies  a  species  of  pro- 
perty  which  Great  Britain  had  herself  created,  and  for 
more  than  two  centuries  encouraged.  That  property 
now  no  longer  exists.  But  as  the  money  allotted 
by  the  British  nation  to  the  owners  of  slaves  as  a 
composition  for  the  price  of  that  property  is  subject 
to  the  same  laws  by  which  the  property  itself  was 
governed,  it  becomes  necessary  to  consider  the  rights 
which  the  husband  and  wife  acquired  in  each  other's 
slaves. 

In  Jamaica,  slaves  were  for  many  purposes  real  pro- 
perty. They  descended,  and  must  have  been  transferred 
either  by  act  inter  vivos,  or  by  devise,  in  the  same  man- 
ner and  with  the  same  formalities,  as  lands.  The  estate  in 
them  was  subject  to  the  same  principles  of  law,  and 
the  same  rules  of  construction,  as  regulated  the  creation 

(a)  8  Greo.  3,  c.  8,  8.  4,  N.  S.  Laws. 

(6)  37  Geo.  3,  c.  7.   48  Geo.  3,  c.  7,  U.  C.  Laws. 

(c)  27  Geo.  3,  c.  7.  id)  36  Geo.  3,  c.  9. 
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and  tenure  of  an  estate  in  lands.  The  husband  could 
not  alienate  the  wife's  slaves.  Her  alienation*  of  them 
must  be  with  those  formalities  which  were  required 
in  the  conveyance  of  her  land.  The  husband  would 
take  an  interest  in  them  as  tenant  by  the  curtesy,  sub- 
ject to  the  same  rules  by  which  he  would  acquire  that 
estate  in  her  land,  (a)  They  would  descend  on  her 
heir. 

The  wife  had  a  much  more  restricted  interest  in  her 
husband's  slaves,  than  in  his  lands,  (ft)  She  was  dow- 
able  onlv  of  those  slaves,  whereof  he  died  seised.  Her 
concurrence  in  his  alienation  of  them  was  not  necessary, 
and,  consequently,  he  might  defeat  her  title  to  dower. 
Even  if  he  had  not  alienated  them  in  his  life-time, 
yet  her  title  to  dower  would  be  defeated,  if  his  assets, 
including  his  slaves,  were  not  more  than  sufficient  for 
the  payment  of  his  debts. 

In  other  colonies,  although  slaves  were  assets  for  the 
payment  of  debts,  yet  they  were  subject,  as  will  be 
shewn  hereafter,  to  many  of  the  incidents  of  real  pro- 
perty ;  but,  in  none  of  the  colonies,  except  Jamaica, 
did  the  law  recognise  the  title  of  the  husband  to  an 
estate  by  the  curtesy  in  his  wife's  slaves. 

In  Barbadoes,  Antigua,  St.  Vincent,  Grenada,  and 
Tobago,  negroes  were  assets  for  the  payment  of  debts, 
whether  they  were  attached  or  unattached  to  the  plan- 
tation, but  those  of  whom  the  husband  died  seised  were 
subject  to  the  dower  of  the  wife  after  the  payment  of 
debts,  (c) 

In  St.  Kitts,  Montserrat,  and  the  Virgin  Islands,  (^d) 
those  only  were  subject  to  dower  who  had  been  com- 
monly employed  in  or  upon  the  plantation. 

(a)  36  Geo.  3,  c.  10,  a.  31,  Jam.  Law.  (i)  8  Will.  3,  c.  2, 8.  40,  42. 

(c)  Meynell  v.  Moore,  4  Bro.  Pari.  Ca.  103.  Barbadoes  Acts,  No.  42, 
60,  73,  117,  cl.  16,  22.  Antigua  Act,  No.  83,  cl.  10.  St.  Vincent's  Act, 
llth  July,  1767,  cl.  1.  Grenada  Act,  No.  9,  cl.  3.  Tobago,  8  Geo.  3, 
cl.  1,  2. 

((/)  Leeward  Island  Act,  No.  31. 
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In  Nevis,  Dominica,  the  Bahamas,  and  Bermuda,  they 
were  not  subject  to  dower,  (a) 

For  the  purpose  of  giving  to  the  wife  the  full  benefit  of 
her  title  to  dower,  the  cattle  and  plantation  utensils  be- 
longing to  a  plantation  whereof  the  husband  died  seised, 
are,  in  some  colonies,  subject  to  the  widow's  dower. 
Thus,  in  Antigua,  St.  Kitts,  and  Montserrat,  "  all  coppers, 
stills,  cattle,  horses,  and  asses ;"  and  in  Grenada,  and 
Tobago,  (6)  "horned  cattle,  horses,  mules,  and  asses,  com- 
monly used  or  exercised  upon  or  about  any  plantation, 
and  all  other  plantation  utensils,  are  inheritance  and 
affixed  to  the  freehold,  and  are  with  the  plantation  de- 
scendible to  the  heir  at  law,  and  the  widow  is  dowable, 
as  well  of  them  and  every  of  them,  as  of  the  lands  and 
tenements  whereof  her  husband  died  seised,  and  she  is 
entitled  to  recover  the  mesne  profits  of  such  plantation. 
She  may  recover  mesne  profits  for  the  negroes,  cattle, 
horses,  asses,  or  other  hereditaments  whereof  she  shall 
be  so  endowed,  against  the  party  or  parties  who  have 
received  or  detained  the  same,  in  damages  by  action  at 
law  or  suit  in  equity." 

In  the  West  India  and  North  American  colonies,  to 
which  this  section  refers,  the  wife  cannot  dispose  of  her 
separate  property  without  the  concurrence  of  her  hus- 
band. He  must  join  in  any  instrument  by  which  she 
alienates  it,  and  she  must  have  been  previously 
examined  by  the  public  functionary  apart  from  her 
husband,  in  order  that  it  may  be  ascertained  that  she 
executes  the  instrument  of  her  own  free  will  and  con- 
sent, (c)  and  such  instrument  must  be  recorded. 


(a)  Nevis  Act,  No.  18.   Conn.  Rep.  App.  143. 

(]b)  Leeward  Island  Act,  No.  31,  cl.  3.      Grenada  Act>  No.  12.    Tobago 
Acts,  8  Geo.  3,  2  Geo.  4. 
(c)  Leeward  Island  Act,  No.  31,  cl.  3. 
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By  the  common  law  of  the  Isle  of  Man,  the  husband 
of  an  heiress  who  survives  her,  is  entitled  to  one  moiety 
of  the  real  estate  acquired  by  descent  so  long  as  he  re- 
mains a  widower,  and  to  a  moiety  of  his  wife's  land  which 
was  acquired  by  purchase,  absolutely,  and  he  is  solely 
entitled  to  the  receipt  of  the  rents  and  profits  during 
the  coverture. (a)  The  wife  has  no  power  to  sell  or 
lease  her  estate  unless  the  husband  joins  her  in  the  act ; 
nor  can  the  husband  sell  or  make  a  perfect  lease  of  his 
estate  without  the  consent  his  wife,  so  as  to  prejudice 
her  right  in  case  of  survivorship. 

The  husband  has,  during  the  coverture,  the  disposition 
of  his  wife's  as  well  as  his  own  personal  property.  (6) 

The  husband  is  not  only  subject  to  debts  contracted 
by  his  wife  before  marriage,  but  also  to  those  contracted 
by  her  for  necessaries  after  the  marris^e,  except  she 
elopes  from  him,  or  has  a  separate  maintenance,  and 
then  he  is  not  chargeable.  But  if  the  husband  without 
cause  discards  his  wife,  he  will  be  liable  to  pay  for 
necessaries  provided  for  her ;  for  by  the  moral  and 
positive  laws  of  all  civilized  countries  he  is  bound  to 
maintain  her.  (ft) 

If  the  husband  commit  a  felony,  by  which  his  part  of 
the  personal  goods  is  forfeited  to  the  lord,  yet  the  wife 
does  not  forfeit  her  part  thereof,  (ft) 

If  a  woman  marry  a  man  who  is  seised  of  a  freehold 
of  inheritance  and  survives  him,  she  is  entitled  to  one 
moiety  of  the  estate,  dum  sola  et  casta  vixerit,  and  by 
act  of  Tynwald  (c)  she  is  entitled  to  a  moiety  of  the  hus- 
band's purchased  lands  absolutely,  in  case  she  survives 
him,  and  may  dispose  of  this  moiety,  even  in  his  life-time, 
to  such  of  her  children  as  she  shall  think  proper,  or  to 
her  husband,  but  to  no  other  person.  But  this  right  of 
dower  may  be  barred  by  settlement  before  marriage, 

(a)  A.  T.  1777.    Lex  scripta  of  the  Isle  of  Man,  1819.    Johnson's  Juris- 
prudence  of  the  Isle  of  Man,  1811. 
(6)  Mank's  Jurisprudence,  95.  (c)  A.  T.  1777. 
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and  by  joining  in  any  sale  or  mortgage  during  marriage. 
If  a  man  marry  a  second  wife,  having  issue  by  the  first, 
th  esecpnd  wife  enjoys  after  his  decease  only  one  fourth 
part  of  his  estate  of  inheritance  during  her  widowhood ; 
but  if  there  be  no  issue  living  by  the  first  wife,  the  second 
is  entitled  to  a  moiety. 

At  the  husband's  decease,  one  moiety  of  the  personal 
estate  which  he  then  possessed,  becomes  the  property  of 
the  widow,  subject  to  the  debts  owing  by  him,  and  the 
wife  may,  in  his  life-time,  give  by  will  a  moiety  of  his 
purchased  lands  and  personal  estate  to  any  issue  of  her 
body,  even  to  that  by  a  former  husband,  although  the 
property  was  solely  acquired  by  the  second  husband ; 
but  should  the  wife  die  before  her  husband  without  issue, 
the  personal  property  remains  wholly  with  the  husband, 
andin  case  sheleaves  children,  they,  at  theage  of  fourteen, 
are  entitled  to,  and  may  sue  for  their  respective  shares 
of  the  personalty.  These  relative  rights  may,  notwith- 
standing, be  altered  or  annihilated  by  any  settlement, 
or  agreement  in  writing,  which  may  be  made  by  the 
parties  either  before  or  after  marriage. 

If  the  wife  commit  felony,  the  husband  may  forsake 
her  and  her  deeds ;  and  if  he  do  not,  but  conceals  her 
deeds,  he  stands  as  deep  in  the  crime  as  the  woman.  He 
becomes  therefore  liable  to  all  the  penal  consequences, 
unless  he  adopts  the  alternative  of  discarding  her.(a) 


The  jurisprudence  of  the  several  states  of  America^ 
except  that  of  Louisiana,  as  it  respects  the  rights, 
interests,  powers,  and  capacities  of  the  husband  and 
wife,  in  relation  to  the  property  of  each  other,  and  the 
liabilities  which  they  incur,  is  based  on,  and  with  some 
exceptions   follows   the  law  of  England.      It   admits 

(a)  Order  in  Council,  1504,  Mank's  Jurisprudence,  96. 
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those  distinctions  of  the  latter,  which  are  founded  on  the 
quality  of  the  property,  as  whether  it  be  real  or  personal, 
or  whether  it  be  in  possession,  or  in  action  ;  and  it  adopts 
the  doctrine  of  the  law  of  England  on  the  absolute  right 
of  the  husband  in  the  one  species  of  personal  property, 
and  his  qualified  right  in  the  other,  on  the  subject  of  the 
husband's  reduction  into  possession  of  the  wife's  choses 
in  action,  on  the  necessity  of  such  reduction  for  the 
purpose  of  barring  her  right  by  survivorship,  and  on  the 
means  by  which  it  is  effected,  on  the  power  of  disposition 
which  it  gives  the  husband,  on  the  equity  which  the 
wife  has  to  a  settlement  out  of  her  property,  on  the  hus- 
band's interest  in  and  power  over  her  chattels  real,  and 
on  the  management  and  receipt  of  the  rents  and  profits 
of  her  real  estate  during  the  coverture.  The  jurispru- 
dence of  the  several  States,  except  in  Louisiana,  does  not 
differ  from  that  of  England  in  any  of  these  particulars. 

The  remedial  statute  of  32  Hen.  8,  c.  28,  reserving 
to  the  wife  her  right  of  entry,  notwithstanding  her  hus- 
band's alienation,  was  re-enacted  in  New  York  in  1787, 
by  act  10th  sess.  ch.  48.  But  it  does  not  appear  in  the 
revision  of  1833.  The  action  of  ejectment  was  doubt- 
less deemed  commensurate  with  every  right  to  the  re- 
covery of  land. 

In  Georgia,  the  whole  real  as  well  as  personal  property 
of  the  wife,  vests  absolutely  in  the  husband,  (a) 

In  Maryland,  under  the  statute  of  1786,  the  husband 
may  elect,  in  right  of  his  wife,  to  take  her  ancestor's 
lands,  at  the  valuation  of  commissioners,  and  pay  or 
give  bonds  to  the  co-heirs  of  the  wife,  for  the  just  pro- 
portions of  the  estate,  and  that  election  vests  in  him  the 
fee  as  a  purchaser,  to  the  exclusion  of  the  wife.  (6) 

The  husband's  title  to  curtesy,  as  it  exists  in  England, 

(a)  New  York  Rev.  Stat.  voL  2,  303.  Kent's  Comm.  voL  2.  p,  133. 
note  d.  Griffith's  Law  Reg.  vol.  3. 

(6)  Stevens  v.  Richardson,  6  Harr.  and  Johns.  156.  Kent's  Comm. 
vol.  2.  p.  133.  note  d. 
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remains  unaltered  in  the  American  jurisprudence,  ex- 
cept in  the  States  of  Vermont,  Virginia,  Georgia,  South 
Carolina,  and  Louisiana. 

In  all  the  States,  if  the  wife  be  owner  of  waste  un- 
cultivated lands,  not  held  adversely,  she  is  deemed  seised 
in  fact,  so  as  to  entitle  her  husband  to  his  right  of 
curtesy,  (a) 

In  Connecticut,  where  the  title  by  curtesy  is  in  other 
respects  as  in  England,  it  has  been  decided,  that  it  was 
sufficient  for  the  claim  of  curtesy,  that  the  wife  had  title 
to  the  land,  though  she  was  not  actually  seised  nor 
deemed  to  be  so.  (b) 

In  Vermont,  the  husband  is  entitled  to  curtesy  in  those 
lands  only,  whereof  the  wife  was  seised  in  fee  simple, 
and  even  to  entitle  him  to  his  curtesy,  the  children  of  the 
wife  and  their  representatives  who  would  legally  inherit, 
must  have  pre-deceased.  (c) 

In  Virginia,  the  husband  is  entitled  to  curtesy  of  an 
estate  whereof  he  and  the  wife  were  joint  tenants,  {d) 

In  Georgia,  there  is  no  tenancy  by  the  curtesy,  because, 
since  1785,  the  marriage  vests  the  real,  equally  with  the 
personal  estate  of  the  wife,  in  the  husband,  (e) 

In  South  Carolina,  tenancy  by  the  curtesy,  eo  nomine^ 
has  ceased  by  the  provision  of  an  act  in  1791,  relative 
to  the  distribution  of  intestate's  estates,  which  gives  to 
the  husband  surviving  his  wife  one-third  of  her  real 
estate,  if  there  be  one  or  more  children,  and  one  moiety 
of  it,  if  there  be  no  child  or  other  lineal  descendant,  {f) 

In  Louisiana,  according  to  the  new  civil  code,  the 
partnership  or  community  of  acquets  or  gains  arising 

(a)  Jackson  v.  Sellick  8  Johns.  Rep.  262.  Clay  v.  White,  1  Munf.  162. 
Green  v.  Liter,  8  Cranch,  249.  Davis  v.  Mason,  l  Peters,  U.  S.  Rep.  503# 
Smoot  V.  Lecatt,  1  Stewart's  Ala.  Rep.  590.  4  Kent's  Comm.  30. 

(fi)  Jackson  v.  Johnson,  5  Cowen,  74.  4  Kent's  Comm.  30. 

(c)  Griffith's  Reg.  vol.  3,  p.  16. 

(rf)  lb.  p.  353.  1  Rev.  Code,  c.  98,  §2.     2  Tuck.  Bl.  131.  note  15. 

(«)  lb.  p.  441.     4  Kent's  Comm.  29. 

(/)  lb.  p.  851.    4  Kent's  Comm.  29. 
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during  coverture,  exists  by  law  in  every  marriage,  where 
there  is  no  stipulation  to  the  contrary. 

In  Kentucky,  the  husband  is  entitled  to  curtesy  in 
lands  held  in  joint-tenancy,  (a) 

In  Maryland,  upon  the  sale  which  the  law  for  the 
division  of  descended  estates  authorizes  under  certain 
circumstances,  the  husband,  as  tenant  by  the  curtesy 
receives  a  portion  of  the  valuation  of  his  interest, 
by  the  judgment  of  the  county  court,  in  its  fractional 
proportion  to  the  whole  estate,  taking  into  view  the  age 
and  health  of  the  husband.  The  proportion  awarded 
varies,  according  to  age  and  health,  from  one-seventh  to 
one-tenth,  (b) 

Upon  the  husband's  conviction  for  polygamy,  he 
forfeits  his  right  as  tenant  by  the  curtesy,  and  also  his 
right  to  the  estate  personal,  or  mixed,  of  the  wife,  (b) 

In  some  of  the  States,  modifications  and  alterations  of 
the  law  of  England,  in  relation  to  the  wife's  title  to 
dower,  have  been  introduced. 

In  North  Carolina,  (c)  Missouri,  (d)  Ohio,  (c)  Ver- 
mont, (/)  Connecticut,  (g)  Tennessee,  (A)  and  New 
Hampshire,  (i)  the  widow  is  dowable  out  of  those  estates 
only  whereof  the  husband  died  seised. 

In  Missouri,  if  there  be  an  intestacy,  and  a  child  or 
children,  the  widow's  dower  is  one-third  part  of  the 
estate  real  and  personal  of  the  husband,  after  all  just 
demands  against  the  estate  are  paid. 

In  the  real  property  and  slaves  of  the  husband,  she  has 
only  a  life  estate.  (J  ) 

If  there  be  no  children,  the  widow  takes  half  the 
residue  after  debts  are  paid,   and   the  personal  estate^ 


(a)  Griffiths,  p.  1129.  (&)  lb.  p.  929-  (c)  lb.  214. 

(d)  lb.  608.  (e)  lb.  399.  (/)  lb.  p.  16. 

Ig)  lb.  p.  72.  (h)  lb.  p.  781.  (f)  Griffith's  Rc^.  42. 

(j)  4Kent'B  Com.  41.  Griffith's  Reg.  608.  Pinkham  v.  Gear,  3.  N.H.  Rep. 
163.  Swift's  Dig.  vol.  1,  p.  85.  Stewart  v.  Stewart,  .6  Conn.  Rep.  317. 
Winstead  v.  Winstead,  1  Hayw.  243.    Statute  of  Vermont,  1799. 
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'negroes,  and  real  estate,  which  came  to  the  husband  by 
the  wife,  become  the  property  of  the  widow  absolutely,  (a) 

If  the  husband  do  not  leave  more  than  sufficient  to 
pay  his  debts,  the  widow  is  not  entitled  to  dower,  (a) 

These  provisions  were  established  by  an  act  which 
took  effect  on  the  1st  April,  1817.  It  does  not,  however, 
prejudice  the  right  of  dower  absolutely  vested  before  the 
act  passed.  Subject  to  this  reservation,  the  widow  takes 
neither  her  dower,  nor  her  distributive  share,  until  the 
debts  are  paid,  (a) 

In  Vermont,  the  wife  takes  only  an  estate  for  life,  in 
one-third  of  the  real  estate,  whereof  the  husband  dies 
seised.  But  if  he  die  without  lawful  issue,  leaving  a 
widow,  she  takes  one  half  in  fee,  in  lieu  of  dower.  (6) 

In  Ohio,  the  wife  is  entitled  to  dower  of  the  third  part 
of  all  the  right,  title,  and  interest  which  her  husband , 
at  the  time  of  his  decease,  had  in  any  lands  and  tene- 
ments, held  by  bond,  article,  lease,  or  other  evidence  of 
claim.  She  has  a  right  to  remain,  without  rent,  in  the 
chief  mansion-house,  and  messuage,  or  plantations 
thereto  belonging,  until  dower  is  assigned,  (c) 

Her  dower  is  not  barred  by  sales  made  under  exe- 
cution, or  on  mortgages,  if  there  be  no  relinquishment  of 
it  by  her.  (c) 

In  Tennessee,  if  a  person  die  intestate,  or  make  a 
will  not  devising  and  bequeathing  therein  to  the  widow 
such  real  or  personal  estate  as  is  satisfactory  to  her,  she 
is  entitled  to  one-third  of  the  lands  whereof  the  husband 
died  seised,  (d) 

A  sale  by  the  husband,  if  not  made  fraudulently  to 
children  or  others  to  defeat  dower,  in  which  case  the  act 
avoids  the  conveyance,  is  a  bar  to  dower ;  and  so  is  a 
sale  of  the  land  by  the  sheriff  under  an  execution  against 
the  husband,  (d  ) 

(a)  Griffith's  Reg.  608.  (6)  lb.  15.  (c)  lb.  399. 

id)  Act,  1784,  c.  22.    1  Scott,  292.    Griffith's  Reg.  780. 
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In  this  State,  therefore,  the  wife  never  joins  in  the 
deed  of  the  husbaruTs  lands ;  she  only  joins  him  where 
it  is  intended  to  convey  her  oum  property.  If  the 
husband  and  wife  reside  out  of  the  State,  his  deed  alone 
bars  any  claim  to  dower,  (a) 

Her  one-third  is  to  comprehend  the  whole  of  the 
mansion-house,  out-houses,  and  improvements  belonging 
to  them,  unless  the  court  is  of  opinion,  that  this  would  be 
manifestly  unjust  to  the  children,  or  other  relations,  in 
which  case  she  is  to  have  such  part  or  portions  of  the 
house,  &c.  as  the  court  conceives  sufficient  to  afford  her 
a  decent  residence,  regard  being  had  to  her  rank,  and 
past  manner  of  life,  (a) 

In  Virginia,  the  wife  is  entitled  to  dower  of  her  hus- 
band's trust  estates,  and  also  of  estates  held  in  joint- 
tenancy.  (6) 

In  Georgia,  if  there  be  a  widow  and  child,  or  children, 
they  take  eqtial  shares,  unless  the  widow  shall  prefer  her 
dower,  in  which  case,  she  has  nothing  further  of  the  real 
estate,  but,  nevertheless,  receives  a  child's  part  out  of 
the  personal  estate.  If  any  of  the  children  die  before  the 
intestate,  their  lineal  desceridants  stand  in  their  place. 

If  there  be  a  widow,  and  no  child,  or  representative 
of  children,  then  the  widow  takes  a  moiety  of  the  estate, 
and  the  other  moiety  goes  to  the  next  of  kin  of  the  in- 
testate, in  equal  degrees,  and  their  representatives. 

The  widow,  by  statute,  is  obliged,  within  twelve 
months  after  the  death  of  her  husband,  to  make  her 
election,  whether  she  will  take  a  child's  part  of  the  real 
estate,  or  her  dower ;  if  she  makes  no  such  election,  she 
is  to  be  considered  as  taking  her  dower. 

If  she  take  dower,  it  is,  as  in  England,  a  life  estate  ; 
if  she  take  a  child's  part,  it  is  at  her  disposition,  by 
deed  or  will,  (c) 

(a)  Griffith's  Reg.  780. 

(6)  lb.  353.     Act,  1784,  c.  98,  §  2.     2  Tuck.  Bl.  131,  n.  15. 

(c)  Griffith's  Reg.  441.    4  Kent's  Com.  29. 
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In  Connecticut,  the  husband  cannot  by  will  deprive 
his  wife  of  her  dower,  for  the  estate  in  dower  is  cast 
upon  the  wife  before  the  devise  attaches,  (a) 

In  Indiana,  a  widow  is  entitled  to  dower  out  of  lands 
which  her  husband  has  purchased  of  the  United  States 
on  credit,  although  the  payments  are  not  completed, 
and  the  title  has  not  passed  from  the  Government,  if  the 
payment  for  the  land  is  afterwards  made  from  the 
husband's  estate,  (b) 

In  Massachusetts,  * '  the  widow  of  any  citizen  of  the 
United  States,  who  may  have  been  an  alien  at  the  time 
of  intermarriage  with  such  citizen,  shall  be  entitled  to 
dower  in  her  husband's  estate  in  this  Commonwealth, 
in  the  same  manner  as  those  who  are  now  by  law  en- 
titled to  dower."  (c) 

A  widow  is  not  entitled  to  dower  in  wild  lands,  not 
connected  with  a  cultivated  farm,  (d) 

A  woman  divorced  for  the  cause  of  adultery  (wRich  is 
a  vinculo  in  this  State)  committed  by  the  husband,  is 
entitled  to  dower,  in  the  same  manner  as  if  he  were 
naturally  dead,  (e) 

In  South  Carolina,  if  there  be  one  or  more  children, 
the  widow  takes  one  third  of  the  husband's  real  and 
personal  estate ;  and  if  there  be  no  child,  or  other  lineal 
descendant,  one  moiety,  (f) 

In  Mississippi,  when  there  are  no  children,  the  wife 
is  endowed  of  one  half  instead  of  one-third  of  the  hus- 
band's real  estate  for  her  life.  The  right  of  dower 
attaches  upon  all  the  real  estate  of  the  husband  whereof 
he  was  seised  in  fee,  or  any  in  trust  for  him  in  fee,  during 
the  coverture,  (g) 


(a)  4  Kent's  Comm.  p.  41 .  (b)  Griffith's  Reg.  464.  Acts  of  1820,  p.  76. 
(c)  Griffith's  Reg.  498.  Stat.  Feb.  23,  1813.  (d)  15  Mass.  Rep.  164. 
(e)  Griffith's  Reg.  498.    Stat  Mar.  16, 1786.  (/)  lb.  851. 

iSi)  lb.  667. 
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In  North  Carolina,  by  an  act  of  1784,  c.  22,  if  a  per- 
son die  intestate,  or  make  a  will,  not  devising  and 
bequeathing  therem  to  the  widow  such  real  or  personal 
estate  for  a  provision  as  is  satisfactory  to  her,  she  is 
entitled  to  one-third  of  the  lands  of  which  her  husband 
died  seised^  as  her  dower  for  life,  (a) 

As  she  is  only  entitled  to  dower  of  the  lands  of  which 
the  husband  died  seised,  there  is  a  provision,  making 
void  all  conveyances  by  the  husband  fraudulently  to 
children  or  others,  to  defeat  her  dower,  (a) 

The  law  of  this  State  contains  a  provision  similar  to 
that  in  Tennessee,  for  including  in  the  widow's  one-third 
the  whole  of  the  mansion-house,  out-houses,  and  im- 
provements belonging  to  them,  subject  to  a  similar  qua- 
lification, in  case  such  an  allotment  should  be  manifestly 
unjust  to  the  children  or  other  relations,  (a) 

The  dower  of  the  widow  in  the  land  of  the  husband, 
or  such  land  as  may  be  devised  to  her  in  the  will,  if 
it  does  not  exceed  the  quantity  she  would  be  entitled 
to  for  dower,  is  not  subject  during  her  life  to  the  pay- 
ment of  the  husband's  debts,  (a) 

In  Pennsylvania,  dower  is  barred  in  all  lands  sold  in 
execution,  either  before  or  after  the  husband's  death, 
and  in  lands  sold  under  a  judgment  on  a  mortgage 
made  by  the  husband  alone,  and  in  those  mortgaged  by 
the  husband,  and  sold  by  executors,  with  the  consent 
of  the  mortgagee,  under  a  power  in  the  will.  But  a 
conveyance  by  an  insolvent  husband  to  trustees  for  pay- 
ment of  debts  will  not  bar  dower,  (b) 

In  Alabama,  the  widow  is  entitled  to  dower  out  of  a 
trust  estate,  and  to  have  included  in  the  third  assigned  her 
as  dower  the  dwelling-house,  and  its  appurtenances,  in 
which  her  husband  generally  lived,  unless  it  be  to  the 
manifest  injustice  of  the  children,  in  which  case  the 

(a)  Griffith's  Reg.  214.  (6)  lb.  258. 
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court  may  give  her  only  such  part  as  shall  be  reasonable 
and  just,  (a) 

In  Maryland,  the  widow  is  dowable  out  of  a  trust 
estate,  but  her  title  is  not  allowed  to  operate  to  the  pre- 
judice of  any  lien  or  claims  upon  the  lands. 

On  a  sale  of  the  lands,  under  the  law  for  the  division 
of  estates,  she  receives  a  portion  of  the  proceeds,  esti- 
mated in  the  same  manner,  and  on  the  same  principles 
as  the  husband's  curtesy. 

On  the  husband's  conviction  for  polygamy,  the -wife 
is  endowed  of  one-third  of  his  real  estate,  and  is  also 
entitled  to  one-third  of  his  personal  estate. 

If  she  be  convicted  of  this  offence,  she  forfeits  her 
right  to  dower,  and  her  distributive  share  of  the  hus- 
band's personal  property. 

Alien  females  are  entitled  to  dower  on  intermarrying 
with  citizens  of  the  United  States,  if  they  reside  in  the 
United  States  after  such  intermarriage,  (b) 

In  Maine,  where  the  husband  absents  himself  from 
that  State,  abandoning  his  wife,  and  not  making  sufficient 
provision  for  her  support  or  maintenance,  the  justices  of 
the  Supreme  Judicial  Court  are  authorized,  upon  her 
application,  to  ^empower  and  enable  her,  during  the 
absence  of  her  husband,  from  this  State  and  no  longer y 
in  her  own  name,  to  make  and  execute  any  contract, 
either  under  seal  or  otherwise,  and  by  deed  to  sell  and 
convey  any  estate,  real  or  personal,  of  which,  at  the 
time  of  such  sale,  she  shall  be  seised  or  possessed  in  her 
own  right,  and  to  commence,  prosecute,  and  defend 
any  suit  in  law  or  equity  to  final  judgment  and  execu- 
tion, in  the  same  manner  as  if  she  were  sole  and  unmar- 
ried." (c) 

The  widow  of  any  citizen  of  the  United  States,  who 


(a)  Griffith's  Reg.  578>  584.  (6)  lb.  909,  913. 

I  (c)  lb.  984. 
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may  have  been  or  who  shall  be  an  alien  at  the  time  of 
intermarriage  with  such  citizen,  shall  be  entitled  to 
dower  in  her  husband's  estate  in  this  State,  in  the  same 
manner  as  other  widows  are.  (a) 

In  Delaware,  prior  to  an  act  passed  February,  1816,(4) 
entitled  **  An  act  respecting  devises  of  land,  joint 
estates,  and  dower,"  the  feme  was  barred  of  her  dower, 
where  the  husband's  land  was  sold  in  execution  for 
his  debt,  whether  contracted  before  or  during  the  mar- 
riage, and  also  where  the  husband's  lands,  after  his 
death,  were  sold  by  order  of  the  Orphans'  Court  for 
payment  of  his  debts.  But  by  that  act,  (c)  it  is  enacted, 
"  that  the  widow  of  any  man,  after  the  passing  of  the 
act,  shall  have  the  third  part  of  all  the  lands  and 
tenements  whereof  the  husband  was  seised  of  an  estate 
of  inheritance  at  any  time  during  the  marriage,  to 
hold  to  her  as  tenant  in  dower  during  her  natural  life, 
free  and  discharged  from  all  the  alienations,  covenants, 
debts,  liens,  and  incumbrances,  made,  entered  into, 
contracted,  or  created  by  the  husband  after  the  mar- 
riage, unless  she  shall  have  relinquished  her  right  of 
dower  by  her  own  voluntary  act,  according  to  the  ex- 
isting laws  of  the  State." 

The  act  does  not  affect  any  lien  or  incumbrance 
existing  before  the  passing  of  the  act. 

In  Kentucky,  the  wife  is  barred  of  dower  "  by  leaving 
her  husband,  going  away,  and  continuing  with  her 
adulterer,  or  by  renouncing  the  marriage  covenant,  and 
abandoning  her  husband,  and  uniting  herself  to  any 
secty  whose  creed  forbids  a  man  and  wife  to  dwell  and 
cohabit  together  according  to  the  true  spirit  and  object 
of  marriage."  (ef) 

In  sales  of  land  under  execution^  the  widow's  right  of 
dower  in  the  lands  sold  is  expressly  reserved,  and  it  is 

(a)  Griffith's  Reg.  984.  (6)  VoL  5, 174, 175. 

(c)  Sect.  2.  id)  Griffith's  Reg.  1110. 
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not  barred  where  the  husband's  land  is  sold  to  pay  the 
wife's  debts  contracted  before  marriage. 

The  wife  is  entitled  to  be  endowed  of  such  estate 
as  the  husband  has  a  beneficial  interest  in,  whereof 
he  is  seised  at  any  time  during  the  coverture,  and 
which  the  issue  of  the  marriage  might  by  possibility 
inherit,  (a) 

The  widow  is  dowableof  lands heldin  joint-tenancy,  (a) 

The  widow  may  remain  in  the  mansion  house  and 
plantation  belonging  to  it  rent  free,  until  do  weir  is 
assigned,  and  not  merely  for  the  forty  days  allowed  by  the 
English  law.  She  may  bequeath  the  crop  on  her  land 
held  in  dower.  She  is  barred  of  dower  by  elopement, 
living  with  the  adulterer,  and  being  convicted  there- 
upon, unless  she  afterwards  be  reconciled  to  and  dwells 
with  her  husband,  (a) 

In  New  Jersey,  no  conviction  of  the  husband  for  any 
offence  deprives  the  widow  of  her  dower.  (Jb) 

She  is  entitled  to  dower  notwithstanding  she  is  an  alien. 
She  may  bequeath  the  crop  of  the  land  held  in  dower  (c) 

In  New  York,  the  widows  of  persons  who  were  con- 
victed and  attainted  of  adhering  to  the  enemies  of  the 
State,  and  who  died  subsequent  to  the  20th  February^ 
1806,  are  not  entitled  to  dower,  (d) 

No  judgment  or  decree  confessed  by  or  recovered 
against  the  husband,  nor  any  laches,  default,  covin,  or 
crime  of  the  husband,  will  prejudice  the  wife's  right 
to  her  dower  or  jointure,  (d) 

If  the  lands  of  a  testator  or  intestate  be  sold  for  the 
payment  of  debts  by  order  of  the  surrogate,  and  the 
widow  will  not  accept  payment  of  a  sum  in  gross 
in  lieu  of  her  dower  upon  the  lands  sold,  the  surrogate 
is  directed  to  set  apart  one-third  of  the  purchase-money 

{a)  Hardin's  Rep.  488.    Griffith's  Reg.  p.  1110, 1129. 
(6)  Rev.  L.  263.     Griffith's  Reg.  1209.  (c)  Ih.  227. 

(d)  New  York  Rev.  Stat.  vol.  1,  742,  sec.  16.     4  Kenf  s  Com.  p.  48. 
Griffith's  Reg.  139. 

VOL.  I.  P  P 
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to  be  invested  by  him  in  permanent  securities  on 
annual  interest,  to  be  paid  to  her  during  life.  The 
same  payment  or  investment  is  to  be  made  with 
the  widow's  consent  in  the  case  of  sales  of  infants' 
estates,  (a) 

In  Massachusetts,  Connecticut,  New  York,  New  Jer- 
sey, Pennsylvania,  Virginia,  North  Carolina,  Alabama, 
Mississippi,  Illinois,  and  Maryland,  and  probably  in 
most  or  all  of  the  other  States,  the  wife  is  held  dowable 
of  an  equity  of  redemption  and  of  other  trust  estates.  (J) 
Although  the  wife  joins  with  her  husband  in  the  mort- 
gage, and  the  husband  afterwards  release  the  equity, 
the  wife  will  still  be  entitled  at  his  death  to  her 
dower  in  the  lands  subject  to  the  mortgage ;  and  if 
they  are  sold  under  the  mortgage,  then  to  her  claim  as 
for  her  dower  in  the  surplus  proceeds,  if  any  there  should 
be.  (c)  If,  however,  the  mortgage  had  been  executed  on 
a  purchase  before  the  marriage,  and  the  husband  release 
the  equity  after  the  marriage,  his  wife's  right  of  dower 
is  entirely  gone,  for  it  never  attached,  as  the  mortgage 
was  executed  immediately  on  receiving  the  purchaser's 
deed,  (rf)  It  has  been  decided  (e)  that  the  wife's 
interest  in  the  equity  of  redemption  in  a  mortgage  exe- 
cuted by  her  and  her  husband,  was  not  affected  by  a  sale 
of  his  equity  under  an  execution  at  law  against  him 
only,  and  the  purchaser  at  the  sheriff's  sale  took  the 

(a)  New  York  Rev.  Stat.  ToL2y  106,  sec.  36.  37,  45.  lb.  196,  sec.  181. 
4  Kent's  Com.  p.  44,  note. 

(jb)  Bird  v.  Gardiner,  10  Mass.  Rep.  364.  Snow  v.  Stephens,  15  lb.  278. 
Fish  V.  Fish,  1  Conn.  Rep.  559.  Hitchcock  v.  Harrington,  6  Johns.  Ch. 
Rep.  290.  Collins  v.  Terry,  7  lb.  278.  Coles  v.  Coles,  15  lb.  319.  Titus  v. 
Neilson,  5  lb.  452.  New  York  Rev.  Stat.  yoI.  1,  740,  sec.  4.  Mont- 
f^omery  v.  Bruere,  2  South.  865.  Reed  v.  Morrison,  12  Serg.  and  Rawle, 
18.    Heth  y.  Cocks,  1  Randolph,  344.     1  Kent's  Com.  p.  44. 

(c)  Tabele  t.  Tabele,  1  Johns.  Ch.  Rep.  45.  Swune  v.  Ferine,  5  lb.  482. 
Titus  ▼.  Neilson,  5  lb.  452.  Peabody  v.  Patten,  2  Pick.  Rep.  517.  Gibson 
V.  Crehore,  5  lb.  146. 

{d)  Jackson  v.  Dewitt,  6  Cowen,  316. 

(fi)  Hanison  v.  Eldridge,  2  Halstead^  392.  Barker  ▼.  Parker,  17  Mass. 
Rep.  564. 
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land  subject  to  her  dower.  This  decision  presents  a 
strong  instance  of  the  security  afforded  to  the  wife's 
dower  in  the  equitable  estate  of  her  husband.  But 
if  the  mortgagee  in  such  a  case  enters  under  a  foreclo- 
sure, or  after  forfeiture  of  the  estate,  by  virtue  of  his 
rights  as  mortgagee,  the  wife's  dower  must  yield  to  his 
superior  title ;  for  as  against  the  title  under  the 
mortgage,  the  widow  has  no  right  of  dower,  and  the 
equity  of  redemption  is  entirely  subordinate  to  that 
title.  The  wife's  dower  in  an  equity  of  redemption  only 
applies  in  case  of  redemption  of  the  incumbrance  by  the 
husband,  or  his  representatives,  and  not  when  the  equity 
of  redemption  is  released  to  the  mortgagee  or  con- 
veyed, (a) 

A  mortgage,  before  foreclosure,  is  regarded  by 
the  courts  in  America  for  most  purposes  as  a  chattel 
interest,  and  it  is  doubted  whether  the  wife  of  the 
mortgagee,  who  dies  before  foreclosure  or  entry  on  the 
part  of  her  husband,  though  after  the  forfeiture  of 
the  mortgage  at  law,  by  non-payment  at  the  day  is, 
even  at  law,  entitled  to  dower  in  the  mortgaged  estate. 
The  learned  commentator  on  the  laws  of  America  has 
expressed  his  opinion  that  she  would  not  be  entitled 
as  against  the  mortgagor.  The  New  York  Revised 
Statutes  (b)  have  settled  this  question  in  New  York,  by 
declaring,  that  a  widow  shall  not  be  endowed  of  lands 
conveyed  to  her  husband,  by  way  of  mortgage,  unless 
he  acquired  an  absolute  estate  therein  during  the 
marriage,  (c) 

In  Maine,  New  Hampshire,  and  Massachusetts,  the 
widow  is  not  dowable  of  land  in  a  wild  state,  uncon- 
nected with  any  cultivated  farm,  on  the  principle  that 
the  land  would  be  wholly  useless  to  her  if  she  did  not 

(a)  Popkin  v.  Bumsted,  8  Mass.  Rep.  491.  Bird  v.  Gardiner,  10  lb.  364. 
Coates  v.  Cheever,  1  Cowen,  460.  Jackson  v.  Dewitt,  6  lb.  316.  4  Kent's 
.Com.  p.  44,  45.  (ft)  Vol.  1, 741,  sec.  7. 

(c)  Runyanv.  Mersereau,  11  Johns.  Rep.  534.  4  Kent's  Com.  p.  47* 

pp2 
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improve  it;  and  if  she  did,  she  would  expose  herself  to 
disputes  with  the  heir,  and  to  forfeiture  of  tlie  estate  for 
waste,  (a)  If  the  land  should  be  sold  hy  the  husband, 
during  coverture,  and  subdued  and  cultivated  by  the 
purchaser  before  the  husband's  death;  yet  the  widow 
has  no  right  of  dower  in  it,  on  the  principle  that  the 
husband  was  never  seised  of  any  estate  in  the  land  of 
which  the  widow  could  be  endowed,  (i) 

If  the  husband  die  seised,  the  heir  may  assign  when 
he  pleases,  but  if  he  delay  it  and  improve  the  land, 
and  render  it  more  valuable  by  cultivation  or  buildings, 
the  widow  will  be  entitled  to  her  dower,  according  to 
the  value  of  the  land,  exclusive  of  the  emblements  at 
the  time  of  the  assignment,  and  he  is  to  be  pre- 
sumed to  have  made  the  improvements  with  a  know- 
ledge of  his  rights  and  obligations,  (c)  But  the  widow 
is  not  entitled  to  damages  for  the  detention  of  the  dower 
unless  the  husband  died  seised,  (d) 

The  statute  of  Merton,  20  Hen.  3,  gave  damages  in 
that  case  equal  to  the  value  of  the  dower  from  the  time 
of  the  husband's  death,  but  the  construction  is  that  the 
damages  are  computed  only  from  the  time  of  making 
the  demand  oftheheir.  (e)  The  provision  in  the  statute 
of  Merton  was  adopted  in  New  York,  in  1787,  and 
continued  in  the  Revised  Statutes  of  \8'29.  It  was 
adopted  in  Massachusetts,  in  1783  and  1816,  and  the 
damages  in  the  case  of  detention  of  dower  rest  probably 
on  similar  grounds  in  most  of  the  United  States,  (e) 

In  cases  of  alienation  by  the  husband,  the  general  rule 
is  that  the  widow  takes  her  dower,  according  to  the  value 
of  the  land,   at  the  time  of  the  alienation,  and   not 


(a)  Conner  v-  Shepherd,  IS  Mass.  Rep.  164.  JohnMii  v.  Perley,  3  New 
Hampshire  Rep.  S6.  Griffith's  Reg.  tit.  Maine.  Whit«  t.  Winia,  7  Rck.  193. 
4  Kent's  Com.  p.  42. 

lb)  Webb  V.  TowTiBend,  1  Pick.  Rep.  31.    4  Kenf  ■  Com.  p.  43. 

(e)  Co.  litt.  3d  a.  Harg.  note  9S.  Ibid. 

(<^  Co.  Litt.  32  b.  W  lb.    4  Kent's  Com.  65. 
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according    to  its    subsequent    increased    or  improved 
value,  (a) 

If  the  husband  continue  in  possession,  after  he  has 
mortgaged  the  land,  and  makes  improvements,  the  wife 
will  have  the  benefit  of  them,  in  computing  the  value 
of  her  dower,  though  the  equity  of  redemption  should 
afterwards  be  barred  or  released,  for  the  foreclosure  or 
release  is  to  be  deemed  the  period  of  alienation,  (b) 

As  the  title  to  dower  is  consummate  by  the  husband's 
death,  when  the  wife  is  endowed  she  is  in  from  the 
death  of  her  husband ;  and  like  any  other  tenant  of  the 
freehold,  she  takes,  upon  a  recovery,  whatever  is  then 
annexed  to  the  freehold,  whether  it  be  so  by  folly,  by 
mistake,  or  otherwise,  (c) 

But  an  important  distinction  is  taken  on  this  subject, 
and  it  has  been  made  a  question,  whether  the  widow  be 
entitled  to  the  advantage  of  the  increased  value  of  the 
land  arising  from  extrinsic  or  collateral  circumstances, 
unconnected  with  the  direct  improvements  of  the  alienee 
by  his  particular  labour  and  expenditure,  such  as  the 
enhanced  value  arising  from  the  increased  prosperity  of 
the  country,  or  the  erection  of  valuable  establishments 
in  the  neighbourhood.  The  allowance  would  seem  to 
be  reasonable  and  just,  inasmuch  as  the  widow  takes  the 
risk  of  deterioration  of  the  estate,  arising  from  public 
misfortunes  or  the  acts  of  the  part5\  If  the  land  in  the 
intermediate  period  has  risen  in  value,  she  ought  to  re- 
ceive the  benefit,  if  it  has  depreciated,  she  sustains 
the  loss.  There  was  an  inclination  in  one  case  (rf) 
to  the  opinion  that  the  widow  ought  to  be  allowed 
for  the  increased  value,  arising  from  extrinsic  causes  ; 

(a)  Humphrey  v.  Phinney,  2  Johns.  Rep.  484.  Catlin  v.  Ware,  9  Mas  a 
Rep.  218.  Powel  y.  M.  and  B.  Man.  Co.  3  Mason's  Rep.  347.  Thompson 
V.  Morrow,  5  Serg.  and  Rawle,  289.  Hale  v.  James,  6  Johns.  Ch.  Rep.  258. 
Russell  y.  Gee,  2  Const.  Rep.  S.  C.  254.    4  Kenf  s  Com.  p.  55. 

(b)  Hale  v.  James,  6  Johns.  Ch  Rep.  258.  Powell  v.  M.  &  B.  Man.  Co. 
3  Mason's  Rep.  450. 

(c)  4  Kent's  Com.  p.  66.  (d)  Gore  v.  Brazier,  3  Mass.  Rep.  544. 
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and  the  supreme  court  of  Pennysylvania,  in  an  ela- 
borate judgment  delivered  by  the  chief  justice,  (a) 
decided  that  the  widow  was  to  take  no  advantage 
of  any  increased  rise  in  value  by  reason  of  improve- 
ments of  any  kind  made  by  the  purchaser;  but 
rejecting  them  from  the  estimate,  she  was  to  be  en- 
dowed according  to  the  value  at  the  time  of  the  assign- 
ment. This  doctrine  is  declared  by  Mr.  Justice  Story 
to  stand  upon  solid  principles  and  the  general  analogies 
of  the  law,  and  is  adopted  by  him.  The  distinction  is 
supposed  not  to  have  been  within  the  purview  of  the 
ancient  authorities,  (b) 

In  New  York  the  very  point  arose  and  was  discussed  in 
Dorchester  y.  Coventry ^  (c)  and  the  court  adhered  to  the 
general  rule,  without  giving  it  any  such  qualification ; 
and  confined  the  widow  to  her  dower,  computed  accord- 
ing to  the  value  of  the  land  at  the  time  of  the  alienation, 
though  it  had  risen  greatly  in  value  afterwards,  exclusive 
of  buildings  erected  by  the  alienee.  The  same  doctrine 
was  followed  in  Shaw  v.  White,  (d)  and  the  language  of 
the  statute  to  which  these  decisions  alluded  (e)  was  that 
the  dower  of  any  lands  sold  by  the  husband  should  be 
*  *  according  to  the  value  of  the  lands,  exclusive  of  the  im- 
provements made  since  the  sale."  But  that  statute  re- 
quired, in  case  of  improvements  made  by  the  heir  or  other 
proprietor  upon  lands  previously  wild  and  unproductive, 
that  the  allotment  of  dower  be  so  made  as  to  give  those 
improvements  to  the  heir  or  owner.  The  construction 
of  the  statute  as  to  this  question  did  not  arise,  and  was 
not  given  in  Humphrey  v.  Phinney,  {f)  and  it  is 
doubted,  whether  the  statute  has  not  received  too  strict 
a  construction  in  the  subsequent  cases.  It  is  considered 
the   better    and    more   reasonable    general    American 

(a)  Thompson  v.  MerroD,  5  Ser^.  and  Rawle>  289. 

(b)  3  Mason's  Rep.  375.    4  Kent's  Com.  67 

(c)  11  Johns.  Ch.  Rep.  510.  (rf)  13  Johns.  Rep.  179. 
(e)  Laws  of  New  York,  Sess.  29,  c.  168.  (/)  2  lb.  484, 
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doctrine  upon  this  subject,  that  the  improved  value 
of  the  land  from  which  the  widow  is  to  be  excluded  in 
the  assignment  of  her  dower,  even  as  against  a  purchaser, 
is  that  which  has  arisen  from  the  actual  labour  and 
money  of  the  owner,  and  not  that  which  has  arisen  from 
extrinsic  or  general  causes,  (a) 

As  a  general  principle,  it  may  be  observed  that  the 
wife's  dower  is  liable  to  be  defeated  by  every  subsisting 
claim,  or  incumbrance  in  law  or  equity,  existing  before 
the  inception  of  the  title,  and  which  would  have  defeated 
the  husband's  seisin.  An  agreement  by  the  husband 
to  convey  before  dower  attaches,  will,  if  enforced  in 
equity,  extinguish  the  claim  to  dower.  In  equity,  lands 
agreed  to  be  turned  into  money,  or  money  into  lands, 
are  considered  as  that  species  of  property  into  which 
they  are  agreed  to  be  converted ,  and  the  right  to  dower 
is  regulated  in  equity  by  the  nature  of  the  property  ac- 
cording to  the  view  which  equity  takes  of  it.  (ft) 

Though  the  wife  be  dowable  of  an  equity  of  redemp- 
tion, yet  if,  after  her  husband's  death,  she  claims  her 
dower,  she  is  bound  to  contribute  rateably  towards  the  re- 
demption of  the  mortgage.  If  the  heir  redeem,  she  con- 
tributes by  paying  during  life  to  the  heir  the  one-third 
of  the  interest  on  the  amount  of  the  mortgage  debt  paid 
by  him,  or  else  a  gross  sum  amounting  to  the  value  of 
such  an  annuity,  (c) 

The  title  of  dower  may  be  extinguished  in  various 
ways,  though  the  husband  alone,  according  to  the  com- 
mon law,  cannot  defeat  it  by  any  act  in  the  nature  of 
alienation,  or  charge,  without  the  assent  of  the  wife, 
given  and  proved  according  to  law,  and  this  is  now  the 
declared  statute  law  of  New  York,  (d) 

(a)  Powell  y.  M.  and  B.  Man.  Co.  3  Mason's  Rep.  373.  Hale  v.  James, 
6  Johns.  Ch.  Rep.  258.    4  Kent's  Com.  pp.  67,  68. 

(jb)  Greene  v.  Greene,  1  Hammond's  Ohio  Rep.  538.     4  Kent's  Com.  50. 

(c)  Swaine  v.  Ferine,  5  Johns.  Ch.  Rep.  482.  Gihson  v.  Crehore, 
5  Pick.  146.    4  Kent's  Com.  vol.  4,  p.  46. 

(rf)  New  York  Rev.  Stat.  vol.  I,  742,  s.  16.    4  Kent's  Com.  p.  50. 
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In  those  States  where  the  right  of  dower,  as  at  com- 
mon law,  exists  in  full  force,  the  wife  may  bar  it  by 
her  conveyance.  The  general  rule  is,  that  she  must  not 
only  be  previously  examined  by  the  officer  appointed 
for  that  purpose,  apart  from  her  husband,  and  acknow- 
ledge that  she  executes  the  deed  freely,  without  any 
fear  or  compulsion  of  him,  but  he  must  join  in  it.  (a) 
But  in  the  States  of  New  Hampshire,  and  Maine,  (b)  she 
may  release  her  right  of  dower,  by  her  separate  deed, 
executed  without  her  husband. 

The  adulterous  elopement  of  the  wife  is,  in  all  the 
States  of  the  Union,  except  in  New  York,  a  bar  of  the 
right  of  dower.  But,  according  to  the  Revised  Statutes 
of  New  York,  she  only  forfeits  her  dower  in  case  of 
divorce  a  vinculo  for  misconduct,  (c) 

In  the  Southern  States,  where  slavery  still  exists, 
slaves  are  deemed  personal  property.  The  slaves  be- 
longing to  the  wife  vest  absolutely  in  the  husband. 

In  Virginia,  if  B.feme  sole,  who  is  entitled  to  slaves 
in  remainder  or  reversion,  marry,  and  dies  before 
the  determination  of  the  particular  estate,  the  right 
vests  in  the  husband,  as  her  administrator,  if  he 
survive  her.  (d) 

Although  slaves  are  adjudged  to  be  personal  property, 
in  relation  to  the  right  of  the  husband  to  the  slaves  be- 
queathed to  the  wife,  (e)  the  widows  of  persons  dying 
intestate  shall  only  have  the  tise,  for  life,  of  the  slaves 
allotted  to  them  in  distribution,  and  not  the  property,  (f) 

In  Kentucky,  if  the  widow  be  not  satisfied  with  the 

(a)  2  Kent's  Comm.  152. 

(b)  Woodbury,  J.  in  2 New  Hampsh.  Rep.  176,  405.  Parsons,  C.J.  in 
Fowler  v.  Shearer,  7  Mass.  Rep.  14.  Rowe  v.  Hamilton,  3  Greenleaf,  63. 
Powell  7.  Menson  and  Brimfield,  Manufacturing  Comp.  3  Mason,  347.  Hall 
V.  Savage,  4  lb.  273.    Jackson  on  Real  Actions,  326. 

(c)  4  Kent*8  Comm.  53. 

(rf)  See  1  Wash.  30.    2  Hen.  and  Munf.  381,  394.   Act  1727,  c.  4,  §  4. 
(e)  2  CaU.  447.  (/)  1  Rev.  Cod.  3»2.     Griffith's  Reg.  362. 
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provision  made  for  her  by  the  will  of  her  husband, 
she  may,  within  one  year  after  his  death,  renounce  such 
provision  either  before  the  court  having  jurisdiction  of 
the  probate,  or  by  deed  executed  in  the  presence  of 
two  or  more  credible  witnesses,  and  thereupon  she 
becomes  entitled  to  one-third  of  the  slaves  for  her  life, 
and  at  her  death,  they  and  the  increase  go  to  such 
persons  as  they  would  have  gone  to  if  no  such  de- 
claration had  been  made;  and,  moreover,  she  is  entitled  to 
such  share  of  the  personal  estate y  as  she  would  have  taken 
in  case  of  intestacy,  (a) 

The  widow  not  making  such  renunciation,  shall  have 
no  more  of  her  husband's  slaves  and  personal  estate 
than  is  given  her  by  the  will,  (a) 

It  seems  widows  have  dower  of  slaves,  (b)  How- 
ever, the  property  in  slaves,  derived  to  the  wife 
before  or  during  the  marriage,  vests  absolutely  in  the 
husband,  (c) 

It  has  been  seen  also,  that  the  widow  takes,  even 
where  there  is  a  will,  one-third  of  the  slaves  for  life, 
and  such  portion  of  the  personal  estate  as  she  would 
have  on  intestacy,  if  she  renounces  all  right  to  such 
slaves,  and  personal  estate,  as  may  be  given  to  her  in 
the  will. 

In  the  several  States  of  the  Union,  Q,feme  covert  has 
the  same  power  of  alienating  her  real  estate  which  she 
would  enjoy  under  the  law  of  England.  In  Pennsyl- 
vania she  is  deprived  of  this  power,  if  she  have  been 
divorced,  and  afterwards  cohabit  with  the  adulterer,  and 
in  such  case,  her  estate  descends,  as  if  she  had  died 
intestate.  Her  alienation  is  made  by  her  simple  con- 
veyance, after  her  previous  examination  apart  from  her 
husband,  and  by  her  acknowledgment  to  a  certain  officer, 
that  she  executes  it  voluntarily,  and  not  from  fear,  &c. 
of  her  husband.     In  this  conveyance,  her  husband  must 

(fl)  Griffith's  Reg.  1123,  1124.  (b)  lb.  1129.  (c)  lb. 
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join. (a)  This  appears  to  be  the  general  rule  in  all  the 
States,  (b)  and  even  in  those  of  New  Hampshire,  and 
Maine,  where  the  wife  may  release  her  right  of  dower 
by  her  separate  deed,  executed  without  her  husband,  (c) 

In  New  York,  the  statute  declares,  (d)  that  if  a  mar- 
ried woman  execute  a  power  by  grant,  the  concurrence 
of  her  husband,  as  a  party,  is  not  requisite,  and  if  she 
reside  out  of  the  State,  though  she  may  convey  any  real 
estate,  situated  within  the  State,  without  any  other  ac- 
knowledgment or  proof  of  the  execution  of  it,  than  that 
required  of  a  feme  soU^  she  is,  in  that  case,  to  ' '  join 
with  her  husband  "  in  the  conveyance,  (e) 

But  in  Maryland,  it  has  been  held,  that  if  the  wife 
give  a  mortgage  of  lands  held  in  trust  for  her  separate 
use,  though  it  be  not  acknowledged  as  the  statute  re- 
quires in  respect  to  the  deeds  oi  femes  covert^  the  deed 
creates  a  specific  lien  to  be  enforced  in  equity,  {f) 

The  jurisprudence  of  England  on  the  validity  of 
settlements  made  before  or  after  the  marriage,  and 
on  the  effect  of  a  gift  or  devise  to  the  husband  and 
wife,  is  adopted  in  the  several  States  of  America,  {g) 
except  in  that  of  Ohio,  \17here,  in  the  latter  case,  they 
would  take  as  tenants  in  common,  and  not  as  tenants 
of  the  entirety.  (A) 

(o)  3  Griffith's  Reg.  p.  265. 

(6)  Davey  v.  Turner,  1  Dallas,  11.  Watson  v.  Bailey,  iBinney,  4/0. 
Jackson  ▼.  Gilchrist,  1 5  Johns.  Rep.  89-  Fowler  v.  Shearer,  7  Mass.  Rep.  14. 
Grordon  v.  Ha3rwood,  2  New  Hampsh.  Rep.  402.  Thatcher  v.  Omans,  Sup- 
plement to  3  Rckering,  521.  Lithgow  v.  Kavenaugh,  9  Mass.  Rep.  172. 
Powell  V.  M.  and  B.  Man.  Ck>.  3  Mason,  347-  Hall  v.  Savage,  4  lb.  273. 
Jackson  on  Real  Actions,  326.  Manchester  v.  Hough,  5  Mason,  67. 
Lawrence  v.  Heister,  3  Harr.  and  Johns.  371.  4  Mason,  45,  62.  Sex- 
ton V.  Pickering,  3  Randolph,  468.    2  Kent's  Com.  152. 

(c)  Woodbury,  J.  in  2  New  Hampsh.  Rep.  176,  405.  Rowe  v.  Hamilton, 
3  Greenleaf,  63. 

(d)  New  York  Rev.  Stat  vol.  1,  736,  §  117. 

(e)  lb.  758,  §11. 

(/)  Bnindige  v.  Poor,  2  Gill  and  Johnson,  1.    2  Kent's  Com.  154. 
{g)  2  Kenf  s  Com.  162.      5  Johns.  Ch.  Rep.  437.  Den  v.  Hardenburgh, 
5  Halstead,  42.    3  Randolph's  Rep.  179. 
(A)  Sergeant  v.  Steinberger,  2  Ohio  Rep.  305. 
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The  jurisprudence  of  the  United  States,  adopts  the 
doctrines  of  the  law  of  England  on  the  subject  of  the 
wife's  capacity  to  hold  separate  property  and  to  be  treated 
as  ^feme  sole*  In  an  important  case  before  the  court  of 
Errors  of  New  York,  it  was  held,  that  B.feme  covert  was, 
with  respect  to  her  separate  property,  to  be  regarded, 
in  a  court  of  equity,  as  a /erne  $ole^  and  that  she  might 
dispose  of  it  without  the  assent  and  concurrence  of  her 
trustee,  unless  she  was  specially  restrained  by  the  instru- 
ment under  which  she  acquired  it.  (a)  But  it  was  held, 
(and  in  that  consisted  the  difference  between  the  decision 
in  Chancery  and  the  correction  of  it  on  appeal,)  that 
though  a  particular  mode  of  disposition  was  specifically 
pointed  out  in  the  instrument  or  deed  of  settlement,  it 
would  not  preclude  her  from  adopting  any  other  mode  of 
disposition,  unless  she  was  by  the  instrument  specially 
restrained  in  her  power  of  disposition  to  a  particular 
mode.  The  wife  was,  therefore,  held  at  liberty  by  that 
case,  to  dispose  of  her  property  as  she  pleased,  though 
not  in  the  mode  prescribed,  and  to  give  it  to  her  hus- 
band, as  well  as  to  any  other  person,  if  her  disposition 
of  it  were  free,  and  not  the  result  of  flattery,  force,  or 
improper  treatment,  (a) 

A  wife  may  also  contract  with  her  husband,  even  by 
parol,  after  marriage,  for  a  transfer  of  property  from  him 
to  her,  or  to  trustees  for  her,  provided  it  be  for  a  bond 
fide  and  valuable  consideration  ;  and  she  may  have  that 
property  limited  to  her  separate  use.  (ft)  This  was  so 
held  in  the  case  of  lAmngston  v.  Livingston ;  (c)  and  as 
the  wife  died,  in  that  case,  after  the  contract  had  been 
executed  on  the  part  of  the  husband,  and  before  it  had 
been  executed  on  the  part  of  the  wife,  the  infant  chil- 


(a)  Jaques'  ▼.  Methodist  Episc.  Chapel,  17  Johns.  Ch.  Rep.  648.  1  Johns. 
Ch.  Rep.  450.  3  Ibid.  77.  Lancaster  v.  Dolan,  1  Rawle,  231,  248.  2  Kenf  s 
Com.  166. 

(6)  Bullard  t.  Briggs,  7  Pickering,  533.    2  Kent's  Com.  166. 

(e)  2  Johns.  Ch.  Rep.  537* 
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dren  of  the  latter  were  directed  to  convey,  as  infant 
trustees,  by  their  guardian,  the  lands  which  their  mother, 
by  agreement  with  her  husband,  had  contracted  to  sell. 

By  the  New  York  Revised  Statutes,  (a)  a  general  and 
beneficial  power  may  be  granted  to  a  married  woman, 
to  dispose,  during  the  marriage,  and  without  the  con- 
currence of  her  husband,  of  lands  conveyed  or  devised 
to  her  in  fee ;  or  a  special  power  of  the  like  kind,  in 
respect  of  any  estate  less  than  a  fee,  belonging  to  her, 
in  the  lands  to  which  the  power  relates.  She  may, 
under  the  power,  execute  a  mortgage,  and,  generally 
she  may  execute  a  power  during  coverture,  by  grant 
or  devise,  according  to  the  terms  of  it ;  and  if  she  exe- 
cutes a  power  by  grant,  the  concurrence  of  her  husband 
as  a  party  is  not  requisite,  but  she  must  acknowledge, 
on  a  private  examination,  the  execution  of  the  power. 
And  if  a  married  woman  be  entitled  to  an  estate  in  fee, 
she  may,  by  virtue  of  a  power,  create  any  estate  which 
she  might  create  if  unmarried  ;  but  she  cannot  exercise 
any  power  during  her  infancy,  nor  if,  by  the  terms  of 
the  power,  its  execution  by  her,  during  marriage,  be  ex- 
pressly or  impliedly  prohibited.  (6) 

It  has  been  held,  that  a  feme  covert  might  execute 
by  will,  in  favour  of  her  husband,  a  power,  given  or 
reserved  to  her  while  sole,  over  her  real  estate.  Thus, 
where  the  wife,  before  marriage,  entered  into  an  agree- 
ment with  her  intended  husband,  that  she  should  have 
power  during  the  coverture,  to  dispose  of  her  real 
estate  by  will,  and  she  afterwards,  during  coverture, 
devised  the  whole  of  her  estate  to  her  husband ;  it 
was  considered  a  valid  disposition  of  her  estate  in  equity, 
and  binding  on  her  heirs  at  law.  (c) 

In  the  case  referred  to,  it  was  also  ruled,  that  a  mere 
agreement  entered  into  before  marriage,  between  the 

(a)  Vol.  1,733,737,  §80,87. 

(b)  New  York  Rev.  Stat.  §  90,  110,  111,  117,  130. 

(c)  Bradish  v.  Gibbs,  3  Johni.  Ch.  Rep.  523. 
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wife  and  her  intended  husband,  that  she  should  have 
power  to  dispose  of  her  real  estate  during  coverture, 
would  enable  her  to  do  it,  without  previously  to  the 
marriage  vesting  the  real  estate  in  trustees,  in  trust  for 
such  persons  as  she  should  by  deed  or  will  appoint.  This 
doctrine  has  also  received  the  approbation  of  the  Supreme 
Court  of  Pennsylvania,  (a)  Equity  will  carry  into 
effect  the  will  of  a  feme  covert^  disposing  of  her  real 
estate  in  favour  of  her  husband,  or  other  persons  than 
her  heirs  at  law,  provided  the  will  be  in  pursuance  of 
a  power  reserved  to  her  in  the  ante-nuptial  agreement 
with  her  husband. 

It  has  been  decided  that  a  power  of  appointment  in  a 
post-nuptial  settlement  to  create  new  trusts  and  make 
new  appointments,  might  be  reserved  to  the  wife,  and 
be  exercised  by  her  toties  quotiesi  It  was  deemed  a 
necessary  consequence  of  the  validity  of  such  a  settle- 
ment, that  the  income  or  profit  arising  to  the  wife 
thereon,  followed  the  nature  of  the  principal  estate,  and 
could  not  be  taken  by  the  husband  or  his  creditors,  but 
was  the  separate  property  of  the  wife,  and  subject  to  her 
disposition  and  appointment,  (b) 

In  Connecticut,  it  has  been  decided,  that  an  agree, 
ment  between  husband  and  wife,  during  coverture,  was 
void,  and  could  not  be  enforced  in  Chancery,  (c)  The 
Court  of  Appeals  in  that  State  would  not  admit  the 
competency  of  the  husband  and  wife  to  contract  with 
each  other,  nor  of  the  wife  to  hold  personal  estate  to 
her  separate  use.  But  an  agreement  between  the  hus- 
band and  a  third  person,  as  trustee,  though  originating 
out  of,  and  relating  to,  a  separation  between  husband 
and  wife,  was  recognised  as  binding,  (d) 

The  law  respecting  jointures  and  marriage  settle- 
ments, which  prevails  in  the  several  States  of  the  Union, 


(a)  10  Serg.  and  Rawle,  447.  (jb)  Picquet  ▼.  Swan,  4  Mason,  443. 

(c)  Dibble  v.  Hutton,  1  Day,  221.  (d)  Nichols  v.  Palmer,  5  Day,  47. 
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except  Louisiana,  does  not  essentially  differ  from  that  of 
England,  (a) 

In  New  York,  the  statute  of  27  Hen.  8,  concerning 
jointures,  was  in  1787  adopted  verbatim,  {b)  and  by  the 
New  York  Revised  Statutes,  it  has  been  enacted,  that 
"  If  an  estate  in  lands  be  conveyed  to  a  person  and  his 
intended  wife,  or  to  such  intended  wife  alone,  or  to  any 
other  person  in  trust  for  such  person  and  his  intended 
wife,  or  in  trust  for  such  wife  alone,  for  the  purpose  of 
creating  a  jointure  for  such  intended  wife,  and  with  her 
assent,  such  jointure  shall  be  a  bar  to  any  right  or  claim 
of  dower,  &c.,  and  the  evidence  of  the  assent  of  the 
wife  shall  be  by  her  becoming  a  party  to  the  convey- 
ance, if  of  age,  and  if  an  infant,  by  her  joining  with  her 
father  or  guardian  therein.''  (c) 

Those  statutes  have  not  retained  the  provision  in  the 
former  law,  and  in  the  statute  of  27  Hen.  8,  whereby  the 
wife  was  allowed  a  compensation  by  dower  in  other 
lands,  on  eviction  from  the  lands  placed  in  jointure,  (d) 

According  to  those  statutes,  any  pecuniary  provision 
made  before  marriage  in  lieu  of  dower,  if  duly  assented 
to  by  the  wife,  bars  her  dower.  But  any  settlement  by 
land,  or  any  pecuniary  provision,  if  made  after  mar- 
riage, or  if  before  marriage,  without  the  wife's  assent, 
or  if  made  by  will,  does  not  bind  her,  although  declared 
to  be  in  lieu  of  dower,  but  she  is  at  liberty  to  elect  be- 
tween her  dower  and  the  jointure  or  pecuniary  provi- 
sion. The  widow  is  deemed  to  have  elected  to  have 
taken  the  jointure,  devise,  or  pecuniary  provision,  unless, 
within  one  year  after  the  husband's  death,  she  enters  on 


(a)  Randle  v.  Murgatroyd,  4  Dallas,  304,  307.  Scott  ▼.  Lorraine, 
6  Munf.  117.  Bray  v.  Dudgeon,  Ibid,  132.  Tyson  v.  Tyson,  2  Hawks. 
472.  Crostwaight  v.  Hutkinson,  2  Bibb.  407.  Browning  v.  Coppage> 
3  Bibb.  37.    South  Carolina  £q.  Rep.  passim.    2  Kent's  Com.  178. 

(fi)  Laws  of  New  York,  Sess.  10,  c.  4,  s.  8.     4  Kenf  s  Com.  56. 

ic)  New  York  Rev.  Stat.  vol.  1, 741,  s.  9, 10. 

(4)  4  Kent's  Comm.  p.  S7,  note. 
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the  lands  to  be  assigned  her  for  dower,  or  commences 
proceedings  to  recover  the  same.  Every  jointure,  de- 
vise, or  pecuniary  provision  in  lieu  of  dower,  is  to  be 
forfeited  by  the  wife  in  the  same  cases,  in  which  she 
would  forfeit  her  dower,  (a) 

The  provisions  of  the  statute  of  27  Hen.  8,  have 
always  been  in  force  in  Massachusetts.  (6)  They  have 
been  essentially  re-enacted  in  Connecticut,  although 
there,  the  jointure  may  consist  of  personal,  as  well  as  of 
real  estate,  (c)  So  in  Virginia,  if  the  widow  be  evicted  of 
her  jointure,  she  has  still  a  right  to  claim  her  dower,  (d) 
The  law  of  jointure  under  the  statute  of  27  Hen.  8,  exists 
in  Pennsylvania,  Ohio,  and  South  Carolina,  (e)  and 
generally  prevails  throughout  the  Union.  In  Pennsyl- 
vania, it  is  left  as  a  doubtful  question,  whether  a  settle- 
ment of  personal  estate  would  be  sufficient  to  bar  the 
dower,  and  be  held  equivalent  to  a  jointure.  The  case 
of  Drury  v.  Druryy  holding  that  an  infant's  dower 
may  be  barred  by  jointure,  seems,  however,  to  be 
assumed  as  the  settled  law.  (/) 

In  Ohio,  the  statute  by  which  ^jointure  is  made  a  bar 
of  dower,  requires  that  such  estate  conveyed  to  the 
woman  in  lieu  of  dower,  should  take  effect  immediately 
after  the  death  of  the  husband,  and  continue  during  her 
life;  but,  if  the  conveyance  to  her  was  during  her 
infancy  or  coverture^  she  may  elect  to  have  the  jointure 
or  dower.  If  the  estate  conveyed,  byway  of  jointure, 
through  any  defect,  shall  fail  to  be  a  legal  bar  of  dower, 
she  loses  the  jointure  on  claiming  dower,  and  if  evicted 
of  the  jointure,  in  whole  or  in  part,  she  recovers  dower 
pro  rata. (^g) 

(a)  New  York  Rev.  Stat.  vol.  1,  742,  s.  15.    4  Kent's  Com.  p.  58. 

(b)  Hastings  v.  Dickenson,  7  Mass.  Rep.  153. 

(c)  Swift's  Dig.  voL  1,  86. 

{d)  Ambler  v.  Weston,  4  Hen.  and  Munf.  23. 
(«)  2  Const.  Rep.  by  Treadway,  747.    1  Dallas,  417.    Griffith's  Reg. 
(/)  Shaw  V.  Boyd,  5  Serg.  and  Rawle,  309.    4  Kent's  Com.  57. 
(p)  Griffith's  R^.  392. 
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In  Kentucky,  an  estate  conveyed  by  deed  or  will, 
expressly  or  by  averment,  for  her  jointure  in  lieu  of 
dower,  to  take  effect  on  the  death  of  her  husband,  and 
to  continue  at  least  during  her  life,  bars  dower  in  the 
residue  of  her  husband's  lands.  But  if  made  before 
marriage,  and  during  her  infancy,  or  after  marriage, 
she  may  waive  the  jointure,  and  demand  dower,  (a) 

So,  if  any  conveyance  intended  to  be  in  lieu  of  dower, 
through  any  defect,  fail  to  be  a  bar  thereto,  and  the 
widow  demand  her  dower,  the  estate  conveyed  shall 
cease,  (a) 

In  several  other  States,  besides  that  of  New  York, 
the  law  has  made  a  devise  to  the  widow  operate  as  a 
bar  or  satisfaction  of  her  dower,  unless  within  a  certain 
time  she  makes  her  election  to  take  her  dower. 

In  Pennsylvania,  and  Maryland,  a  devise  or  bequest 
by  the  husband  of  any  portion  of  his  estate^  is  to  be  taken 
in  lieu  of  dower,  unless  the  testator  otherwise  declares 
in  his  will,  or  she  elects  dower;  and  she  must,  in 
Maryland,  within  one  month  after  being  cited  to 
appear  in  the  Orphans'  Court,  declare  her  election; 
and  within  ninety  days  after  the  probate  of  the  will, 
elect  either  her  dower  or  the  devise;  her  neglect  to 
do  so  is  considered  an  acceptance  of  the  devise,  and  a 
waiver  of  her  dower,  (b) 

In  Delaware,  a  devise  by  the  husband  to  his  wife  of 
any  portion  of  his  real  estate,  is  to  be  deemed  and  taken 
to  be  in  lieu  and  bar  of  her  dower  out  of  his  estate,  in 
like  manner  as  if  the  same  were  so  expressed,  unless 
he  shall  by  his  last  will  and  testament  declare  other- 
wise, (c) 

In  New  Jersey,  if  the  husband  by  will,  duly  executed 
to  pass  real  estate,  devise  any  real  estate  to  the  wife 
for  life,  or  otherwise,  and  without  expressing  that  any 
such  devise  is  intended  to  be  in  lieu  or  bar  of  dower, 

(a)  Griffith's  Reg.  1129.  (6)  lb.  247,  929.  (c)  lb.  1036. 
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the  wife  shall  not  be  entitled  to  dower  in  any  other 
land  or  real  estate  devised  by  her  said  husband, 
unless  she  shall,  in  writing,  express  her  dissent  to  receive 
the  land  or  real  estate  so  devised  to  her,  in  satisfaction 
Mid  bar  of  her  right  of  dower  in  the  other  lands  or  real 
estate  devised  in  and  by  the  said  will,  and  file  the  same 
with  the  surrogate  of  the  county  in  which  she  resides, 
or  in  which  the  land  or  real  estate  devised  to  her  is 
situate,  within  six  months  after  probate  of  the  will, 
and  in  that  case,  she  shall  be  considered  as  renoun- 
cing the  benefit  of  the  devise  to  her.  (a) 

In  the  States  of  Vermont,  Virginia,  Tennessee,  North 
Carolina,  Alabama,  Missouri,  and  Ohio,  a  similar  effect 
is  given  to  testamentary  provisions  by  the  husband  to 
the  wife,  (i) 

The  doctrine  of  the  jurisprudence  of  England  on  the 
subject  of  settlements  before  or  after  marriage,  is  ge- 
nerally adopted  in  the  United  States,  and  the  validity 
of  such  settlements  is  governed  by  considerations  similar 
to  those  on  which  it  depends  under  that  jurisprudence. 

In  all  the  States  of  the  Union,  except  Louisiana,  the 
statutes  of  I3th  and  27th  Eliz.  have  been  either  retained 
or  re-enacted,  in  terms,  or  in  effect. 

In  New  York,  additional  checks  have  been  added  to 
the  provisions  of  the  13th  Eliz.  c.  5.  (c)  They  are  applied 
to  every  species  of  transfer,  and  to  things  in  action,  and 
to  every  charge  upon  lands,  goods,  or  things  in  action, 
and  in  favour,  not  only  of  creditors  and  purchasers,  but 
of  the  heirs,  successors,  personal  representatives,  and 
assignees  who  represent  them. 

The  English  cases  on  that  statute  were  fully  con- 
sidered in  the  case  referred  to,  (jd)  and  the  doctrine 
decided  by  it  was,  that  a  voluntary  settlement  by  a 
person    indebted    at    the    time,    was    fraudulent   and 

(a)  Rev.  L.  677,  §  1.        (*)  Griffith's  Law  Reg.       4  Kent's  Comm.  59. 
(c)  New  York  Rev.  Stat.  vol.  2, 136,  §  1 ;  lb.  vol.  2, 137,  §  1, 3,  690. 
{d)  Readev.  Livingston,  3  Johns.  Ch.  Rep.  481. 

VOL.  I.  QQ 
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void  as  to  existing  creditors.  The  principle  had 
not  only  been  previously  established  in  the  State  of  New 
Jersey,  (a)  but  it  has  since  been  recognized  by  the 
Supreme  Court  of  New  York,  (ft)  and  by  the  Supreme 
Court  of  the  United  States,  and  it  prevails  equally  in 
several  of  the  other  States,  (c)  A  voluntary  convey- 
ance, if  made  with  fraudulent  views,  would  seem  to  be 
void,  even  as  to  subsequent  creditors,  but  not  to  be  so  if 
there  was  no  fraud  in  fact,  (d) 

It  has  been  held  that  a  voluntary  deed  in  favour  of 
wife  or  children  was  valid  against  subsequent  pur- 
chasers, with  notice,  but  that  it  was  void  as  to  ex- 
isting creditors,  if  the  donor  was  at  the  same  time 
largely  indebted,  (e)  In  the  court  of  Appeals  in  South 
Carolina,  in  1830,  it  was  decided,  that  a  voluntary 
gift  to  a  child  was  not  necessarily  void  as  to  existing 
creditors,  but  it  would  depend  upon  circumstances,  and 
that  a  voluntary  gift,  if  made  bondjide,  would  be  good 
against  subsequent  creditors,  even  without  notice  of  it, 
and  that  the  possession  by  the  donor,  if  the  donee  be  a 
child,  residing  with  the  parent,  was  not  to  be  deemed  a 
badge  of  fraud,  (f) 

According  to  the  New  York  Revised  Statutes,  (ff) 
a  conveyance  or  charge  on  lands  or  chattels,  is 
not  adjudged  fraudulent  as  against  creditors  or  pur- 
chasers, solely  on  the  ground  that  it  was  not  founded 
on  a  valuable  consideration.  In  Louisiana,  a  deed 
cannot  be  set  aside  as  fraudulent  by   a  creditor  who 

(a)  Den  v.  De  Hart,  1  Halstead's  Rep.  450. 

(b)  Jackson  v.  Seward,  5  Cowen's  Rep.  87-  Jackson  t.  Feck,  4  Wend. 
Rep.  300. 

(c)  Sexton  v.  Wheaton,  8  Wheat.  Rep.  229.  Hinde  v.  Longworth, 
11  lb.  199-  Thompson  v.  Dougherty,  12  Serg.  and  Rawle,  448.  Parker  v. 
Procter,  9  Mass.  Rep.  390.  Bennet  v.  Bedford,  1 1  lb.  421.  Meserye  v.  Dyer, 
4  Greenleaf 's  Rep.  62.  Hudnall  v.Teasdall,  1  M'Cord's  Rep.  227.   4  lb.  294. 

(d)  Reade  v.  Livingston,  3  Johns.  Ch.  Rep.  501, 602.  Bennet  v.  Bedford, 
11  Mass.  Rep.  421.  Damon  v.  Bryant,  2  Pick.  Rep.  411.  Howe  v.  Ward, 
4  Greenleafs  Rep.  196. 

(<?)  Hudnal  v.  Wilder,  4  M*Cord's  Rep.  294. 

(/)  Carolina  Law  Journal,  No.  2,  231.  (ff)  Vol.  2,  137,  §  4. 
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becomes  such  after  the  date  of  the  alienation,  unless 
it  be  proved  to  have  been  made  with  an  intention  to 
defraud  future  creditors,  (a) 

In  Connecticut  it  has  been  held,  that  if  the  creditor's 
demand  at  the  time  of  the  voluntary  conveyance  con- 
sisted of  unliquidated  damages  for  a  tort  which  had  not 
then  been  ascertained,  and  made  certain  by  a  judgment, 
yet  he  is  entitled  to  the  benefit  of  his  character  as  a  cre- 
ditor, as  against  the  conveyance,  (b) 

The  court  of  Chancery  will  assist  a  creditor  to  reach 
personal  property  which  the  debtor  had  previously  con- 
veyed away  in  trust,  (c)  The  language  of  the  court 
of  Errors  was,  that  a  court  of  equity  would  assist  a 
judgment  creditor  at  law,  in  discovering  and  reaching 
personal  property  which  had  been  placed  in  other  hands, 
and  that  it  made  no  difference,  whether  that  property 
consisted  of  choses  in  action,  or  money,  or  stock,  (d) 

The  New  York  Revised  Statutes  (e)  have  adopted  this 
doctrine,  and  given  jurisdiction  to  the  court  of  Chancery 
to  satisfy  debts  at  law  out  of  debts  due  to  the  defendant, 
after  ^Jierifaci(is  at  law  has  been  returned  nulla  bona. 

In  Ohio,  and  probably  in  other  States,  a  judgment 
creditor  is  authorised  by  statute  to  apply  for  the  aid  of 
Chancery  to  reach  property  or  money  in  the  hands 
of  third  persons,  when  the  debtor  has  not  property 
sufficient  to  satisfy  the  judgment  which  can  be  reached 
by  execution,  (f) 

Settlements  made  before  or  after  the  marriage,  must 
be  recorded  within  the  time  prescribed  for  that  purpose. 
The  necessity  of  recording  them,  if  they  relate  to 
lands,  exists  in  all  the  States. 

In  South  Carolina,  by  the  statute  of  1823,  settle- 

(a)  Hesser  v.  Blacky  17  Martin's  Louis.  Rep.  96. 

(fi)  Fox  y.  Hills,  1  Conn.  Rep.  295.  Jackson  v.  Myers,  18  Johns.  Rep.  425. 

(c)  Spader  v.  Davis,  5  Johns.  Ch.  Rep.  280.    20  Johns.  Rep.  554. 

(d)  Donovan  v.  Finn,  1  Hopkins'  Rep.  59. 

(e)  Vol.  2,  173,  §  38.  (/)  2  Kent's  Com.  p.  443,  4. 

qq2 
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ments  are  to  be  recorded  within  three  months  after  their 
execution,  and  any  settlement  of  property  by  the  hus- 
band on  the  wife,  after  marriage,  is  a  post-nuptial  set- 
tlement within  the  rule.  In  defeult  of  such  record,  the 
marriage  settlement  is  declared  void,  (a) 

In  Virginia,  deeds  of  settlement  upon  marriage, 
wherein  personal  property,  as  well  as  lands  or  slaves, 
are  settled,  or  covenanted  to  be  lefi;  or  paid  at  the  death 
of  the  party,  or  otherwise,  are  void  against  creditors 
and  subsequent  purchasers^  for  valuable  consideration 
without  notice,  unless  acknowledged  or  proved  and 
recorded,  &c.  (6) 

In  Louisiana,  according  to  their  new  civil  code,  as 
amended  and  promulgated  in  1824,  (c)  the  partnership 
or  community  of  acquets  or  gains  arising  during  cover- 
ture, exists  by  law  in  every  marriage,  where  there  is  no 
stipulation  to  the  contrary.  This  was  a  legal  con- 
sequence of  marriage,  under  the  Spanish  law. 

All  the  property  left  at  the  death  of  either  party,  is 
presumed  to  constitute  the  community  of  acquets  and 
gains,  and  this  presumption  exists,  until  destroyed  by 
proof  to  the  contrary. 

But  the  parties  may  modify  or  limit  this  part- 
nership, or  agree  that  it  shall  not  exist.  They  may 
regulate  their  matrimonial  agreements  as  they  please, 
provided  the  regulations  be  not  contrary  to  good 
morals,  and  be  conformable  to  certain  prescribed  modi- 
fications, (d) 

In  the  case  of  married  persons  removing  into  the 
State  from  another  State  or  from  foreign  countries,  their 
subsequently  acquired  property  is  subjected  to  the  com- 
munity of  acquets,  (e)  This  very  point  was  decided  at 
New  Orleans,  in  1827,  in  the  case  of  Saul  v.  Ms  Ore- 

(a)  2  Kent's  Com.  163.  (b)  1  Rev.  Code,  c.  99>  §  4. 

(c)  Art.  2312, 2369, 2370.     17  Martin,  258.  Christy's  Dig.  tit.  Marriage. 
Cole's  Wife  v.  his  Heirs,  19  Martin,  41.  [d)  Art.  2306i 

(e)  Art.  2370. 
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ditorSf  and  was   founded  on  the  law   of  the  Partidas 
which  has  been  already  referred  to.  (a) 

The  property  of  married  persons  is  divided  into 
separate  property,  being  that  which  either  party  brings 
in  marriage  or  subsequently  acquires  by  inheritance  or 
gift,  and  common  property,  being  that  acquired  in  any 
other  way  by  the  husband  and  wife  during  marriage.  (6) 
The  separate  property  of  the  wife  is  divided  into  dotal, 
being  that  which  she  brings  to  the  husband  to  assist  in 
the  marriage  establishment ;  and  extra-dotal,  or  para- 
phernal property,  being  that  which  forms  no  part  of  the 
dowry,  (c)  The  husband  is  the  head  and  master,  and 
the  proceeds  of  the  dowry  belong  to  the  husband  during 
the  marriage,  and  he  has  the  administration  of  the  part- 
nership  or  community  of  profits  of  the  matrimonial  pro- 
perty, and  he  may  dispose  of  the  revenues  which  they 
produce,  and  alienate  them  without  the  consent  of  the 
wife.  (6?)  He  cannot  alienate  the  dotal  estate,  and  he 
is  subject  in  respect  to  that  property  to  all  the  obliga- 
tions of  the  usufructuary,  (e)  If  the  husband  and  wife 
stipulate  that  there  shall  be  no  partnership  between 
them,  the  wife  preserves  the  entire  administration  of  the 
property,  moveable  and  immoveable,  and  may  sell 
it.  {f)  And  if  there  be  no  agreement  as  to  the  expences 
of  the  marriage,  the  wife  contributes  to  the  amount  of 
one-half  of  her  income,  (g)  but  a  married  woman  cannot, 
under  any  circumstances,  become  a  surety  for  her 
husband.  (A) 

A  sale  by  the  husband  to  the  wife,  for  the  purpose  of  re- 
placing her  paraphernal  property  sold  by  him,  is  good. 
Her  land,  whether  dotal  or  extra-dotal,  is  not  affected  by 
her  husband's  debts,  (i)  If  the  wife  renounces  the  commu- 


(a)  17  Martin's  Rep.  569.  (b)  Art.  2314. 

(c)  Art.  2315.  id)  Art.  2373. 

(e)  Art.  2344.  (/)  Art.  2394,  2395. 

(g)  Art.  2397.  (A)  Hughes  v.  Harrisoni  19  Martin's  Rep.  251. 

(i)  Christy's  Dig.  tit.  Husband  and  Wife. 
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nity,  she  in  that  case  has  a  mortgage  on  the  property 
purchased  by  the  husband  during  coverture,  which  takes 
precedence  of  the  ordinary  creditors  of  the  husband,  (a) 
But  she  must,  as  against  creditors,  produce  other 
proof  of  the  payment  of  the  dotal  portion  on  marriage 
than  the  husband's  confession  in  the  marriage  contract,(6) 
and  she  has  no  mortgage  on  her  husband's  estate  for  the 
fruits  of  her  paraphernal  estate ;  (c)  but  she  is  a  pri- 
vileged creditor,  (d)  and  has  a  tacit  mortgage  for 
replacing  her  paraphernal  effects  sold  by  him.  (e) 
The  civil  law,  in  order  to  protect  the  wife,  would  not 
allow  her  dotal  property  to  be  aliened  during  the  cover- 
ture, even  with  her  consent ;  and  the  law  of  Louisiana  de- 
clares void  any  contract  in  which  the  wife  binds  herself 
with  her  husband,  unless  the  debt  be  contracted  for  her 
particular  benefit,  (f) 

(a)  McDonogh  y.  Tregre,  19  Martin's  Rep.  68. 

iff)  BuisBon  v.  Thomson,  lb.  460.  (e)  18  lb.  103. 

id)  15  lb.  239.  (e)  16  lb.  404.  (/)  1  lb.  296, 
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SECTION  VIII. 

THE  LAW  WHICH  DECIDES  WHAT  INTEREST  THE  HUS- 
BAND AND  WIFE  ACQUIRE  IN  THE  PROPERTY  OF 
EACH    OTHER,    AS   THE   EFFECT   OF   THEIR    MARRIAGE. 

The  conflict  which  may  arise  between  the  several  Jlaws  stated  in  the  pre- 
ceding sections  of  this  chapter. — ^The  collision  between  those  of  the  matri- 
monial domicile,  the  actual  domicile,  and  the  situs. — ^The  question  whe- 
ther the  commumo  bonorum  extended  to  real  property,  situated  in  a  coun- 
try where  there  existed  no  such  provision,  has  divided  Jurists. — Du- 
moulin,  Rodenburg,  Voet,  Pothier,  and  others  maintain  the  affirmative ; 
according  to  their  opinion,  it  extends,  not  by  force  of  the  law,  but  by  the 
tacit  agreement  of  the  parties. — ^The  negative  is  maintained  by  Argen- 
tneus,  Vander  Meulen,  and  others,  who  consider  the  law  of  community 
a  real  law,  that  it  does  not  affect  immoveable  property  in  any  other 
country  but  that  in  which  the  law  existed,  and  that  the  theory  of  a  tacit 
agreement  cannot  be  sustained. — ^Another  class  of  Jurists,  consisting 
of  Burgundus  and  Boullenois,  also  reject  this  theory,  but  consider  the 
community  a  personal  law. — ^The  English,  Scotch,  and  American  deci- 
sions are  in  conformity  with  the  opinion  of  Argentneus,  and  Vander 
Meulen,  that  immoveable  property  will  be  subject  to  the  community  only, 
when  it  is  situated  in  a  country  where  that  law  prevails. — Moveable 
property,  wherever  situated,  subject  to  the  law  of  the  matrimonial  do- 
micile.— Effect  of  a  change  of  the  matrimonial  domicile  on  the  interests 
already  acquired  under  its  law,  and  on  those  afterwards  acquired  in  the 
actual  domicile. — Husband's  and  wife's  interests  in  the  property  of  each 
other  independently  of  the  law  of  community. — Power  and  capacity  to 
alienate  governed  by  the  law  of  the  domicile,  if  it  be  moveable  property, 
by  the  lex  lod  rei  sita,  if  it  be  inmioveable. — ^This  rule  decides  all  questions 
on  the  wife's  equity  to  a  settlement,  her  separate  property,  the  title  to 
curtesy,  vidviti,  douaire,  dower,  terce,  and  the  causes  for  which  they  are 
forfeited,  satisfied,  or  barred  by  settlement,  or  testamentary  dispo- 
sition.— Husband's  liability  for  debts  contracted  by  the  wife  before 
marriage. — ^Whether  affected  by  change  of  domicile. — How  far  the  lex  loci 
rei  sitm  determines  the  legal  operation  of  dispositions  made  to  the  husband 
and  wife,  or  controls  the  construction  of  contracts. — Donations  inter 
conjuges  depend  on  that  law,  if  the  subject  be  immoveable  property,  and  on 
the  law  of  the  domicile,  if  it  be  moveable. 

It  will  be  perceived,  from  the  summary  contained  in 
the  preceding  sections  of  this  chapter,  that  there  is  a 
great  diversity  amongst  the  several   systems  of  juris- 
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prudence,  as  to  the  disposition  of  the  property  of  the 
husband  and  wife  which  the  law  makes,  on  the  occasion 
and  as  the  effect  of  their  marriage. 

The  jurisprudence  of  the  country  in  which  the  par- 
ties were  married,  may  be  at  variance  with  that  of  the 
country  in  which  either  of  them  was  domiciled  before 
their  marriage,  or  with  that  of  the  country  in  which 
they  had  subsequently  acquired  a  domicile,  or  in  which 
their  property  was  situated. 

When  such  a  conflict  arises,  it  becomes  necessary  to 
ascertain  by  which  of  these  systems  of  jurisprudence 
the  rights  of  the  married  parties  in  the  property  of  each 
other  are  governed. 

When  those  rights  depend  on  the  disposition  of  the 
law,  and  not  on  the  express  contract  of  the  parties,  the 
jurisprudence  of  the  country  in  which  either  the  marriage 
was  celebrated,  or  the  husband  or  wife  was  previously  do- 
miciled, is  not  that  which  is  admitted,  unless  that  coun- 
try be  also  either  the  matrimonial  domicile,  or  the  actual 
domicile,  or  the  place  in  which  the  property  is  situated. 

But  the  controversy  regards  the  extent  to  which  the 
law  of  the  matrimonial  domicile,  that  is,  of  the  country  of 
the  actual  domicile  of  the  husband,  or  of  the  intended 
domicile  of  the  husband,  should  prevail,  when  no  such 
law  exists  in  the  country,  where  the  property  is  situated, 
or  where  the  parties  have  acquired  a  new  domicile, 
after  their  abandonment  of  the  matrimonial  domicile. 

Amongst  the  various  questions  which  have  arisen  in 
consequence  of  such  a  conflict,  the  subject  of  the  greatest 
controversy  has  been  the  effect  of  the  communio  honorum 
on  property  situated  in  a  country  where  the  law  esta- 
blished no  such  provision.  *'  Torsit  haec  quaestio,"  says 
Rodenburg,  ^'  praeclarissima  ingenia,  ade6que  distraxit 
in  partes  diversas,  ut  nonnuUi  alterius  territorii  bona 
communioni  includi  assererent,  negarent  alii,  "(a) 

(a)  Rodenburg,  de  Jure.  c.  5,  tit.  2,  $  12. 
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Dumoulin  is  placed  at  the  head  of  that  numerous 
body  of  jurists,  who  maintain  that  the  communio  bono- 
rum  extends  to  property  wherever  it  is  situated.  In  a 
case  arising  out  of  the  marriage  of  Monsieur  de  Gannay 
and  Dame  Jeanne  Boyleaiie,  on  which  he  was  consulted 
in  1525,  he  gave  his  opinion,  that  as  they  were  domiciled 
and  married  under  a  coutume  in  which  the  community 
prevailed,  the  widow  was  entitled  to  one  moiety  of  the 
conquests  in  whatever  place  they  were  found,  notwith- 
standing the  marriage  contract  did  not  contain  any 
stipulation  that  they  married  under  the  community.  He 
commences  his  reasoning  in  support  of  this  opinion  by 
laying  down  the  undoubted  proposition,  that  a  co-part- 
nership once  formed,  comprehends  property  wherever  it 
was  situated :  ^'  Primum  in  sano  intellectu  nullum  habet 
dubium  quin  societas  semel  contracta  complectatur  bona 
ubiciimque  sita  sine  uUa  differentia  territorii  f  because 
every  contract,  whether  it  be  tacit  or  express,  *  ^  ligat 
personam  et  res  disponentis  ubique, "  etc.  He  insists  that 
it  affords  no  objection  to  the  application  of  this  principle 
to  the  community,  that,  '^hujusmodi  societas  non  est 
expressa,  sed  tacita  nee  oritur  ex  contractu  expresso 
partium,  sed  ex  tacito  vel  prsesumpto  contractu  k  con- 
suetudine  locali  introducto."  (a) 

This  celebrated  jurist  perceived,  that  as  the  law  or 
custom  establishing  the  community  was  a  real  law,  his 
doctrine  would  extend  its  obligatory  effect  beyond  the 
limits  of  the  country  by  which  it  was  established,  and 
thus  contravene  the  recognised  principle  which  circum- 
scribes a  real  law  within  those  limits.  He  admits  that  this 
objection  would  be  well  founded,  if  the  question  regarded 
the  obligatory  effect  of  the  law  alone  :  *'  Verum  est  in 
quantum  est  mera  consuetude,  et  in  quantum  aliquid 
mer^  et  immediate  ab  ips&  sola  consuetudine  producitur ; 
et  ut  clarius  loquar,  ibi  de  mero  jure  consuetudinario  in 

(a)  Dumoulin,  Cone.  53. 
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se  vi  et  potestate  ipsius  consuetudinis  agatur."  (a)  But 
he  says  the  objection  has  no  weight,  when  the  question 
regards  the  obligatory  effect,  not  of  the  law  alone,  but  of 
the  contract  by  which  the  parties  adopt  that  law :  '^  Secus 
quando  non  agitur  de  mera  consuetudine,  sed  de  con- 
tractu, vel  qualitate  contractus,  mediante  consuetudine 
inter  ibi  commorantes  et  contrahentes  introducto,  et  ubi 
jus  agendi  non  fundatur  immediate  et  per  se  in  consue- 
tudine, yel  statute  alterius  loci,  sed  in  contractu  vel  alio 
actu  gesto  in  certo  loco,  et  a  consuetudine  illius  loci 
informato,  ut  in  casu  prsesenti ;  tunc  enim  consuetude 
per  indirectam  et  per  quamdam  consequentiam  remo- 
tam  habet  effectum  extra  locum  suum." 

He  affirms  that  there  exists  this  contract  between 
the  parties,  and  asserts  that  it  is  one,  and  indeed,  the 
principal  cause  which  subjects  them  to  the  law  of  com- 
munity :  '  ^  Causatur  et  introducitur  ab  ipso  vero  partium 
consensu;  qui  enim  simpliciter  contrahunt  in  loco  sm 
domicilii  intelliguntur  eo  ipso  contrahere  et  pacisci  se- 
cundttm  mores  et  consuetudinem  notoriam  Ulius  loci,  nid 
aliter  express^  caoeantJ** 

It  will  be  perceived  that  this  contract,  by  which 
the  parties  adopt  the  law  of  the  husband's  domicile,  is 
only  implied.  Dumoulin,  whilst  he  asserts  its  existence, 
represents  it  as  only  a  tacit  contract:  **  Inest  tadtum 
pactum,  quod  maritus  lucrabitur  dotem  conventam,  &c. 
et  taciturn  pactum  pro  expresso  habetur;  ergo  istud 
lucrum  statutarium  propria  non  est,  nee  legale,  sed  con- 
ventitium,  sen  pactionale."  He  concludes :  "  Loquendo 
non  est  verum  qu6d  ipsa  consuetude  egrediatur  locum 
suum,  nee  qu6d  disponat  de  rebus  alibi  sitis ;  sed  solum 
quod  disponat  de  actu  a  suis  subditis  intra  locum 
suum  celebrate ;  quod  potest ;  deinde  verum  est  quod 
ille  actus  sic  celebratus  habet  effectum  inter  contra- 
hentes, etiam  quoad  bona  alibi  sita,  quod  etiam  nemini 
prudenti  fuit  unquam  dubium." 

(a)  Dumoulin,  Cone.  53. 
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This  doctrine,  which  Dumoulin  supports,  by  re- 
ferring to  Baldus,  and  other  authorities,  is  sanctioned 
by  the  decision  of  the  Appellate  Court  in  Belgium,  and 
is  approved  by  Christinaeus :  "  Quaestus  immobiles  non 
idcrrc6  conferuntur  in  commune  quod  rebus  ipsis  insit 
aliqua  vis  ad  participandum  eis,  sed  illius  causa  et  ra* 
tione  quod  tota  refertur  ad  naturam  traditionis  qusB  in 
utriusque  persona  intercedit,  nam  licet  specialiter  non 
interveniat,  creditur  tamen  tacit^  intervenire."(a) 

Rodenburg  has  adopted  it  on  similar  grounds.  He 
considers  that  the  real  question  is,  not  whether  the  law 
establishing  the  community  be  a  real  or  personal  law, 
but  whether  the  tacit  or  implied  voluntary  transfer,  or 
communication  by  the  parties  to  each  other  of  their 
respective  properties,  be  a  real  or  personal  act.  He  treats 
the  law  as  serving  only  to  interpret  this  act :  "  Ade6qae, 
aliter  coUocato  controversise  statu,  quaestionem  in  eo 
esse,  utrum  per  banc  tacitam  communicationem  vel 
alienationem  (quicumque,  enim  communicate  alienat) 
transferantur  et  ejus  territorii  bona,  ubi  nee  ex  causa 
matrimonii  per  mutuam  conventionem,  citra  solennem 
mancipationis  interventum,  rerum  dominia  alienantur  : 
quod,  cum  hie  actus  baud  dubie  sit  realis,  apparet  esse 
negandum  (de  personali  effectu  sen  actione  inde  pro- 
veniente  diximus  supra)  :  cum  jam  seepe  dictum  sit,  et 
communis  usus  observet,  rerum  dominia  non  aliter  inter 
vivos  alterari,  qu^m  ea  observata  forma  quam  jura  le- 
gesque,  in  quo  fundi  illi  constituti  sint,  exegerint :  ade6 
ut  frustra  quaesiveris  super  statute  aliquo,  an  sit  reale^  an 
personale,  sed  controversiae  status  sit  super  rerum  com- 
municatione  sen  alienatione,  ad  quas  res  ejusmodi  actus 
vel  contractus  possit  pertingere."  (6) 

Lambert  Goris,  who  in  his  tract  de  Sodetate  Con- 
jugally   has    discussed  this    question,  seems  to  be  of 

Ta)  Bald.  Cons.  208.    See  Rod.  Suarez.  De  Bon.  Acq.  n.  42  and  43. 
Christ.  Decis.  torn.  2,  Decis.  57,  p.  55. 
{h)  Rodenb.  de  Jure  Stat.  Divers,  c.  S,  tit.  2.  $  14. 
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opinion,  that  the  property,  wherever  it  is  situated,  is  af- 
fected by  this  tacit  contract  of  the  parties,  (a) 

A.  Wesel  has  expressed  a  decided  opinion  in  favour 
of  this  doctrine.  '^  Communionis  negotium  non  de- 
scendere  propria  h.  statute,  verum  a  personis  quae  nuptias 
contraxerunt,  et  per  has  societatem  non  tantum  vitse, 
sed  etiam  bonorum,  eb  qu6d  matrimonii  contractui  insit 
haec  rerum  communicatio,  nee  enim  ipsis  rebus  immo- 
bilibus  uUa  ad  communicandum  inest  vis,  sed  tota  ejus 
rei  causa  et  ratio  in  contracta  societate  consistit.  Itaque 
non  recte  adversarii  pro  ratione  opinionis  suae  adfenint, 
statutum  non  posse  egredi  territorii  fines,  nee  afficere 
prsedia  in  alieno  territorio  sita,  quod  et  nos  fatemur. 
Non  enim  agitur  hie  de  viribus  statuti,  sed  de  legibus 
societatis  k  suis  subditis  coitae  implendis  atque  exe- 
quendis."(6) 

Hertius  discusses  the  case  in  which  the  law  of  the 
matrimonial  domicile  is  at  variance  with  that  of  the 
loctis  rei  sitcB  in  adopting  the  community.  If  it  exists 
in  loco  rei  sitcBj  but  not  in  the  husband's  domicile, 
he  concludes  in  favour  of  the  presumed  agreement, 
that  the  law  of  the  latter  country  should  be  adopted: 
"  Conjuges  autem  in  loco  domicilii  (juxta  cujus  leges 
obligationes,  velut  personarum  qualitates,  dirigi  solent, 
ut  saepe  diximus)  de  societate  bonorum  non  cogi- 
taverint,  nee  verisimile  sit,  in  aliis  locis,  ubi  bona 
habent,  diversum  voluisse,  quoniam  hoc  rationes  familiae 
multis  difficultatibus  implicaret ;  omnino  concludendum 
est,  ad  domicilium  mariti  tantttm,  ubicunque  etiam 
locorum  bona  sita  fuerint,  flectendos  esse  oculos."  (c) 

The  converse  of  the  preceding  case  is  next  discussed 
by  him,  as  when  the  law  of  community  prevails  in  the 
matrimonial  domicile,  but  not  in  loco  rei  sit<B.     Having 

(a)  L.  Goris,  tr.  l,c.  6,  p.  62. 

(6)  A.  Wesel,  tr.  1,  §  115,  p.  42,  219.       L.  Goris,  de  Soc.  Conj.  tr.  1, 
c.  6,  p.  62. 
(c)  HertiuB,  vol.  1,  sect.  4,  p.  143,  §  46. 
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observed,  that  those  who  maintain  that  the  lex  lod  rei  sitcB 
must  prevail,  admit  as  an  exception  the  case  of  an  express 
contract  excluding  that  law,  he  urges  that  exception  in 
supporting  the  opposite  opinion  :  "  Hsec  limitatio  efficit, 
ut  contrarium  simpliciter  asseramus:  quoniam  ant^ 
evicimus,  societatem  bonorum  non  tarn  in  statuto 
fundari,  qukm  in  pacto  conjugum  tacito."  (a) 

He  maintains  the  same  opinion  on  the  effect  of  the 
law  of  Liege,  called  le  droit  de  main  plenie,  by  virtue  of 
which  the  husband,  on  his  marriage,  acquires  the 
dominium  in  all  his  wife's  property  of  every  description. 
He  considers  that  the  property  of  the  wife  situated  at 
Liege,  would  not  be  subject  to  this  law  if  the  matri- 
monial domicile  were  in  Utrecht,  (b) 

Huber  adopts  this  doctrine  in  its  fullest  extent,  (c) 

It  appears  to  have  been  sanctioned  by  Grotius,  in  an 
opinion  given  by  him,  on  the  question  whether  the  hus- 
band who,  by  marrying  in  Holland  without  an  ante- 
nuptial contract,  had  by  the  law  of  the  place  acquired 
the  full  power  of  disposition  over  his  wife's  property, 
could  exercise  this  power  over  property  in  another 
state  where  the  same  law  did  not  prevail.  He  was  de- 
cidedly of  opinion  that  his  power  extended  over  the 
foreign  property,  for  as  the  woman  had  mamed  in  a 
country  where  the  law  gave  the  husband  this  power, 
she  must  be  understood  to  have  tacitly  contracted  to  this 
extent,  (d) 

Miiller,  after  referring  to  the  opposite  opinions  enter- 
tained on  this  question,  adopts  the  doctrine  of  Du- 
moulin,  that  the  community  originates  not  in  the  law, 
but  in  the  tacit  agreement  of  the  parties  on  their  mar- 
riage, and  that  such  agreement  has  the  same  effect  as 
an  express  agreement  in  transferring  property  where- 
ever  it  may  be  situated. 

(a)  Hertius,  torn.  1,  sect.  4,  p.  144,  §  47- 

(6)  lb.  s.  44.  (c)  Lib.  1,  tit.  3,  de  Confl.  leg.  $  9. 

id)  Hollandsche  Consultatien,  b.  4,  p.  53. 
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'^Nemini  enim  interdictum  est,  bona  sua  alienare, 
quamvis  in  alio  territorio  sita  sint.  Jam  per  matrimo- 
nium,  in  loco  contractum,  ubi  communio  bonoram 
viget,  alienationis  species  contrahitur,  quare  conjugi 
licitum  sit,  necesse  est,  bona  sua  hoc  modo  commu- 
nioni  subjicere,  quod  quamvis  non  expresse,  tacite 
tamen  procedit.  Nulla  vero  ratio  apparet,  quare  hoc 
tacitum  pactum  ad  bona  extra  domicilium  sita,  exten- 
dendum  non  sit.  Oritur  enim  ejusmodi  communio 
bonorum  non  tam  ex  statuto,  qukm  tacita  conjugum 
conventione,  cui  lex  statutaria  adsistit,  immo  pro  con- 
jugibus  praesumtio  militat,  quod  jura  sua  in  bonis  ex 
iegibus  domicilii  censeri  velint.  £x  quibus  simul  patet, 
regulam,  statuta  domicilii  extra  territorium  applicanda 
non  esse,  hic  plan^  non  in  censum  venire."  (a) 

J.  Voet,  in  his  treatise  de  Familia  Erdscunddj  had 
inclined  to  the  opinion  that  the  community  which 
prevailed  in  the  matrimonial  domicile,  did  not  extend 
to  immoveable  property  situated  in  another  country.  {V) 
But  in  his  commentary  on  the  Pandects,  he  recedes  from 
it,  and  adopts  the  doctrine  of  Dumoulin.  His  argu- 
ment is  founded  on  the  presumed  or  tacit  agree- 
ment of  the  parties  to  conform  to  the  law  of  the  matrimo- 
nial domicile.  He  considers  that  it  is  of  equal  efficacy 
with  a  similar  express  agreement,  and  that  it  infers  an 
exclusion  of  any  other  law.  (c) 

It  is  supported  by  Stockman,  who  expresses  his  dis- 
sent from  a  decision  which  he  reports  at  variance  with 
it.  (rf) 

To  these  authorities  may  be  added  Neostad,  (e) 
Schrassert,  {/)  and  Van  Leeuwen. 

The  decisions  in  the  courts  of  France  are  founded 
on  this  doctrine.     Two  of  the  earliest  are  reported  by 

(a)  Muller,  voL  2>  p.  34.  (d)  J.  Voet,  de  Fam.  Ercia.  c.  4«  n.  19* 

(c)  J.  Voet,  de  Ritu  Nupt.  lib.  23,  tit.  2,  n.  85. 

{d)  Stockman's  Decis.  50.  {e)  Obs.  de  Pact.  ant.  Nupt.  Obs.  9* 

(/)  Obs.  233.     Cens.  For.  lib.  4,  c.  23,  §  6,  6. 
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Gousset     in    his    commentary    on    the    Goutume   of 
Ghaumont.  (a) 

The  an*et  of  the  8th  of  April,  1718,  which  is  given 
by  Boullenois,  is  an  express  recognition  of  it.  In  1655, 
a  marriage  took  place  between  Francois  A.  and  Ghar- 
lotte  H.  Senlis  was  the  place  of  their  birth  and  their 
matrimonial  domicile,  and  the  community  of  goods 
prevailed  there.  On  the  death  of  the  wife,  her  colla- 
teral heirs,  in  conformity  with  the  community,  claimed  a 
partition  of  the  estate  in  whatever  place  it  was  situated, 
and  particularly  of  property  in  Normandy.  Their  claim 
was  resisted  on  the  ground  that  there  was  no  express 
contract  that  the  community  should  exist.  In  reply  to 
this  objection,  they  relied  on  the  tacit  or  implied  con- 
tract. It  was  held  that  there  was  no  distinction  be- 
tween an  express  and  an  implied  agreement,  and  that  the 
operation  of  the  law  of  community  ought  in  both  cases 
to  be  determined  by  the  same  principles  ;  and  accord- 
ingly it  was  adjudged  that  the  partition  should  take 
place,  (ft) 

It  was  decided  by  a  subsequent  arret,  that  when  the 
matrimonial  domicile  was  in  Normandy,  the  wife  could 
not  claim  the  benefit  of  the  community  of  Paris,  (c) 

The  greater  number  of  the  jurists  of  France  have  in 
their  commentaries  on  the  several  Coutumes  adopted  this 
doctrine,  (d)  It  is  supported  by  the  authority  of  Pothier: 

"  La  cause  immediate,"  says  that  great  man,  "qui  pro- 
duit  et  etablit  cette  communaute,  est  une  convention, 
qui  n'est  pas,  k  la  verite,  expresse  et  formelle,  mais  qui 
est  virtuelle  et  implicite,  par  laquelle  les  parties,  en  se 
mariant,  quand  elles  ne  se  sont  pas  expliquees  sur  leurs 

(fl)  Liv.  15,  n.  13,  14,  15.  (b)  1  Boull.  767,  8. 

(c)  Arrdt,  27th  July,  1745.    Arr^t,  7th  May,  1746. 

(rf)  Bouhier,  Ck)Ut.  de  Bourg.  c.  23,  §69, 74.  Bacquet.  tr.  des  Droits  de 
Just.  c.  21,  n.  66,  and  67^  Auzanet  on  the  220  art.  of  the  Cout.  Dupless. 
tit.  de  la  Comm.  Notes  by  Berroyer  and  Lauriere.  Le  Maitre,  Ferriere, 
Le  Brun.  Argou.  Hist,  du  Droit  Francs,  liv.  3,  c.  4,  tit.  de  la  Comm. 
p.  28. 
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conventions  matrimoniales,  sont  cens^es  etre  tacitement 
convenues  d'une  communaute  de  biens,  telle  qu'elle  a 
lieu  par  la  Coutume  du  lieu  de  leur  domicile,  suivant 
ce  principe  de  droit:  Ea  enim,  quae  sunt  moris  et  con- 
suetudinis,  in  bonse  fidei  judiciis  debent  venire  1.  31, 
s.  20,  fF.  de  aedil.  edicto. 

"  La  loi  meme,  lorsqu'elle  dit,  homme  et  femme  sont 
uns  et  communs  en  tons  Hens  meubleSy  etc.y  ne  ren- 
fenne  pas  un  precepte.  EUe  n'ordonne  pas  k  rhomme  et 
k  la  femme  qui  se  marient,  d'etre  uns  et  communs,  etc., 
puisqu'il  leur  est  tres-permis  de  convenir  du  contraire ; 
elle  declare  seulement  que  Tusage  est  qu'ils  sont  censes 
etre  convenus  d'etre  uns  et  communs  en  totis  meubleSf 
etCy  lorsqu'ils  ne  se  sont  pas  expliques  avant  leur 
mariage."  (a) 

"  De-Ik  il  suit  que,  lorsque  des  personnes,  domicilees 
sous  la  Coutume  de  Paris,  ou  sous  quelque  autre 
Coutume  semblable,  se  sont  mariees  sans  faire  de  con- 
trat  de  mariage,  la  communaute  legale,  qui  a  lieu,  en 
ce  cas,  suivant  la  Coutume  de  Paris,  entre  ces  per- 
sonnes, s'etend  h.  tons  les  heritages  qu'elles  acquerront 
durant  leur  mariage,  fussent-ils  situes  dans  des  pro- 
vinces, dont  la  loi  n'admet  pas  la  communaute 
lorsqu'elle  n'a  pas  ete  stipul^e."  (b) 

"  De-Ik  il  suit,  que  la  disposition  des  Coutumes,  qui 
admettent  une  communaute  entre  homme  et  femme, 
sans  que  les  parties  s'en  soient  expliquees,  n'est  pas  un 
statut  reel,  qui  ait  pour  objet  immediat  les  choses  qui 
doivent  entrer  en  communaute ;  c'est  plutot  un  statut 
personnel,  puisqu'il  a  pour  objet  immediat  de  regler 
les  conventions,  que  les  personnes,  soumises  a  la 
Coutume,  k  raison  du  domicile  qu'elles  ont  dans  son 
territoire,  sont  censees  avoir  cues  sur  la  communaute 
de  biens  lorsqu'elles  se  sont  mariees."  (c) 


(a)  Pothier,  tr.  de  la  Com.  art.  pr^im.  torn.  6,  n.  10. 
(jb)  lb.  n.  11.  (c)  Pothier,ib,  n.  12. 
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Merlin  is  another  of  its  zealous  advocates,  (a) 
But  this  doctrine  has  encountered  able  opponents. 
The  principal  of  them  is  Bertrand  Ai^entrseus.     The 
following  is  a  general  view  of  his  argument : 

The  community  is  derived  from  the  law  alone,  and 
there  is  no  such  tacit  agreement  as  Dumoulin  imagines. 

(a)  Merlin  Rep.  tit.  Comm.  and  tit.  Droits  de  Feodalit^. 


"  Ciun  consuetude  ex  matrimonio  communionem  acqusestuum  et  mcbi- 
lium  induzity  qu6d  doarium  ad  pedis  illationem  instituit,  obligationem 
nullam  conventionalem  quidem  inteUigimus  initam^  ciim  per  se  legalis  sit 
snfficiens. 

''Est  igitur  plan^  legalis,  et  statutaria  disposition  tota  ab  legis  auctoritate 
pendens,  quam  inhabilitas  contrahentis  non  patitur  in  consensum,  aut 
conyentionem  deduci.  A  consuetudine  igitur  est  communio,  doarium,  et 
talia ;  quia  si  in  lege  non  esset,  non  posset  earn  inducere  conventio,  positft 
tali  inhabilitate ;  et  quia  in  lege  est,  non  posset  ex  contrario  ab  talibus 
repudiari ;  nee  enim  rectd  minor  spondet  communicationem  non  fiituram, 
si  quidem  sibi  nocet  conventio.  Nee  ista  conventio,  quam  interpretativam 
Molinseus  facit  ad  matrimonii  antecedentiam,  ullum  per  se  effectum  potest 
producere,  ci)mi  conventio  dici  non  debeat,  sed  simplex  assensus ;  nee  si 
non  aliter  contrahentes  in  matrimonio  contrahendo  disposuerunt,  qukn 
consuetudo  statuit,  idcirco  k  sua  conventione,  aut  pacto  habere  putandi 
sunt,  quod  habent  de  communione,  sed  id  totum  habent  k  lege. 

"  Magis  dico,  qu6d  si  statuti  dispositioni  addita  sit  hominis  conventio, 
relatione  facti  ad  statutum  per  haec  verba,  sehn  les  us  et  cotthuner  du 
pays:  qute  verba  erant  apposita  in  contractu  matrimonii  du  Gamnaif,  et 
ejus  conjugis,  super  quo  Molinaeus  consuluit ;  valituram  quidem  conven- 
tionem,  sic  quidem  ut  prseter  conditionem  ex  statuto  nascatur  etiam 
alia  ex  pacto ;  sed  non  aliter,  nee  in  plus,  quilm  quomodo  quantiimque 
statuto  expressum  et  cautum  est,  ad  quod  facta  est  relatio,  quod  nee  ipse 
Molineus  negat,  et  contra  sententiam  suam  allegat,  et  long&  oratione. 
Anchor,  probat,  cons.  163.  Bart,  I.  juris  jurandi,  d.  L  si  Uteris,  De  Oper. 
Ubert.  com.  col.  202,  Ub.  11. 

"  Nam  relatum  sic  inest  referenti,  ut  finem  et  effectum  accipiat  referens  a 
relato,  sub  hisdem  modis  et  terminis.  Inde  ilia  etiam  sententia,  contra- 
hentes, aut  testatores  semper  intelligi  id  velle  et  intendere,  idem  quod  lex, 
aut  statutum  velit,  quod  vulgd  docent." — UHeredes  mei,  §  dbi  ita,  D.  ad 
JVebeU.  ubi  Alexand.  lati,  et  idem  cons.  15,  lib.  4.  "  Quare  ctun  sic  in  con- 
tractu matrimonii  dicitur,  selon  les  us  et  coustumes  de  Paris,  non  aliud  dicitur 
qu^m  qu6d  Consuetudo  Parisiensis  de  tali  subjecto  expressit.  Sed  ilia  non 
aliud  disponit,  qukm  qu6d  conjuges  mutuas  donationes  facere  possunt, 
sed  eas  non  aliter  quim  ad  superstitis  vitam.  Absurd^  igitur  et  pneter 
sensum  partium  infertur  de  tali  conventione  ad  acquisitionem,  aut  disposi- 
tionem  de  Lugdunensibus,  eamque  perpetuam  et  ad  heredes  transitoriam. 
Qu6d  si  relativa  dispositio  nihil  ampliils  potest  relata,  rehnquitur  tacita ; 

VOL    I.  R  R 
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The  utmost  effect  which  can  be  deduced  from  the  cir- 
cumstance of  the  parties  having  married  without  any 
express  contract,  is  their  simple  assent  to  submit  to  the 
law  of  the  matrimonial  domicile.  Such  an  assent  can- 
not give  to  the  law  an  obligatory  force  which  does  not 
in  fact  belong  to  it,  nor  cause  a  law,  which  is  a  real  law, 
and  therefore  limited  to  the  country  in  which  it  exists,  to 
extend  its  power  to  another  country.  One  of  the  ob- 
jections to  the  doctrine  of  Dumoulin  is,  that  he  assigns  to 
this  supposed  tacit  agreement  a  greater  effect  than  would 
justly  belong  to  an  express  a^eement  of  a  similar  im- 
port, because,  if  an  agreement  had  expressed  that  the 
parties  submitted  themselves  to  the  law,  they  could  only 
be  understood  to  submit  to  it  according  to  its  known 
operation  and  effect,  namely,  that  it  did  not  extend  to 
property  situated  in  any  country  where  such  a  law  did 
not  prevail.  Nothing  less  than  an  express  agreement  that 
the  community  should  extend  to  the  future  acquisitions 
ubicunqtie  fuerint  reperti  would  give  the  parties  even 
a  personal  action  to  compel  a  transfer  of  such  acqui- 


imo  potiits  simplicem  assensum  partium,  non  ampliiiB  ac  ne  tantumdem 
quidem  posse  quantum  statutariam,  si  quidem  aliquando  major  vis  est,  et 
energia  taciti  quiLm  express!. 

**  Nunc  dicemus,  etiam  si  adjecta  esset  clausula  in  conventione  matrimo- 
niali,  de  factis  et  faciendis  conqusstibus,  ab  his  qui  Farisiis  si  contrahunty 
banc  conventionem  non  ultra  Parisiorum  agrum  protendi,  nisi  adjiciator 
de  ubicumque  sitis,  qui  tamen  casus  de  factis  et  faciendis,  statutariae  dispo- 
sitioni  adjicit  conventionalem,  cujus  vi  ciim  sit  personalis,  protinus  videri 
poterat  ad  adquiestus,  ubique  locorum  faciendos  porrigi :  quod  non  ita  est, 
quia  certo  et  determinato  loco  facta,  determinationem  etiam  capit  k  statute 
ubi  contrabentes-  contrabunt,  nisi  ulteriiis  adjiciatur  de  ubique  sitis,  quod 
Alexander  prolix^  defendit  adversus  rationes  Salyceti.'*— Com.  128,  lib.  2. 
Signorol,  cans,  150.  Decius,  cons.  19.  Alb.  parte  secunda,  statut  qnaest.  136, 
ne  amplius  sit  in  causato  qu^  in  caus&  ips&. 

"  Ergo  non  it  conventione,  obligatio;  si  non  a  conventione,  ergo  i  statute: 
si  k  statuto,  ergo  territorio  clauditur :  hoc  posito  qu6d  statutum  reale  sit, 
quod  omnin5  necesse  est  judicare,  si  de  rebus  agitur."(<i) 

(a)  Argentr.  art.  218,  pp.  611,  612,  613,  614. 
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sitions.  If  the  doctrine  of  Dumoulin  were  well 
founded,  it  ought  equally  to  be  applied  to  the  Ccm- 
tume  which  gives  the  wife  her  douaire^  and  yet  it  is 
impossible  to  deny  that  this  is  a  real  law,  and  that 
her  title  to  it  must  be  governed  by  the  law  of  the 
country,  in  which  the  immoveable  property  of  her 
husband  is  situated.  He  concludes,  by  expressing  a 
decided  opinion  that  the  community,  although  it  exists 
in  the  country  of  the  matrimonial  domicile,  will  not 
affect  property  situated  in  a  country  where  such  law 
does  not  exist,  (a) 

These  conflicting  doctrines  were  brought  under  the 
consideration  of  the  court  at  Brabant  in  1698,  and  the 
opinion  of  Argentreeus  was  adopted.  A  person  whose 
matrimonial  domicile  was  in  Brussels,  married  a  lady 
possessed  of  considerable  real  estate  in  Bergen-op-Zoom. 
The  communio  honorum  existed  in  the  latter  place, 
but  not  in  Brussels.  On  her  death  without  issue,  the 
husband  claimed  a  moiety  of  her  real  property  in  Bergen- 
op-Zoom.  He  was  opposed  by  her  heirs.  The  court 
decided  in  favour  of  the  husband.  This  decision  was 
followed  by  the  celebrated  dissertation  of  Vander 
Meulen,  in  which  he  supports  it  by  reasoning  similar  to 
that  which  had  been  used  by  Argentreeus.  He  urges 
the  fallacy  of  attributing  the  community  to  any  other 
source,  than  the  law.  He  observes,  that  the  law  does 
not  require  any  extrinsic  aid  or  addition  to  give  it 
force,  for  it  contains  in  itself  every  thing  which  is 
essential  to  produce  the  community.  It  is  true,  he 
says,  it  must  be  preceded  by  marriage,  because,  unless 
there  be  marriage,  there  does  not  exist  any  subject  on 
which  the  community  can  act,  but  it  is  in  this  sense, 
and  for  this  reason  only,  that  the  community  and  mar- 
riage are  thus  intimately  connected.  For  there  may  be 
marriage  and  yet  no  community,  as  is  always  the  case 

(a)  Argentr.  art.  218,  p.  612,  et  seq. 
R  r2 
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when  there  exists  no  law  establishing  this  provision  ; 
but  if  there  be  such  a  law,  the  marriage  affords  the 
subject  on  which  the  community  ex  proprio  vigor e 
attaches.  The  marriage  does  not  produce  the  commu- 
nity, but  only  affords  the  occasion  for  its  application,  (a) 

The  doctrine  maintained  by  Argentrceus  and  Van- 
der  Meulen,  that  the  law  of  community  is  a  real  law, 
which  does  not  affect  property  situated  in  a  country 
where  the  provision  ^oes  not  exist,  has  obtained  the 
concurrence  of  a  numerous  body  of  jurists.  (5) 

It  is  sanctioned  by  the  decision  which  Stockman  has 
reported,  (c) 

P.  Voet  seems  to  consider  it  a  real  law  :  "  Quia  tamen 
ilia  communio  statutaria  potissimum  rerum  spectat 
alienationem,  adeoque  res  ipsas  afficit  primari6  et 
principaliter,  negari  non  poterit,  quin  reali  statuto, 
hoc  nostrum  sit  connumerandum ;  ut  ad  bona  alibi 
sita,  ubi  contrarium  obtinet  statutum,  reales  effectus 
non  exerat."(rf) 

-  ^  Qua  ratione,  si  statuto  hujus  loci,  inter  conjuges  bona 
sint  communia,  vel  pactis  antenuptialibus  ita  conven- 
tum  sit,  ut  omnia,  ubique  locorum  sita,  communia 
forent;  etiam  ad  ilia,  quae  in  Frisi^  jacent,  ubi  non- 
nisi  qusesitorum  est  communio,  dabitur  actio,  ut  com- 
municentur.  (c) 

^^  Malim  tamen  id  indistinct^  obtinere,  id  est,  etiam 
extra  societatem  universalem,  et  de  moribus  conjuga- 
lem;  in  quantum  quis  potest  rebus  extra  territorium 
sitis,  et  ad  se  pertinentibus  legem  dicere,  unde  nasca- 
tur  actio."  (/) 

It  should,  however,  be  observed,  that  the  doctrine  of 

(a)  Boullenois,  Tr.  des  Stat.  tit.  2,  c.  5,  obs.  29>  p.  761. 

(b)  Everard,  Resp.  213.  Peck,  de  Test.  Conj.  lib.  4,  c.  28.  Chassinaeus. 
Covamiv.  199*  Vander  Keessel,  Thes.  28.  Mathseus  Par»m.Belg.  par.  2, 
n.  63»  et  seq.  Carondas.  Gre^i;.  Lopez  on  the  Pallidas,  torn.  2,  p.  598.  Gar- 
sias,  de  Acquaest.  n.  146.   Christ.  Decis.  133,  torn.  3.  See  1  Frol.  Mem.  223. 

(c)  Stockman's  Decis.  50.  (d)  P.  Voet  sect.  4,  c.  3,  §  9- 
ie)  lb.  sect.  4.  c.  2,  §  16.  (/)  lb. 
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Dumoulin  is  by  himself  and  the  French  jurists  applied 
to  the  community  of  property  which  the  husband  and 
wife  might  acquire  stante  matrimanio,  the  communio 
qtUBstuum ;  and  that  on  the  other  hand,  the  argument 
of  Yander  Meulen  is  addressed  to  the  communio  omnium 
bonorum,  and  especially  to  that  of  property  belonging  to 
the  wife  at  the  time  of  the  marriage.  It  may,  and 
indeed  has  been  inferred,  that  Dumoulin  would  not 
have  extended  his  doctrine  to  the  community  of  pro- 
perty belonging  to  the  husband  and  wife  at  the  time 
of  their  marriage,  and  Vander  Meulen  has  himself  stated 
that  his  own  opinion  would  have  been  different,  if  the 
question  discussed  by  him  had  involved  the  communio 
qwBstuum.  (a) 

It  is  also  to  be  remarked  that  Dumoulin  acknow* 
ledges  that  his  doctrine  cannot  be  admitted,  if  there 
exists  in  loco  rei  sittB  a  law  which  prohibits  the  commu- 
nity :  ^^  Aliks  si  statutum  esset  absolutum  et  prohibi- 
torium,  non  obstantibus  pactis  factis  in  contrarium  :  tunc 
non  haberet  locum  ultrk  fines  sui  territorii."  (6) 

A  different  view  of  this  question  has  been  taken  by 
other  jurists.  Burgundus,  although  he  treats  this  law 
as  a  personal  law,  and  in  this  respect  agrees  with  Du- 
moulin, yet,  in  his  opinion,  it  ought  not  to  be  ex- 
tended to  acquets  made  in  another  country  :  ^^  Molinaeus 
tradit  esse  personale,  et  rect^,  sed  in  eo  fallitur,  qu6d 
qusestus  quocumque  locorum  factos  communes  fore 
existimet."  (c) 

BouUenois  also  regards  the  existence  or  non-existence 
of  the  community  as  a  personal  law,  which  constitutes 
the  status  of  the  husband  and  wife,  as  conferred  by  the 
law  of  the  matrimonial  domicile,  and  affecting  property 
wherever  it  was  situated  : 

"  Ainsi  pour  me  reduire,  je  dis  que  la  communaute 
et  la  non  communaute  de  biens  entre  conjoints,  portee 

(a)  Boull.  766, 767.  Merlin,  tit.  Comm.$l,  p.  555.  (&)Froland,tom.l,p.218. 
(e)  Tr.  ad  Consuct.  Fland.  tr.  1,  n.  15.    Froland,  torn.  1,  p.  196. 
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par  la  loi  du  domicile  matrimonialy  aont  des  statutB 
personnels,  et  voici  mon  syst^me. 

^^  La  communaute  entre  conjoints  forme  leur  etat  et 
leur  condition,  soit  qu'elle  soit  gen^rale,  soit  qu'elle 
soit  simplement  des  biens  a  acquerir. 

'*  Vice  versa,  Tetat  de  non  communaute  est  pareille- 
ment  un  etat  et  une  condition  dans  les  conjoints. 

'^  Si  la  communaute  dans  le  lieu  du  domicile  est 
g^nerale,  et  que  dans  le  lieu  de  la  situation  elle  ne  soit 
que  des  biens  a  acquerir  avec  prohibition,  pour  lors 
cette  prohibition  de  la  Goutume  de  la  situation  par 
rapport  aux  biens  acquis,  est  en  cette  partie  une  dispo- 
sition r^elle. 

'^  L'^tat  de  commun  ou  de  non  commun  se  porte  par- 
tout,  ce  qui  est  indistinctement  vrai  par  rapport  k 
Tetat  de  non  commun ;  en  sorte  que  dans  les  coutumes 
qui  n'admettent  pas  de  communaute,  ou  qui  Texcluent, 
les  conjoints  seront  non  communs  par-tout,  meme  dans 

les  Coutumes  de  communaute. 

'^  Cela  est  encore  indistinctement  vrai  par  rapport  k 

Tetat  de  commun  d'une  communaute  r^duite  aux  biens 

k  acquerir;  ces  biens  eussent-ils  ete  acquis  en  Coutumes 

prohibitives  de  toute  communaute,  parce  que  I'etat  de 

commun  ^tant  celui  du  domicile,  il  I'emporte  sur  celui 

de  la  situation.^'  (a)     He  discards  the  theory  of  a  tacit 

agreement,  as  thus  unnecessary  for  the  purpose  of  giving 

to  this  law  of  community  its  personal  quality : 

**  Dans  ce  systeme,  je  n'ai  besoin,  ni  de  la  convention 
expresse,  ni  de  la  convention  presumee;  je  tiens  de  la 
loi  mon  etat,  et  ma  condition  de  commun,  ou  de  non 
commun,  comme  un  autre  tient  d'elle  son  etat  de  majeur, 
ou  de  mineur,  et  cet  etat  se  porte  par-tout,  et  influe 
sur-tout,  comme  etant  un  etat  personnel."  (6) 

It  does  not  appear  that  this  question  has  ever  been  the 
subject  of  decision  by  the  judicial  tribunals  of  England 


(a)  Boull.  torn.  1,  c.  5,  obs.  29>  p.  750. 
(6)  lb.  p.  738. 


CIVIL  STATUS MARRIAQEy  EFFECT  OF,  ON  PROPERTY.    615 

or  Scotland,  although  it  might  be  supposed  that  cases 
would  occur  of  British  subjects  having  had  their  matri- 
monial domicile  in  those  colonies  where  the  communio 
bonorum  prevailed,  and  being  at  the  same  time  the 
owners  of  real  property  in  England  or  Scotland. 

In  the  case  oiFeauhert  v.  Turst,  (a)  it  appears  that  the 
parties  had  subjected  themselves  to  the  community  of 
Parisj  by  the  express  terms  of  their  marriage  contract, 
and  the  property  in  question  was  personal.  Lord  Eldon, 
in  referring  to  tiie  decision  of  the  House  of  Lords,  in  this 
case,  which  gave  eflfect  to  the  community,  is  reported  to 
have  said,  that  he  considered  the  decision  to  have  been 
founded  on  the  contract^  and  that  if  there  had  been 
no  contract,  the  law  of  England  would  have  regulated 
the  rights  of  the  husband  and  wife,  who  were  domiciled 
in  England,  at  the  dissolution  of  the  marriage,  (b) 

As  the  theory  of  the  tacit  contract  would  not,  ac- 
cording to  this  opinion,  have  been  admitted  in  the  case 
of  personal  property,  as  a  foundation  for  extending  the 
law  of  community  to  any  other  country  where  it  did  not 
prevail,  ^  fortiori  it  would  not  be  admitted,  if  the  pro- 
perty were  immoveable. 

The  transfer  of  immoveable  properly  by  the  mere  opera- 
tion of  a  law  existing  in  another  country,  is  not  sanctioned 
by,  but  is  opposed  to  the  principles  which  have  been 
laid  down  in  questions  respecting  the  effect  of  the 
Bankrupt  Laws  of  England  on  real  property  in  Scotland, 
or  of  a  Scotch  sequestration  on  the  bankrupt's  real  pro- 
perty in  England.  Although  it  is  admitted  that  bank- 
ruptcy, like  marriage,  operates  as  a  legal  assignment  of 
the  personal  property  wherever  situated,  yet  it  will  not 
have  a  similar  effect  on  his  real  property,  (c) 

It  might  have  been  expected  that  this  question  would 

(a)  Free.  Ch.  207.    1  Bro.  Pari.  Gas,  128. 
(5)  1  Robertson's  App.  Gas.  4. 

(c)  Selkrig  v.  Dayies,  2  Rose's  Bank.  Gas.  313.      Bank  of  Scotland  y. 
Gttthbert  and  others,  1  Rose's  Gas.  App.  467. 
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have  presented  itself  for  decision  in  some  of  the  American 
courts,  but  it  will  be  found  not  to  have  been  decided 
in  any  of  the  cases  in  which  the  community  has  been 
admitted.  Thus,  in  one  of  them,  the  parties  who  had 
married  in  Cuba,  by  their  marriage  contract,  expressly 
stipulated  that  there  should  be  a  community  between 
them  according  to  the  Coutume  of  Paris.  It  was  held 
that  their  property  in  North  Carolina,  to  which  State 
they  had  removed,  would  be  subject  to  the  Coutume^  (a) 
and  a  similar  decision  was  given  in  New  York,  (b)  But 
both  these  decisions,  it  will  be  observed,  rest  on  the 
undoubted  principle,  that  it  is  competent  for  the  parties 
to  adopt,  by  special  contract,  the  law  of  any  country, 
unless  they  are  prohibited  from  doing  so  by  a  positive  law 
of  the  country,  either  of  their  matrimonial  domicile,  or  of 
that  in  which  their  immoveable  property  is  situated,  (c) 

Another  of  these  cases  was  decided  in  the  Supreme 
Court  of  Louisiana.  The  paities  had  removed  from 
Virginia,  their  matrimonial  domicile,  where  the  com- 
munity does  not  exist,  into  Louisiana  where  it  does 
exist.  It  will  be  recollected,  that  under  an  article  of  the 
Revised  Code  of  Louisiana,  (d)  founded  on  a  provision  in 
the  Partidas,  the  acquits  and  gains  acquired  by  married 
persons  after  their  removal,  are  made  subject  to 
the  law  of  community  of  Louisiana.  That  court 
applied  its  own  positive  law  to  the  acquired  property  of 
those,  who  by  removing  from  another  State  to  Lousiana, 
became  subject  to  its  law.  (e) 

Another  case  was  that  of  a  man  in  Louisiana,  who  had 
ran  away  with  a  young  lady  of  thirteen  years  of  age, 
and,  without  her  guardian's  consent,  married  her  in 
Mississippi,  and  then  returned  to  Louisiana,  where  she 


(a)  Murphy  v.  Murphy,  5  Martin's  Rep.  83.    17  Martin's  Rep.  605.   Bour- 
cier  y.  Lanusse,  3  Martin's  Rep.  581. 
(jb)  De  Couche  v.  Savatier,  3  Johns.  Ch.  Rep.  190,  211. 
(c)  Bourcier  v.  Lanusse,  3  Martin's  Rep.  581.  (d)  Art.  2370. 

(e)  Saul  V.  his  Creditors,  17  Martin's  Rep.  569. 
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continued  domiciled  with  her  husband  until  her  death. 
The  court  sustained  the  claim  of  the  mother  to  the 
daughter's  property,  according  to  the  Louisiana  code. 
This  decision  might  be,  and  seems  to  have  been  sus- 
tained on  the  ground,  that  under  all  the  circumstances 
of  the  case,  Louisiana  was  the  real  matrimonial  domicile 
of  the  parties,  (a) 

In  the  discussion  of  one  of  the  cases,  the  doctrine  of 
Dumoulin  received  a  most  learned  and  elaborate  in- 
vestigation ;  his  theory  of  a  tacit  agreement  was  con- 
demned, and  it  was  considered  that  the  law  of  community 
was  a  real  law.  (b) 

In  hoc  igitur  conjlictu  quibus  adstipulabimur  ?  was  the 
obvious  question  of  one  of  the  jurists,  after  he  had  been 
reviewing  these  discordant  opinions.  The  following 
considerations  will  perhaps  justify  a  concurrence  with 
him  in  the  answer,  given  by  himself :  ^  ^  Mihi  tutius 
videtur,  adhaerere  secundse  sententise,  (quse  negat  prsedia 
alibi  sita  communicari,)  quam  non  solium  ratio  validissima 
munit,  sed  et  prsestantes  auctores,  et  consensus  aliquot 
municipiorum  probant."  (c) 

1st,  The  law,  which  by  its  own  force  and  operation, 
and  independently  of  contract,  gives  an  interest  in  im- 
moveable property,  is  a  real  law. 

2nd,  Immoveable  property  is  not  subject  to  the  power 
of  a  real  law,  unless  such  law  exists  in  the  country  where 
that  property  is  situated. 

3rd,  The  joint  interest  which  the  husband  and  wife 
acquire  under  the  community  in  the  immoveable  pro- 
perty of  each  other,  is  conferred  by  the  law  alone,  unless 
that  law  be  controlled  in  its  operation  by  a  tacit  agree- 
ment ;  such  an  interest,  therefore,  will  not  be  acquired 
in  immoveable  property  situated  in  a  country  where  the 
law  of  community  does  not  exist. 

(a)  Le  Breton  v.  Nouchet,  3  Martin's  Rep.  60. 

(fi)  Saul  v.  his  Creditors,  17  Martin's  Rep.  605.     Gale  v.  Davis^  4  Mar- 
tin's Rep.  649-  (c)  Math.  Parsm.  par.  2,  §  64. 
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4tfa,  If  a  tacit  agreement  could  be  inferred  for  the 
purpose  of  giving  to  the  law  of  community  a  more  ex- 
tensive operation  than  belongs  to  the  equality  of  a  real 
law,  it  might  with  equal  propriety  be  inferred  for  a 
similar  purpose  in  the  case  of  other  real  laws,  i.  e.  those 
which  govern  the  succession  to  real  property,  &c.  a 
preference  of  the  law  of  the  country  in  which  a  man 
has  passed  his  life,  to  that  of  another  country,  in  which 
his  real  property  may  be  situated,  is  as  natural  a  pre- 
sumption as  that  in  favour  of  the  law  of  the  matrimonial 
domicile. 

5th,  It  cannot  be  said,  that  because  the  title  is  con- 
ferred by  the  law,  as  the  consequence  of  the  marriage, 
there  is  a  ground  peculiar  to  marriage  for  admitting  the 
presumption  of  a  tacit  agreement,  because  no  such  pre- 
sumption is  admitted  in  respect  of  other  titles  conferred 
by  law  as  the  consequence  of  marriage,  e.  g.  the  titles 
to  douaire  and  droit  de  viduitS. 

6th,  The  laws  which  confer  douairCj  and  U  droit  de  rt- 
duitd^  are  admitted  by  all  jurists  to  be  real  laws,  and  con- 
sequently they  attach  on  that  property  only  which  is 
situated  in  the  country  where  they  prevail,  and  they  do 
not  extend  to  that  which  is  situated  in  another  country, 
and  no  tacit  agreement  is  presumed,  in  or  derto  control 
their  powers. 

7th,  The  law  establishing  a  community  in  immoveable 
property  is  not  essentially  distinguished  from  the  laws  of 
douaire  and  viduitS,  in  any  one  of  those  particulars, 
which,  in  the  opinion  of  jurists,  determine  the  reality  or 
personality  of  laws,  and  consequently  the  extent  of  their 
power.  There  does  not,  therefore,  appear  to  be  any  sub- 
stantial reason  for  allowing  the  law  of  community  to  have 
the  effect  of  a  personal  law,  and  to  attach  on  immove- 
ble  property,  in  whatever  country  it  may  be  situated. 

If  this  reasoning  be  admitted,  the  conmiunity,  when 
it  prevails  in  the  matrimonial  domicile,  will  be  confined 
to  such  immoveable  property  as  is  situated  either  there 
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or  in  a  country  in  which  a  similar  law  exists,  bat  it 
will  not  extend  to  such  property  situated  in  a  country 
where  a  similar  law  does  not  exist. 

In  the  preceding  observations,  the  law  of  community 
has  been  considered  only  as  it  affected  immoveable 
property.  Its  effect  on  personal  property  is  determined 
by  other  principles.  According  to  a  principle  of  inter- 
national jurisprudence,  the  acquisition  of  moveable  or 
personal  property  by  the  operation  of  law,  is,  as  will  be 
presently  shown,  governed  by  the  law  of  its  owner's 
domicile.  The  community,  if  it  prevailed  in  the  matri- 
monial domicile,  would  therefore  attach  on  the  move- 
able property  of  the  husband  and  wife,  in  whatever  place 
it  was  situated. 

If  the  parties  retain  their  matrimonial  domicile,  the 
only 'laws  between  which  a  conflict  could  arise,  would  be 
those  of  that  domicile,  and  of  the  situs  of  the  property. 
But  when  they  change  their  matrimonial,  and  acquire 
another  domicile  in  a  country  where  no  such  law  as 
that  of  their  former  domicile  prevails,  the  conflict  will 
take  place  between  the  law  of  that  domicile  and  the  law 
of  the  new  or  actual  domicile.  Thus,  if  the  law  of  com- 
munity prevail  in  the  matrimonial  domicile,  but  not  in 
the  new  or  actual  domicile,  it  will  become  a  question, 
whether  the  property  acquired  before  or  after  the  re- 
moval will  be  subject  to  it. 

According  to  the  general  doctrine  of  jurists,  the  pro- 
perty of  the  husband  and  wife,  whether  it  be  acquired 
before  or  after  the  change  of  domicile,  continues  subject 
to  the  law  of  community,  notwithstanding  they  have 
removed  to  another  domicile,  where  that  law  does  not 
exist.  The  change  of  the  domicile  neither  divests  them 
of  any  right  which  they  had  acquired  under  the  law  of 
their  matrimonial  domicile,  nor  confers  on  them  any 
right  which  they  could  not  acquire  under  that  law. 
If  the  law  of  community  existed  in  their  matrimonial 
domicile,  they  will  not  cease  to   be  in  community, 
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although  they  should  have  acquired  another  domicile 
in  a  country  where  no  law  of  community  was  established; 
and  on  the  other  hand,  if  there  was  no  law  of  community 
in  their  matrimonial  domicile,  they  will  not  become 
subject  to  the  law  of  community,  because  they  have 
taken  up  their  domicile  in  a  country  where  that  law 
does  exist,  (a)  The  concurrence  of  jurists  in  this  doc- 
trine is  so  general  that  there  are  few  who  have  dissented 
from  it.  (6) 

This  doctrine  seems  to  result  as  a  necessary  and 
legitimate  conclusion  from  the  theory,  that  the  com- 
munity exists  by  force  of  the  tacit  agreement  of  the 
parties,  and  which  is  considered  of  the  same  weight  as  if 
it  had  been  an  express  agreement ;  because,  if  the  rights 
of  the  parties,  either  in  their  present  property,  or  in 
their  future  acquisitions,  had  been  conferred  by  an 
agreement,  they  could  not  be  varied  by  a  change  of 
domicile.  But  if  this  theory  be  rejected,  and  the  law 
of  community  has  no  greater  operation  than  any  other 
real  law,  it  can  never  be  necessary  to  consider  the  efiPect 
of  a  change  of  domicile  on  the  interests  of  the  husband 
and  wife  on  their  real  property,  because  those  interests 
in  their  present  property,  as  well  as  in  their  future  ac- 
quisitions are  determined  by  the  lex  lod  rei  sU(b. 

The  application  of  this  doctrine  to  the  interests  ac- 
quired by  the  husband  and  wife  in  ihe  personal  property 
of  each  other  under  the  law  of  their  matrimonial  do- 
micile, so  far  as  it  regards  property  acquired  before  their 
removal  from  their  matrimonial  domicile,  might,  it 
seems,  be  maintained  without  the  aid  of  this  theory. 

(a)  Rodenb.  de  Jure,  Quod,  &c.  Pars.  Alt.  tit.  2,  c.  4,  §  3.  Sande,  Decis. 
lib.  2>  tit.  5,  def.  10.  J.  Bacquet,  des  Droits  de  Just.  c.  21,  n.27»  et  seq. 
Goris.  Adv.  tr.  1,  c.  7,  §  3.  J.  Voet,  De  Ritu  Nupt.  lib.  23,  tit.  2,  §87. 
A.  Wesel,  de  Con.  Bon.  Soc.  tr.  I,  $  104,  et  seq.  Groenew.  ad  L.  65,  lib.  5, 
tit.  1,  de  Jud.  Math.  Parsem.  Belg.  par.  2,  §  66.  P.  Voet,  de  Statutis,  sect  9> 
c.  2,  §  7.  Merlin's  Rep.  tit.  Comm.  MuUer's  Prompt,  tit  Comm.  Bon.  §  23. 
Hertii,  de  Coll.  Leg.  §  48,  49. 

(jb)  Msevius,  ad  Jus  Lub.  pars  2,  tit.  2,  art.  12,  n.  401,  et  seq.  MuUer's 
Prompt,  ib.  23,  and  the  references. 


CITIL  STATUS — MARRIAGE,  EFFECT  OF,  ON  PROPERTY.  621 

The  matrimonial  domicile  of  the  parties  may  be  sup- 
posed to  be.  in  a  country,  where,  as  in  England,  the 
marriage  is  an  absolute  gift  to  the  husband  of  the  wife's 
whole  personal  estate,  the  subsequent  domicile  may  be 
in  a  country,  where,  as  in  British  Guiana,  the  wife,  by 
virtue  of  tbe  communio  honorum^  retains  an  interest  in 
her  own,  and  acquires  an  interest  in  her  husband's  per- 
sonal property,  or  the  matrimonial  domicile  may  have 
been  in  British  Guiana,  and  the  subsequently  acquired 
domicile  in  England.  In  the  one  case  the  whole  per- 
sonal estate  of  the  wife  has  become  vested  in  the  hus- 
band, the  wife  brings  no  personal  property  of  her  own 
into  British  Guiana,  on  which  the  law  of  community 
can  attach.  In  the  other  case,  the  wife  arrives  in 
England,  not  only  retaining  an  interest  in  her  own, 
but  having  acquired  an  interest  in  the  property  of  her 
husband.  The  law  of  the  matrimonial  domicile  has,  in 
this  case,  already  made  a  disposition  of  the  property  of 
the  husband  and  wife,  at  a  time  when  the  parties  and 
the  property  were  subject  to  that  law. 

In  neither  case  could  the  law  of  the  new  domicile  be 
admitted  without  divesting  rights,  which  had  been 
already  legally  acquired.  But  in  the  opinion  of  the 
greater  number  of  jurists,  not  only  the  property,  which 
had  been  acquired  by  the  husband  and  wife  before  their 
removal  from  their  matrimonial  domicile,  but  even  that 
acquired  in  their  new  domicile,  is  subject  to  the  law  of  the 
matrimonial  domicile ;  and  their  opinion  has  been  sanc- 
tioned, even  to  this  extent,  by  the  decisions  in  France. 

A  person  was  married  and  domiciled  in  L.,  where 
the  civil  law  prevailed.  He  afterwards  removed  to 
Paris,  and  established  his  domicile  there.  On  his  death 
his  widow  demanded  a  share  of  his  moveables,  and  of 
the  acquits  made  since  the  marriage.  By  an  arrH  of 
the  29th  March,  1640,  her  demand  was  rejected,  (a) 

A  similar  decision  was  given  in  the  case  of  a  person 

(a)  Jouraal  des  Audiences^  8th  April,  1718. 
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married  and  domiciled  in  Normandy,  who  afterwards  re- 
moved to,  and  established  his  domicile  in  Paris.  A  de- 
mand by  his  widow  for  a  share  of  the  acquits  made 
since  the  removal  from  Normandy,  was  rejected,  (a) 

The  application  of  this  doctrine  to  the  acquisitions  of 
personal  property  made  by  the  husband  and  wife  in  their 
new  or  actual  domicile,  can  only  be  sustained  by  means 
of  the  theory  of  a  tacit  agreement.  Even  its  advocates 
do  not  all  concur  in  subjecting  future  acquisitions  after  a 
change  of  domicile,  to  the  law  of  the  matrimonial  domi- 
cile. Thus,  Huber  was  of  opinion,  that  they  are  go- 
verned by  the  law  of  the  new  or  actual  domicile :  "  Ciim 
primum  vero  conjuges  migrant  ex  una  provincia,  (where 
the  community  prevailed,)  in  aliam,  (where  it  does  not 
prevail,)  bona,  quae  deinceps  alteri  adveniunt,  cessant 
esse  communia,  manentque  distinctis  praprietatibus ;  sicut 
res  antea  communes  factse,  manent  in  eo  statu  juris, 
quem  induerunt."  (J) 

But  if  the  law  of  community  be  a  real  law,  its  power 
as  to  personal  property  cannot  be  more  extensive  than 
as  to  real  property.  As  it  affects  only  such  real  property 
as  is  actually  situated  in  the  country  where  it  is  esta- 
blished, so  it  affects  personal  property  only,  when  its  owner 
is  actually  domiciled  in  the  country  where  such  law  is 
established,  because  the  place  of  his  domicile  is  the  sUtis 
in  fictume  juris  of  his  moveable  property.  The  real  law 
as  to  personal  property  is  that  which  prevails  in  the 
place  of  its  owner's  actual  domicile.  He  acquires  and 
holds  it  according  to  the  disposition  of  that  law,  and  it 
depends  on  that  law,  whether  he  and  his  wife  acquire  it 
for  their  ^om*  benefit  or  for  his  sole  benefit. 

According  to  the  law  of  Louisiana,  if  married  persons 
remove  from  another  State,  or  from  foreign  countries 
to  Louisiana,  the  property  acquired  by  them  in  that 

(a)  Journal  dea  Audiences,   Arrdt  8  April,  1718,  cited  by  Boullenois, 
torn.  1.  p.  767.     ArrSt  7  May,  1746,  cited  by  Merlin,  tit  Com.  p.  551. 

(b)  Huber,  torn.  2.  lib.  1,  tit.  3«  n.  9,  p.  540. 
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State,  is  subject  to  the  community  of  acquets  established 
by  that  code,  (a) 

This  provision  is  founded  on  a  law  of  the  Partidas,  (b) 
and  in  the  commentary  on  the  latter,  the  distinction 
is  taken  between  the  property  acquired  in  the  matri- 
monial domicile,  and  that  which  is  afterwards  acquired 
in  the  new  domicile.  The  former  remains  subject  to 
the  disposition,  which  the  law  of  the  matrimonial  domi- 
cile has  already  made  of  it,  and  the  latter  is  governed 
by  the  law  of  the  new  domicile,  (c) 

The  supreme  court  of  Louisiana,  in  giving  its  judgment 
on  the  local  law  of  that  State,  entered  into  the  con- 
sideration of  the  principle  which  should  be  adopted, 
when  a  conflict  arose  between  the  laws  of  the  matrimo- 
nial and  actual  domicile,  and  thus  expressed  its  opinion : 

"  Though  it  was  once  a  question,  it  seems  now  to  be 
a  settled  principle,  that  when  a  married  couple  emi- 
grate from  the  country  where  the  marriage  was  con- 
tracted into  another,  the  laws  of  which  are  diflTerent, 
the  property  which  they  acquire  in  the  place  to  which 
they  have  removed  is  governed  by  the  laws  of  that 
place.''  (d)  It  has  accordingly  been  decided,  that  where 
a  couple  who  were  married  in  North  Carolina,  where  no 
community  exists,  had  removed  to  Louisiana  where  it 
does  exist,  the  property  acquired  after  the  removal  was 
to  be  held  in  community,  (e) 

The  efiect  of  the  change  of  domicile  was  discussed 
in  a  case  before  the  court  of  Session  of  Scotland,  but 
did  not  receive  any  decision.  Robert  Hog  a  native  of 
Scotland,  in  1737,  married  an  English  lady  in  London, 
where  he  was  then  settled  as  a  merchant.  He  received 
with  her  a  fortune  exceeding  £3600.     By  the  marriage 


(o)  Art  2370.  (6)  P.  4,  tit  11,  §  24. 

(c)  Greg.  Lopez,  torn.  2,  p.  599,  n.  2. 

(d)  Gale  y.  Davis,  4  Martin's  Rep.  645.     17  Martin's  Rep.^605,  606.   Le 
Breton  v.  Nouchet,  3  Martin's  Rep.  60,  73. 

(e)  Gale  y.  Dayis,  4  Martin's  Rep.  645. 
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articles  previously  executed  in  the  English  form,  Mr. 
Hog  was,  from  his  wife's  fortune,  to  purchase  a  real 
estate,  which  should  yield  £100  a  year.  The  estate  so 
purchased  was  to  be  conveyed  to  trustees  for  the  benefit 
of  Mr.  Hog  and  his  wife  during  their  lives,  and  of  the 
children  of  the  marriage,  after  the  death  of  the  survivor; 
the  right  of  the  children  to  be  subject  to  the  disposal 
of  Mrs.  Hog,  both  during  the  subsistence  and  after  the 
dissolution  of  the  marriage. 

After  Mr.  Hog's  death  in  1789,  Rebecca  Hog,  one  of 
his  daughters,  brought  an  action  against  Thomas  Hog, 
his  general  disponee,  in  which  inter  alia  she,  as  one  of 
the  personal  representatives  of  her  mother,  claimed  a 
share  of  the  goods  falling  under  the  jtis  relictce  at  the 
dissolution  of  the  marriage. 

It  was  found  that  Mr.  Hog's  domicile  at  the  time  of 
the  dissolution  of  the  marriage  was  in  Scotland.  One 
of  the  questions  which  arose  was,  how  far  the  change  of 
domicile  after  the  marriage,  could  have  any  effect  on 
the  rights  of  the  parties,  particularly  as  marriage  articles 
had  been  previously  entered  into. 

The  Lord  Ordinary  found,  that  when  parties  marry 
in  one  country,  and  afterwards  remove  to  another,  in 
which  the  legal  rights  of  married  persons  are  different, 
the  change  of  domicile  ought  not  to  operate  any  change 
on  any  of  the  rights  pre-established  in  them  in  the 
country  in  which  they  were  married,  and  that  all  those 
rights  ought  to  be  preserved  and  enforced  by  the  law  of 
the  country  to  which  they  have  removed,  unless  they  be 
incompatible  with  the  religion  and  morality  of  that 
country. 

Both  parties  having  reclaimed,  an  hearing  in  pre- 
sence was  ordered.  In  advising  on  the  cause  there 
was  a  diversity  of  opinion  amongst  the  judges,  but  a 
majority  thought  there  was  no  occasion  to  determine 
what  might  be  the  effect  of  a  change  of  domicile,  where 
there  was  no  contract  of  marriage.     The  question  here 
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it  was  observed  was,  what  was  the  understanding  of 
the  parties  in  framing  the  marriage  articles  ?  Both  were 
domiciled  in  England,  where  the  rights  of  husband  and 
wife  are  accurately  defined ;  the  marriage  articles  were 
meant  to  fix  the  amount  of  the  wife's  claim  on  the  per- 
sonal estate  of  her  husband,  and  there  could  be  no  view 
to  other  claims  which  were  not  there  provided  for,  and 
which  probably  were  unknown  to  the  parties  and  their 
men  of  business.  The  marriage  articles  indeed  con- 
tain, what  in  the  circumstances  of  the  parties  at  the  time, 
was  a  very  rational  provision  for  Mrs.  Hog. 

The  Lords  repelled  the  claim. 

A  reclaiming  petition  was  refused  without  answers,  (a) 
and  the  decision  was  afiirmed  on  appeal  on  this 
point,  (b) 

It  has,  however,  been  treated  as  a  settled  point  in 
Scotland,  that  the  division  of  the  goods  in  community 
is  governed  by  the  law  of  the  actual  domicile,  (c) 

The  prevailing  doctrine  of  the  judicial  tribunals  of 
America  is,  that  property  acquired  before  the  removal 
from  the  matrimonial  domicile,  is  governed  by  the  law  of 
that  domicile ;  but  that  property  which  is  afterwards  ac- 
quired in  the  new  domicile  is  subject  to  the  law  of  the 
latter  domicile,  (d)      , 

From  the  opinion  expressed  by  Lord  Eldon,  on  the 
grounds  of  the  reversal  of  the  decision  in  Feaubert  v. 
Turstj  it  might  be  inferred  that  the  rights  of  the 
husband  and  wife  in  the  personal  property  of  each  other, 
would  be  determined  by  the  law  of  the  actual  domicile, 
and  not  by  that  of  the  matrimonial  domicile. 

The  change  of  the  matrimonial  domicile,  it  is  said, 
does  not  affect  the  continuation  of  the  community 
which  is  governed  by  the  law  which  prevails  in  that 

(a)  Hog  V.  Hog,  7th  June,  1791,  Morr.  4619.  (jb)  lb.  May  7, 1792. 

(c)  Ferguss.  Rep.  Cons.  Decis.  p.  346,  417. 

(d)  Gale  v.  Davis,  4  Martin's  Rep.  643.     17  lb.  605.    Le  Breton  7.  Nou- 
cbet,  3  Martin's  Rep.  60,  73. 

VOL.  I.  S  S 
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domicile,  (a)  Such  is  the  general  opinion  of  jurists. 
Pothier,  in  expressing  his  concurrence,  observes,  that 
this  rule  can  only  be  adopted,  when  the  law  of  the 
matrimonial  domicile  admits  the  continuation  of  the 
community  after  the  death  of  one  of  the  conjoints, 
because,  if  according  to  that  law  it  was  by  that  event 
dissolved,  its  continuation  exists  only  under  the  law  of 
the  actual  domicile,  and  therefore  must  be  governed  by 
that  law.  (b) 

The  conclusions  which  seem  most  consistent  with 
the  distinctive  qualities  and  attributes  of  real  and  per- 
sonal laws,  and  with  the  principles  which  govern  the 
acquisition  of  moveable  and  immoveable  property  by 
the  operation  of  law,  would  be — 1st,  That  the  law  of 
community  does  not  extend  to  immoveable  property 
situated  in  a  country  where  that  law  does  not  prevail. 
2dly,  That  moveable  property,  wherever  it  be  situated, 
which  belonged  to  the  parties  at  the  time  of  their  mar- 
riage, or  which  they  acquired  at  any  time  afterwards, 
will  be  subject  to  the  community,  if  that  provision  be 
the  law  of  the  matrimonial  domicile,  and  the  parties 
do  not  remove  from  that  domicile.  3dly,  But  if  they 
remove  from  that  domicile,  the  law  of  the  matrimonial 
domicile  will  continue  to  govern  the  property  which 
belonged  to  them  before  their  removal,  although  no  such 
law  prevails  in  the  new  domicile.  4thly,  But  property 
acquired  by  them  in  their  new  domicile  will  be  subject 
to  the  law  of  that  domicile,  and  not  to  that  of  the  matri- 
monial domicile. 

The  interests  which  the  husband  and  wife  acquire  by 
their  marriage  in  the  property  of  each  other,  and  the 
powers  which  they  may  exercise  in  relation  to  it,  where  the 
communio  honorum  does  not  prevail,  are  of  course  wholly 


(a)  A.  Weael,  de  Fin.  et  Con.  Bon.  Soc.  tr.  2,  c.  A,  8.  109»  et  tr.  1, 
n.  104>  et  seq. 
(6)  Pothier,  Tr.  de  la  Com.  p.  6,  c.  1>  n.  Ill,    Merlin,  Cont.  de  Com. 
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independent  of   the  law  by  which  that  provision   is 
established. 

In  the  conflict,  therefore,  between  the  laws  which 
confer  those  interests,  many  of  the  considerations 
which  have  induced  jurists  to  attribute  so  extensive  an 
effect  to  this  provision  cannot  be  urged. 

The  subjection  of  property  to  the  law  of  its  actual 
situs,  if  it  be  immoveable,  or  of  its  fictitious  or  presumed 
situs,  that  is,  the  domicile  of  its  owner,  if  it  be  move- 
able, is  admitted  by  all  jurists.  As  the  law  which  has 
for  its  primary  and  principal  object  the  disposition  of 
property  is  real,  and  as  it  is  limited  in  its  influence  to 
the  country  in  which  it  is  established,  a  law  different 
from  that  which  prevails  in  the  place  where  the  property 
is  situated,  does  not  affect  that  property. 

Pothier  has,  with  his  accustomed  force  and  accuracy 
of  expression,  thus  stated  the  rule :  "  Toutes  ces  choses, 
qui  ont  une  situation  reelle  ou  feinte,  sont  sujettes  k  la 
loi  ou  coutume  du  lieu  oit  elles  sont  situees,  ou  censees 
rfetre.''  (a) 

The  controversy  amongst  jurists  has  been  on  the  ap- 
plication of  this  rule. 

The  sense  in  which  it  should  be  received,  and  the 
proper  influence  .which  belongs  to  it  in  examining  the 
questions  to  which  this  branch  of  the  subject  gives  rise, 
will  perhaps  be  more  fully  understood,  if  a  distinct  con- 
sideration is  bestowed  on  its  application  to  these  two 
species  of  property. 

Moveable  or  personal  property  has  no  real  situs,  but 
a  fiction  of  the  law  assigns  as  its  situs,  the  domicile 
of  its  owner,  for  it  is  presumed,  that  it  follows  his 
person.  It  becomes  therefore  subject  to  the  same 
law  as  the  person  of  its  owner,  that  is,  to  the  law  of  his 
domicile. 

Pothier  again  furnishes  an  admirable  exposition  of 

{fl)  Pothier,  torn.  10,  c.  l/n.  23.     Rodenburg,  tit.  2,  c.  2,  s.  3. 

ss2 
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the  rule  in  its  application  to  moveable  property  :  ^'  Les 
choses,  qui  n'ont  aucune  situation,  sont  les  meubles 
corporels,  les  cr^ances  mobilieres,  les  rentes  constituees, 
autres  que  celles  dont  il  a  ^te  ci-dessus  parle,  quand 
n)eme  elles  auraient  un  assignat  sur  quelque  heritage ; 
car  cet  assignat  n'est  qu*un  accessoire.  Toutes  ces 
choseSy  suivent  la  personne  k  qui  elles  appartiennent,  et 
sont  par  consequent  regies  par  la  loi  ou  coutume  qui 
regit  cette  personne,  c'est-Ji-dire  par  celle  du  lieu  de 
son  domicile."  (a) 
The  language  of  Voet  is  to  the  same  effect : 
^^  In  successionibus,  testandi  facultate,  contractibus, 
aliisque,  mobilia  ubicunque  sita  regi  debere  domicilii 
jure,  non  yer6  legibus  loci  illius,  in  quo  naturaliter  sunt 
canstituta;  yideri  enim  hac  saltem  rationejurisdictionem 
judicis  domicilii  non  rar6  ultrk  statuentis  fines  operari 
in  res  dispersas  per  varia  aliorum  magistratuum,  etiam 
remotissimis  ad  orientem  occiduumque.  Solem  region- 
ibus  imperitantium  territoria.  Sed  considerandum 
quadam  fictione  juris,  seu  malis,  prsesumtione,  banc  de 
mobilibus  determinationem  conceptam  niti ;  ciSkm  enim 
certo  stabilique  hsec  situ  careant,  nee  certo  sint  alligata 
loco,  sed  ad  arbitrium  domini  undequaque  in  domicilii 
locum  revocari  facile  ac  reduci  possint,  et  maximum 
domino  plerumque  commodum  adferre  soleant,  cum  ei 
sunt  prsBsentia ;  visum  fuit,  banc  inde  conjecturam 
surgere,  qu6d  dominus  velle  censeatur,  ut  illic  omnia 
sua  sint  mobilia,  aut  saltem  esse  inielligantur^  ubi  for- 
tunarum  suarum  larem  summamque  constituit,  id  est, 
in  loco  domicilii."  (h) 

"  lis  se  regissent,"  says  Merlin,  "  suivant  la  loi  du 
domicile  de  celui  auquel  ils  appartiennent,  quelque  part 
qu'ils  soient  situes ;  et  cette  loi  change  k  mesure  qu'on 
change  de  demeure."  (c) 

(a)  Pothier,  torn.  10,  c.  1,  s.  2,  n.  24. 
(6)  Voety  torn.  1,  lib.  1,  tit.  4,  n.  11. 
(c)  Merlin,  tit.  Biens,  $  I,  12,  p.  *!^7' 
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The  law  is  not  the  less  a  real  law,  and  not  the  less 
limited  in  the  extent  of  its  power,  because  it  regards 
moveable  or  personal  property.  A  law,  therefore, 
different  from  that  which  prevails  in  the  domicile 
of  the  owner  of  personal  property  will  not  affect 
that  property.  Such  is  the  opinion  of  J,  Voet,  in 
the  passage  which  has  been  already  cited,  and  that  of 
P.  Voet  is  still  more  explicit:  **  Ciimque  secundttm 
juris  intellectuniy  res  mobUis  territorio  incolatm  conti- 
neatur,  quoad  illam,  etiam  statutum  erit  reale^  neque 
extra  statuentis  limites,  aliquid  operabitur."  (a) 

Rodenburg  has  adopted  a  similar  opinion :  *^  Con- 
spirant  enim  eh  vota  fer^  omnium  bona  ut  dijudicentur 
sua  lege  loci,  in  quo  sita  sunt,  vel  esse  intelliguntur.''  (b) 
'*  Nee  alia  hac  in  parte  mobilium  rerum  causa,  alia  im- 
mobilium  est:  qu6d  enim  mobilia  dividuntur  ex  more 
loci,  ubi  dominus  fovet  domicilium,  fit  ide6,  quod  ibidem 
sita  esse  existimentur,  non  qubd  statutum  evadat  person- 
ale Diximus  mobilia  situm  habere  intelligiy  ubi 

dominus  instruxerit  domicilium^  nee  aliter  mutare  eundem, 
quam  unk  cum  domicilio.  Et  subest  ratio  :  mobilia 
quippe,  ciim  perpetuum  ac  fixum,  ut  res  soli,  locum  non 
habeant,  totum  illud  dependeat  necesse  est  k  destinatione 
ejus,  cujus  ea  res  est,  ut  ibi  habeantur  mobilia  existere, 
ubi  esse  ea  voluerit  dominus ;  baud  aliter  ac  ipsamet 
persona,  ibi  esse  vel  domicilium  habere  accipitur,  ubi 
semet  esse  voluerit.  Igitur  ibi  mobilia  sua  quemque 
velle  ut  existant  credimus,  ubi  degit  ipse,  laremque  fovet 
ac  fortunarum  habet  summam."  (c) 

It  forms  one  of  the  general  principles  of  BouUenois  : 
^'  Quoique  les  meubles  suivent  la  personne,  et  soient 
regis  par  la  loi  du  domicile,  ce  n'est  pas  comme  loi 
personnelle,  mais  comme  loi  rielle  et  de  sittuition.''  (d) 

The  language  of  Argentrseus  and  Hertius  seems  to 

(a)  P.  Voet,  sect.  4,  c.  2,  §  2,  p.  118. 

(6)  Rodenburg,  de  Jure,  c.  2,  tit.  2,  p.  32.      (o)  lb.  p.  33. 

(d)  Boull.  torn.  1,  princ.  33,  p.  8. 
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imply,  that  although  the  law  of  the  owner's  domicile 
governed  the  disposition  of  moveable  property,  yet  that 
it  was  as  a  personal,  and  not  as  a  real  law.  The  former 
says :  ^'  Per  omnia  ex  conditione  personarum  legem 

accipiunt Quare  statutum  de  bonis  mobilibus 

▼er^  personale  est,  et  loco  domicilii  judicium  sumit ;  et 
quodcunque  judex  domicilii  de  eo  statuit,  ubique  locum 
obtinet."  (a) 

Hertius  observes,  '  ^  Mobiles  ex  conditione  personae 
legem  accipiunt,  nee  loco  continentur."  (6) 

But  whatever  may  be  the  quality  of  the  law,  it  is 
undoubted,  that  this  species  of  property  is  subject  to  ite 
disposition.  In  the  language  of  Lord  Loughborough, 
it  is  a  clear  proposition,  not  only  of  the  law  of  England, 
but  of  every  country  in  the  world,  where  law  has  the 
semblance  of  science,  that  personal  property  has  no 
locality.  The  meaning  of  that  is,  not  that  personal 
property  has  no  visible  locality,  but  that  it  is  subject  to 
that  law  which  governs  the  person  of  its  owner.  With 
respect  to  the  disposition  of  it,  with  respect  to  the 
transmission  of  it,  either  by  succession,  or  the  act  of  the 
party,  it  follows  the  law  of  the  person.  The  awner  in 
any  country  may  dispose  of  his  personal  property,  (c) 

The  decisions  of  the  English  courts  have  adopted  this 
principle  in  its  AiUest  extent.  Thus,  when  it  appeared 
on  the  master's  report,  that  according  to  the  laws  of 
Prussia,  where  the  plaintiff  and  his  wife  were  domiciled, 
the  whole  personalty  of  the  husband  and  wife  was,  during 
the  coverture,  at  the  absolute  disposal  of  the  husband, 
but  on  the  death  of  either,  was  divided  between  the  sur- 
vivor and  the  heirs  of  the  deceased,  the  court  ordered 
the  money  to  be  paid  to  the  husband,  (d) 

This  decision  was  recognised  in  another  case,  (e)  and 

(a)  Argent,  art.  218,  gl.  6,  1,  n.  30.     (*)  Hertius,  vol,  1,  J  6,  p.  123. 

(c)  Sill  V.  Worswick,  1  H.  Blackstone's  Rep.  690. 

(d)  Sawer  v.  Shute,  I  Anst.  Rep.  63. 

(e)  Campbell  v.  French,  3  Ves.  p.  321. 
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was  adopted  where  the  parties  were  inhabitants  of  Den- 
mark, (a) 

The  subjection  of  immoveable  or  real  property  to  the 
law  of  its  situs,  is  expressed  by  jurists  in  the  most  ex* 
plicit  and  comprehensive  terms :  ^^  Plura  ejusdem 
hominis  prsedia  sint,  et  diversis  territoriis  sita,  diverso 
etiam  jure,  legibus  et  conditionibus  regantur,  capiantur, 
transferantur,  acquirantur,  non  aliter,  qukm  si  plura 
plurium  essent  patrimonia,  quia  quoties  unum  et  idem 
diverso  jure  regitur,  pro  pluribus  habetur."  (b)  In  a 
subsequent  passage,  it  is  added,  ^'De  hac  controversia 
nunc  ne  pueri  quidem  dubitant."  (c) 

P.  Voet  has  laid  down  the  rule  where,  to  the  question 
which  he  proposes :  '^  Quid  si  itaque  contentio  de  aliquo 
jure  in  re,  sen  ex  ipsa  re  descendente  ?  vel  ex  contractu, 
vel  actione  personali,  sed  in  rem  scripta?  An  spectabitur 
loci  statutum,  ubi  dominus  habet  domicilium,  an  statu* 
tum  rei  sitae  ?"  (d)  he  answers  **  Statutum  rei  sitae." 

The  language  of  Pothier  is  equally  explicit:  *'0n 
appelle  statuts  r^els  les  dispositions  qui  ont  pour  objet 
principal  les  choses.  Telles  sont  celles  qui  concement 
les  fiefs,  les  censives,  les  servitudes,  les  successions,  le 
douaire  coutumier,  les  choses  dont  on  pent  disposer  par 
testament,  les  donations,  les  prescriptions,  les  retraits 
lignagers,  etc. 

^^  Les  statuts  reels  d'une  Coutume  ont  lieu  seulement 
a  regard  des  choses  qui  sont  soumises  k  son  empire ; 
et  ils  ont  lieu  k  I'egard  de  quelque  personne  que  ce  soit, 
meme  de  celles  qui  sont  domicili^es  hors  de  son  terri- 
toire. 

^'  Les  droits  reels,  que  nous  avons  dans  un  heritage, 
qu'on  appelle  Jus  in  re,  tels  qu'un  droit  de  rente  fon 


(a)  Dues  v.  Smith,  Jacob's  Rep.  544.    AoBtruther  v.  Adair,  2  Milne 
and  Keene's  Rep.  513. 

(b)  Argent,  art.  218,  n.  Q  and  10. 

(c)  Argent,  ibid,  n.  24.  {d)  P.  Voet,  a,  9,  c.  1>  n.  2,  p.  252. 
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ci^re,  de  champart,  etc.,  sent  census  avoir  la  meme 
situajion  que  cet  heritage.  Pareillement,  les  droits, 
que  nous  avons  k  un  heritage,  qu'on  appelle  Jus  ad 
rem,  c'est-i-dire  les  creances^  que  nous  avons  contra 
quelqu'un  qui  s'est  oblig^  k  nous  donner  un  certain 
heritage,  sont  censes  avoir  la  mdme  situation  que 
rheritage  qui  en  est  Tobjet."  (a) 

The  conclusion  established  by  these  opinions,  sup- 
ported as  they  are  by  general  concurrence,  is,  that  the 
validity,  the  extent  or  e£fect  of  any  disposition  of  pro- 
perty, whether  it  be  made  by  the  act  of  the  parties,  or 
by  the  operation  of  law,  must,  if  it  be  moveable 
property,  be  decided  by  the  law  of  the  actual  do- 
micile; and  if  it  be  immoveable,  by  the  law  of  its 
situs.  (J) 

It  has  been  adopted,  and  is  indeed  the  foundation  of 
the  various  decisions  in  the  courts  of  England,  (c) 
Scotland,  (rf)  and  the  United  States,  (e) 

(a)  Poihier«  torn.  10,  e.  1,  $  2,  n.  21, 39, 33,  p.  6. 

(h)  Cochin,  (Suvres,  torn.  5,  p.  85,  and  torn.  1»  p  &45,  555.  3  Henry's 
(Euvres,  lib.  4,  c.  6.  Qnsst.  105,  p.  613,  id.  720.  Hertii  Opera,  torn.  1, 
De  CoUis.  §  4,  n.  9> p.  133, et  aeq.  Bouhier,  Cout.  de Donrg.  c.  33,  §36, 37  to 
63,  p.  456,  457.  Le  BruB,  Commnnant^  lib.  1,  c.  3,  p.  9»  10.  D'Agues- 
seau,  (Euvres,  torn.  4,  p.  66a     Voet,  ad  Pand.  lib.  1,  tit  4,  p.  3,  $  3,  5,  6, 

1  Froland,  M^.  c.  4,  p.  49,  c.  7>  p.  155.  Poihier,  Cout.  d'Orleans,  c.  1, 
$  33,  33, 34,  c.  3,  n.  51.    Vattel.  B.  3,  c.  3,  {  110,  id.  $  103. 

(c)  1  Rose's  Bank.  Cas.  478.  Pipon  ▼.  Pipon,  Ambl.  35.  Potter  ▼. 
Brown,  5  East,  Rep.  130.  Bruce  v.  Bruce,  3  Bos.  and  Pull.  829,  n. 
Hunter  ▼.  Potts,  4  T.  R.  163,  193.  Phillips  v.  Hunter,  3  H.  Black. 
403,  405.  Sill  V.  Worswick,  I  H.  Black.  665.  Selkrig  v.  Davies,  3  Rose's 
Bank.  Cas.  97,  391.  3  Dow.  Rep.  330.  Coppin  v.  Coppin,  3  P.  Wms. 
390,  393.  Brodie  v.  Barry,  3  Yes.  and  Bea.  130.  Birtwhisde  v.  Vardill, 
5  Bar.  and  Cress.  438.     In  re  Ewin,  1   C.  and  J.  151.     In  re  Bruce, 

2  C.  and  J.  436. 

{d)  Ersk.  Inst.  b.  3,  tit,  3,  $  40.  3  Bell.  Com.  683.  Fergusson's  Cons. 
Rep.    Kaims  on  Equity,  b.  3,  c.  8,  ss.  3  and  4. 

(e)  3  Kent's  Com.  sect.  37,  405,  et  seq.  Holmes  y.  Remsen,  4 
Johns.  Ch.  Rep.  460.  Guier  v.  0*Daniel,  3  Binney's  Rep.  349>  n. 
livermore's  Dissert,  p.  138  to  133.  Blake  v.  Williams,  6  Pick.  R.  386, 314. 
United  States  v.  Crosby,  7  Cranch,  116.  Clarke  v.  Graham,  6  Wheaton's  R. 
597.  Kerr  v.  Mason,  9  Wheaton's  R.  566.  Harper  v.  Hampton,  1  Harr.  and 
Johns.  Rep.  687.    Goodwin  v.  Jones,  3  Mass.  R  514,  518.    Cutter  v. 
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It  follows,  therefore,  that  the  interests  which  the  hus- 
band and  wife  acquire  or  retain  in  the  property  of  each 
other,  are  governed,  if  the  property  be  moveable,  by  the 
law  of  the  domicile,  and  if  it  be  immoveable,  by  the 
law '  of  its  actual  situs.  The  nature  and  extent  of  that 
interest,  the  modifications  or  qualifications  to  which  the 
husband's  right  in  the  wife's  property  is  subject,  the  pro- 
vision which  is  afforded  her  from  his  property  or  her  own, 
either  by  her  equity  to  a  settlement,  by  allowing  her 
to  hold  separate  property,  or  to  be  treated  as  a  femt 
soley  these  and  similar  provisions,  and  in  short,  whatever 
affects  the  value,  the  enjoyment,  or  the  duration  of  those 
interests,  fall  under  the  subjection  to  and  determination 
of  the  law  of  the  domicile  or  situs,  according  as  the  sub- 
ject be  moveable  or  immoveable  property. 

It  would  seem  also  to  follow  from  these  principles, 
that  so  essential  a  part  of  those  interests  as  the  power  or 
capacity  to  alienate  property  stante  matrimanioj  would 
be  governed  by  the  same  law,  as  that  by  which  the  title 
or  the  validity  of  any  disposition  of  property  was 
governed. 

But  there  are  jurists  who  consider  that  the  capacity  or 
incapacity  to  alienate  property  depends  on  the  law  of 
the  domicile,  that  it  is  part  of  the  person's  status  or 
condition,  and  accompanies  hiiik  everywhere,  and  is 
conferred  and  governed  by  the  law  of  the  domicile. 
Amongst  these  may  be  named  Rodenburg,  (a)  Her- 
tius,  (b)  and  Huber,  (c)  and,  subject  to  some  qualifica- 
tions, the  greater  number  of  French  jurists,  (d) 

Davenport,  I  Rck.  81,  86.  4  Johns.  Ch.  Rep.  254.  Milne  v.  Moreton,  6  Bin- 
ney's  Rep.  359.  Wiles  v.  Cowper,  Wilcox's  Ohio  Rep.  279.  S.  C.  2  Ham- 
mond's Rep.  124.  McCormick  v.  Sullivant,  10  Wheaton's  Rep.  192.  Darby 
r.  Mayer,  10  lb.  465. 

(a)  Rodenburg,  De  Stat.  Div.  tit.  2,  c.  1,  p.  10,  and  p.  1,  tit  1,  c.  2. 

(jb)  1  Hertius,  Opera,  De  Collis.  Leg.  §  4,  n.  23,  p.  133,  and  n.  8,  p.  123, 
124,  and  n.  22,  p.  133. 

(c)  Huber,  lib.  1,  tit.  3,  $  12. 

(d)  1  Boull.  57,  77,  78,  102,  154,  155,  175,  183,  194,  295,  499,  700,  705, 
to  731.      1  Boull.  Pr.  Gin.  29,  30,  31,  id.  101,  102.     Merlin,  Rep.  tit. 
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The  adoption  of  this  opinion  in  respect  of  moveable 
or  personal  property,  would  not  have  the  e£Pect  of  qua- 
lifying or  abridging  the  rule  which  subjects  this  species 
of  property  to  the  law  of  its  owner's  domicile,  because 
the  status  or  capacity  is  conferred  by  the  same  law. 
But  it  tends  greatly  to  abridge  the  force  and  extent  of 
the  rule  which  subjects  immoveable  property  to  the 
law  of  its  situs. 

It  has  been  thus  controverted  by  Burgundus  :  *^  Cum 
enim  unicuique  ProvincisB  suae  proprise  sint  leges 
possessionibus  injunct®  atque  indicts^,  san^  incapa- 
citas  foris  adepta  in  considerationem  venire  non  po- 
test, sed  omnis  sive  qualitas,  sive  personse  habilitas 
quoad  eadem  bona  pertinet,  k  loco  situs  proficisci- 
tur.^'  (a) 

Dumoulin,  (b)  Stockman,  (c)  P.  Voet,  (d)  and  J. 
Voet,  also  dissent  from  it.  (e) 

The  rule  which  subjects  the  disposition  of  immove- 
able property  to  the  law  of  its  situs,  seems  to  re- 
quire that  the  disponing  capacity  or  power  should 
be  also  governed  by  that  law,  because  there  can  be 
no  disposition,  if  there  be  not  a  capacity  or  power 
to  dispone. 

The  decisions  in  the  English,  Scotch,  and  American 
courts  sanction  the  rule,  that  the  validity  of  the  title  to 
immoveable  property,  whether  it  be  acquired  by  the 
act  of  the  parties,  or  by  the  operation  of  law,  and  whe- 
ther it  depends  on  the  personal  capacity  of  the  party 
to  alienate,  or  on  the  capacity  of  the  property  itself  to 

Testament,  sect.  1>  $  5,  art.  2.  Majority,  $  5.  Autorisation  Maritale, 
$  10,  art.  2.  Puissance  Patemelle,  §  7.  1  Froland,  Mem.  65,  66,  156,  171. 
2  Froland,  Mem.  824,  825,  1576,  1594,  1595.  Bouhier,  Gout,  de  Bourg. 
ch.  24,  §  91  to  108,  p.  476,  477,  478,  ch.  23,  $  90  to  96,  p.  461.  Pothier, 
Cout.  d'Orleans,  ch.  1,  §  I,  n.  7,  p.  2. 

(a)  Boull.  tom.  1,  tit.  1,  c.  2,  Obs.  6,  p.  129. 

ib)  1  Froland,  Mem.  65.  (c)  Decis.  125. 

id)  P.  Voet,  de  Stat.  $  4,  c.  2,  n.  7,  p.  124. 

(e)  J.  Voet,  ad  Pand.  lib.  1,  tit.  4,  §  2,  9. 
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be  a  subject  of  alienation,  is  governed  by  the  law  of  its 
situs,  (a) 

From  the  preceding  principles  it  would  follow  as  a 
necessary  conclusion,  and  it  is  admitted  by  all  jurists, 
that  the  title  to  viduiti  and  douaire^  and  conse- 
quently, to  curtesy,  dower,  and  terce^  is  governed  by  the 
law  of  the  country  in  which  the  immoveable  property 
is  situated,  out  of  which  those  interests  are  claimed. 
Hence  that  law  determines  the  circumstances  essential 
to  the  acquisition  of  the  title,  the  quality  of  the  im- 
moveable property  which  is  subject  to  them,  the  mea- 
sure or  its  proportionate  value  to  the  whole  of  the 
estate,  the  duration  and  manner  of  its  enjoyment,  the 
obligation  which  the  survivor  incurs,  the  burthens  to 
which  he  is  subject,  the  causes  for  which  it  is  for- 
feited, in  what  manner,  by  what  settlements  before 
or  after  marriage,  and  by  what  testamentary  or  other 
provision  it  may  be  satisfied  or  barred.  (J) 

It  has  been  already  observed,  that  in  those  countries 
where  the  communio  bonorum  prevails,  the  debts  con- 
tracted by  either  of  the  parties  before  the  marriage 
become  chargeable  on  the  property  of  the  community. 

This  liability  is  so  necessary  and  equitable  a  conse- 
quence, and  so  essential  a  part  of  the  community,  that 
those  who  maintain  that  the  community,  if  it  exists  by 
the  law  of  the  matrimonial  domicile,  continues,  not- 
withstanding the  domicile  be  removed  to  a  country 
where  it  does  not  prevail,  justly  assume  it  to  be  an  incon- 

(a)  Dundas  v.  Dundas,  3  Dow.  and  Clarke,  349.  Coppin  v.  Coppin,  2 
P.  Wms.  291,  293.  Ante,  632,  and  reference  in  notes,  e,  d,  e.  United 
States  V.  Crosby,  7  Cranch,  116.  Cutter  v.  Davenport,  1  Pick.  Rep. 
81,  86.  Hosford  v.  Nicholls,  1  Paige,  Rep.  220.  W^ills  y.  Cowper, 
2  Hamm.  Rep.  124.  S.  C.  Wilcox's  Rep.  278.  Kerr  v.  Mason,  9  Wheaton's 
Rep.  566.  McCormic  v.  Sullivant,  10  VHieaton's  Rep.  192.  Darby  ▼. 
Mayer,  lb.  465. 

(b)  Basnage,  art.  367,  2  vol,  p.  4.  Pothier,  tit.  Donaire,  p.  I,  c.  2,  n.  127. 
Merlin,  tit.  Douaire,  sect  1,  §  2,  p.  245.  Merlin,  tit.  Effet  Retro.  17  vol. 
'Hers-Coutume.  Viduit^.  Gains  Nuptiaux.  Denisart,  tit.  Douaire.  BouUen. 
Froland.    Argon,  torn,  2,  p.  133.    Ilderton  v.  Ilderton,  2  H.  Black,  p.  145. 


636  CONFLICT   OF   LAWS. 

■ 

trovertible  proposition  that  the  liability  of  the  com- 
munity to  the  debts  would  continue  to  be  that,  which 
had  been  once  incurred  according  to  the  law  of  the 
matrimonial  domicile. 

Even  in  those  countries  where  the  community  does 
not  prevail,  but  the  marriage  is  an  absolute  gift  to  the 
husband  of  the  wife's  moveable  property,  justice  re- 
quires, that  as  he  has  acquired  her  moveable  property, 
he  should  also  pay  her  moveable  debts,  and  that  as  the 
gift  of  the  wife's  moveable  estate  which  had  already  been 
made  by  the  law  of  the  matrimonial  domicile,  was  not 
rescinded,  so  neither  ought  his  liability  for  her  debts  to 
foe  abridged  by  any  change  of  domicile. 

In  consequence,  either  of  the  relation  in  which  the  wife 
is  placed,  or  of  the  marital  authority,  or  of  the  existence  of 
the  community,  or<of  the  exclusive  acquisition  by  the  hus- 
band of  the  wife's  moveable  estate,  the  liability  either  of 
the  property  in  community,  or  of  the  husband  personally, 
has  been  so  universally  admitted,  that  it  seems  not  to  have 
been  supposed  that  upon  any  change  of  domicile  there 
would  exist  a  law,  exempting  either  the  community  or 
the  husband  from  this  liability.  The  effect  of  a  change 
of  domicile  on  such  liability  has  not  therefore  been  the 
subject  of  discussion.  Questions  have,  however,  arisen 
on  the  character  or  quality  of  debts  contracted  by  the 
wife  before  the  marriage,  as  whether  they  were  move- 
able or  immoveable,  and  consequently  whether  the  com- 
munity was  charged  with  them.  It  has  been  con- 
sidered that  the  law  of  the  creditor's  domicile  at  the 
time  of  the  marriage,  determined  the  quality  of  the 
debt  as  between  the  husband  and  wife,  and  that  it  re- 
tained the  quality  of  moveable  or  immoveable  which 
then  belonged  to  ity  notwithstanding  the  creditor  may 
have  changed  his  domicile  to  another  country  where  it 
has  not  the  same  quality,  {a) 

(a)  Pothier,  Tr.  de  la  Com.  p.  1,  c.  2,  n,  246.    Lebrun  v.  Renusson,  cited 
in  Merlin,  tit.  Communaute,  §  3. 
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It  seems  consistent  with  the  principle  deducible  from 
this  opinion,  to  hold  that  the  husband's  liability  continues 
to  be  that  which  he  had  incurred  on  his  marriage  by 
the  law  of  the  matrimonial  domicile,  and  that  it  will 
neither  be  excluded  nor  restricted  in  conformity  with  a 
different  law  prevailing  in  his  actual  domicile. 

The  law  of  the  matrimonial  domicile  is,  on  this  occa- 
sion, imported  into  the  actual  domicile,  not  to  make,  but 
to  prevent  any  alteration  in  the  rights  which  had  already 
been  acquired,  for  it  leaves  the  parties  in  the  same 
condition  in  which  they  were  placed  on  their  marriage  by 
the  law  of  the  matrimonial  domicile.  The  interests  of 
the  creditor  are  not  affected  by  adopting  that  law,  because 
the  husband's  liability,  whatever  be  its  extent,  is  an  addi- 
tional security,  which  on  his  debtor's  marriage  he  ob- 
tains for  the  payment  of  his  demand.*^ 

As  the  extent  of  the  beneficial  interest  which  the 
husband  and  wife  take  in  the  estates  of  each  other,  by 
the  titles  of  curtesy,  mduiU^  dcmairey  dower,  and  tercCf 
must  depend  on  the  burthens  to  which  those  estates  are 
subject,  it  belongs  to  the  lex  lod  rei  sites y  which  confers 
those  estates  and  interests,  to  determine  what  are  the 
real  or  immoveable  debts  to  which  they  are  subject,  and 
to  what  extent  the  husband  and  wife  are  respectively 
bound  to  contribute  to  the  payment  of  those  debts. 

In  selecting  the  law  which  should  determine  the  effect 
of  dispositions  of  real  property  made  to  the  husband  and 
wife,  a  distinction  must  be  taken  between  those  cases  in 
which  the  import  of  the  particular  expressions  used  in 
the  instruments  containing  those  dispositions,  is  to  be 
ascertained,  and  those,  in  which  the  law  acts  on  that 
import  which  has  thus  been  ascertained. 

An  instance  of  the  latter  description  has  been  stated 
in  that  of  a  conveyance  to  a  man  and  his  wife  in 
such  terms  as  would  give  an  estate  in  joint  tenancy  to 
two  persons  who  were  strangers,  but  will  not,  accord- 
ing to  the  law  of  England,  give  such  an  estate  to  the 
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husband   and   wife,  but  cause  them   to  take  by  en- 
tireties, (a) 

Such  a  rule  is  a  real  law  incident  to  and  forming  part 
of  the  title  to  immoveable  property,  acquired  by  hus- 
band and  wife,  under  a  conveyance  to  them;  and, 
therefore,  without  regard  to  the  law  of  the  domicile,  or 
to  that  of  the  place  where  the  instrument  was  executed, 
the  law  of  England  would  prevail  and  prevent  them 
from  acquiring  an  estate  thereunder  in  opposition  to 
this  rule. 

In  the  former  case,  the  expressions  in  which  the  dis- 
position is  made,  may  have  an  import  in  the  country  in 
which  the  instrument  is  executed  different  from  that 
which  they  bear  in  the  country,  where  the  subject  matter 
is  situated.  It  becomes,  therefore,  a  question  with  respect 
to  such  dispositions,  as  well  as  to  ante  and  post-nuptial 
contracts,  whether  the  import  prevailing  in  the  place  of 
the  domicile,  if  the  subject  of  the  disposition  be  per- 
sonal, or  in  loco  rei  mtcB  or  in  hco  contractusj  should 
be  adopted  in  their  construction,  {h)  This  question 
is  reserved  for  a  subsequent  part  of  this  work,  which 
treats  of  the  law  to  be  selected  in  the  construction 
of  contracts.  It  may  be  proper  here  to  observe,  that 
as  to  immoveable  property,  they  will  be  subject  to 
the  control  of  the  hx  loci  rex  dta.  The  contract 
may  not  transfer  the  dominion  in  real  property  situated 
in  another  country,  but  yet  it  may  be  the  foundation  of  a 
personal  action  to  compel  a  transfer  in  the  manner  pre- 
scribed by  the  law  of  that  country. 

There  may,  however,  exist  in  the  country  where  the 
property  is  situated  a  law  which  prohibits  such  a  disposi- 
tion as  that  which  is  made  by  the  contract. 

Thus,  if  the  lex  loci  rei  sittB  prohibits  the  reservation 
by  contract  of  douaire  to  a  greater  amount  than  the  law 

(a)  Supra,  p.  517. 

(6)  Ramsay  v.  Ramsay,  Fac.  CoU.  11  July,  1833.     Anstruther  v.  Adair, 
2  Milne  and  Keen's  Rep.  513. 
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itself  gives,  a  nuptial  contract  in  whatever  place  it  was 
made,  could  not  confer  on  the  wife  a  title  in  contraven* 
tion  of  that  law. 

The  laws  which  prohibit  or  admit  under  certain 
restrictions  donations  by  either  of  the  married  persons 
to  the  other  stante  matrimonioj  are  classed  by  jurists  as 
real  laws,  they  do  not,  therefore,  extend  their  power 
beyond  the  territory  in  which  they  are  established: 
'^  C'est  done  la  loi  du  lieu,  oil  ces  difierens  biens  sont 
situ^,  ou  censes  situes,  qui  doit  decider  si  les  donations, 
que  s'en  feraient  les  conjoints  par  mariage,  sont  permises 
ou  d^fendues :  et  il  n'importe,  a  cet  egard,  en  quel  lieu 
les  conjoints  par  mariage  aient  leur  domicile ;  car  c'est 
le  caract^re  des  statuts  reels,  qu'ils  exercent  leur  empire 
sur  les  biens  qui  y  sont  soumis,  quelles  que  soient  les 
personnes  a  qui  ils  appartiennent,  et  quoiqu'elles  aient 
leur  domicile  dans  d'autres  provinces."  (a) 

The  donation,  if  the  subject  of  it  be  immoveable  pro- 
perty, will  be  valid  or  invalid  as  it  is  permitted  or  pro- 
hibited by  the  lex  hci  rei  sitcBj  and  if  the  subject  of  it  be 
moveable  property,  its  validity  will  be  governed  by  the 
law  of  the  domicile :  "  Les  rentes  constituees,  k  Texception 
de  celles  du  roi,  quand  meme  elles  seraient  assignees 
specialement  sur  quelque  heritage,  sont  censees  n'avoir 
aucune  situation :  elles  suivent,  en  consequence,  la  per- 
sonne  k  qui  elles  appartiennent,  et  elles  sont  regies  par 
la  loi  du  domicile  de  cette  personne.  II  en  est  de  m^me 
de  tons  les  biens  meubles,  soit  corporels,  soit  incor- 
porels."  (a) 

(a)  Pothier,  Tr.  des  Don.  entre  man  et  femme.  Art.  2,n.  19- 
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CHAPTER  VIII. 


SECTION  I. 


THE  LAW  OF  DIVORCE  AS  IT   EXISTS  UNDER   DIFFERENT 

SYSTEMS  OF  JURISPRUDENCE. 

Termmation  of  the  $tahu  of  marriage  by  dirorce  h  vmeuh  matrimomU,-^ 
That  dirorce  distinguished  from  dirorces  or  separations  h  mensd  et  tkoro. 
— Divorces  at  different  periods  of  the  Roman  law. — ^The  Canon  law. — Its 
doctrine  as  to  the  indissolubility  of  marriage. — Not  universally  adopted. — 
Practice  of  the  Greek  church. — Strictly  maintained  by  France,  and  other 
Catholic  countries. — Marriage  considered  by  them  a  Sacrament. — The 
encouragement  of  divorces  by  the  law  of  the  20th  November,  1792. — 
Restrained  by  the  Code  Civil. — ^The  causes  for  divorce  which  it  retained. 
— Law  of  May  1816,  abolished  divorces.— Law  of  Holland,  Prussia,  Den- 
mark, Scotland. — In  England,  the  power  of  divorce  h  vinetUo  exercised 
by  Parliament  alone. — Causes  of  divcMrce  h  mensd  et  thoro. — The  Legis- 
latures of  the  West  India  colonies  not  permitted  to  grant  divorces 
d  vinado,  and  no  jurisdiction  in  any  court  to  grant  divorces  even 
h  mensd  et  tkoro, — Divorces  d  vinculo  granted  in  Nova  Scotia,  and 
New  Brunswick. — State  of  the  law  in  Trinidad,  Lower  Canada,  St.  Lucia, 
Mauritius,  and  the  United  States. 

The  marriage  may  be  dissolved,  and  the  status  or 
relation  of  husband  and  wife  terminated,  not  only  by 
death,  but  by  divorce. 

There  are  two  species  of  divorce,  the  one  is  a  sepa- 
ration of  the  parties  from  bed  and  board,  a  mensd  et  thoro; 
the  other  is  an  entire  dissolution  of  the  marriage.  The 
former  suspends,  but  does  not  extinguish  the  obligations 

of  marriage. 

The  parties  may,  by  reconciliation,  resume  their  coha- 
bitation, separantuTi  sed  remanent  conjuges.     They  can- 
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not  therefore  contract  any  other  marriage,  until  their 
former  marriage  is  dissolved  by  death. 

The  divorce  ^  vinculo  matrimonii  may  be  the  eflfect  of 
a  judicial  sentence  which  rfecZares  a  marriage  null,  be- 
cause it  was  never  valid.  The  causes  for  which  such  a 
sentence  may  be  pronounced  have  been  already  con- 
sidered. But  the  divorce  which  is  here  intended,  and 
is  distinguished  from  that  which  awards  the  separation 
of  the  parties  only,  makes  null  a  marriage  which,  ab 
initio  J  was  perfectly  valid. 

There  has  prevailed,  in  different  ages  and  countries, 
a  great  diversity  of  opinion  and  practice,  in  relation  to 
the  dissolubility  of  the  bond  of  marriage. 

In  the  earliest  history  of  Rome,  its  policy  was  opposed 
to  divorces  on  slight  and  frivolous  grounds,  (a)  Although 
the  law  of  the  Twelve  Tables  afterwards  gave  the  hus- 
band permission  to  divorce  his  wife  when  it  suited  his 
inclination,  yet  the  first  instance  which  is  recorded  of  a 
divorce  under  this  law,  is  that  in  the  year  u.c.  523,  by 
Sp.  Carvisius,  who,  from  alleged  pa^triotic  motives, 
repudiated  the  wife  to  whom  it  is  said  he  was  much 
attached,  (6)  The  frequency  of  divorces,  and  the  frivo- 
lous causes  for  which  they  were  granted  in  a  succeeding 
age,  formed  a  striking  contrast  to  the  simplicity  and 
purity  of  morals  which  distinguished  the  earlier  period 
of  Roman  history,  (c) 

(a)  Heinecc.  Antiq.  App.  lib.  1,  No.  49>  lib.  Z,  tit.  16,  d.  20,  22. 

(b)  Cicero,  Philipp.  2.    A.  Gellius,  3, 4. 

(e)  It  is  exhibited  by  Martial  in  the  following  epigram  : 

"  Aut  minus,  aut  cert^  non  plus,  tricesima  lux  est ; 

£t  nubit  decimo  jam  Thelesina  viro. 
Quae  nubit  toties,  non  nubit,  adultera  lege  est. 

Offender  moech^  simpliciore  miilns." 

CLib.  6,  Epig,  7  J 

In  Hotman's  works  is  the  following  picture  of  the  state  of  society :  *'  Hsec 
fiiit  temporum  illorum  ratio,  perditis,  ut  dixi,  civitatis  moribus,  ciim 
popidus  Romanus,  non  mod6  promiscuos  concubitus  pecudum  ritu  secta- 
retnr,  yeri!lm  etiam  It  conjugiis  abhorreret."  (a) 

VOL.  I.  TT 
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Notwithstanding  certain  regulations  and  conditions 
which  were  subsequently  enjoined,  and  which  might  in 
some  degree  have  operated  as  restraints  on  the  laxity 
with  which  the  conjugal  union  was  dissolved,  there 
existed  in  the  reign  of  Justinian  a  great  facility  in 
procuring  divorces.  The  causes  for  which  they  were  ob- 
tained were  numerous.  The  mutual  consent  of  the  parties 
was  always  a  sufficient  ground.  Other  grounds,  common 
to  both  the  husband  and  wife,  were,  absence  for  a  de* 
fined  period,  treason,  or  misprision  of  treason,  certain 
other  crimes,  attempts  to  poison  or  murder  each  other, 
designs  against  the  life  of  either,  the  concealment  of 
those  designs,  personal  violence,  taking  a  vow  of  celibacy 
or  chastity.  The  grounds  on  which  the  husband  might 
divorce  the  wife  were  not  only  adultery,  but  various 
acts,  which  included  those  of  levity  and  indecorum  of 
conduct.  (6) 

The  wife  could  not  divorce  the  husband  for  adultery 
committed  by  him,  unless  he  brought  his  paramour  into 
his  house. 

Causes,  which  have  since  been  admitted  as  warranting 
only  a  sentence  of  separation  of  the  husband  and  wife 
from  mutual  cohabitation,  were  then  deemed  sufficient 
for  the  complete  dissolution  of  the  marriage. 


The  influence  of  the  Christian  dispensation  attached 
so  much  of  religious  feeling  to  the  institution  of  mar- 
riage, that  it  ceased  to  be  regarded  as  an  obligation 
from  which  the  parties  could  at  their  own  pleasure 
release  themselves.  The  Church  considered  the  union 
to  have  taken  place  under  the  sanction  of  the  Deity,    It 

(a)  A.  Hotman,  Disput.  de  Spons.  c.  4,  app.  torn.  1,  p.  478.     TouUier, 
torn.  6,  liv.  3,  tit.  3,  c.  3^  p.  309. 

(b)  Pothier,  Pand.  de  Divort.  &c,  liv.  24,  tit.  2.  Perezios,  ad  God.  lib.  5, 
tit.  17.    Voet,  de  Divort.  lib.  24,  tit  2. 
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did  not  recognise  a  power  in  any  human  tribunal  to 
dissolve  it. 

According  to  the  Ganon  law :  ''  Sciendum  est  legitime 
contractum  matrimonium  dissolvi  non  posse,  quippe  k 
Deo  conjuncti  ab  homine  separari  non  debent  nee  va- 
leat,"  (a)  **  Quamdiu  vivit  vir,  lic^t  adulter  sit,  licet 
sodomita,  licet  flagitiis  omnibus  coopertus,  et  ab  uxore 
propter  hsec  scelera  derelictus,  maritus  ejus  reputatur, 
cui  alterum  virum  accipere  non  licet."  (6) 

In  Catholic  countries  marriage  was  regarded  as  a 
Sacrament,  and  its  indissolubility  was  maintained  as  a 
fundamental  doctrine.  It  appears,  however,  from  the 
proceedings  of  the  Council  of  Trent,  that  the  Greek 
church  permitted  a  divorce  on  account  of  adultery  com- 
mitted by  the  wife,  and  that  in  tenderness  to  its  opinion, 
the  Council,  on  the  representation  of  the  Venetian 
ambassadors,  altered  the  terms  of  its  anathema  against 
those  who  maintained  it.  Instead  of  its  being  di- 
rected against  those  who  held  a  doctrine  contrary 
to  that  of  the  church,  it  was  pronounced  against 
those  who  held  that  the  church  erred  in  maintavning 
this  doctrine :  ^^  Si  quis  dixerit  ecclesiam  errare,  quum 
docuit  et  docet  juxta  evangelicam  et  apostolicam 
doctrinam  propter  adulterium  alterius  conjugum, 
matrimonii  vinculum  non  posse  dissolvi;  vel  etiam 
innocentem  qui  causam  adulterio  non  dedit,  non  posse, 
altero  conjuge  vivente,  aliud  matrimonium  contrahere, 
moecharique  eum  qui,  dimissa  adultera,  aliam  duxerit, 
et  cam  quse,  dimisso  adultero,  alii  nupserit,  anathema 
sit."  (c) 

(a)  Inst.  Jur.  Canonici,  lib.  2,  tit.  16. 

(b)  Cans.  32,  Qiuest.  7,  c.  7. 

(c)  Pothier,  Tr.  du  Mar.  torn.  6,  part  6,  c.  2. 


TT  2 


644  CONFLICT    OF    LAWS. 

In  the  earliest  age  of  the  monarchy  of  France,  it  seems 
divorces  a  vinculo  were  permitted.  But  that  kingdom 
adopted  the  prevailing  opinion  of  the  Catholic  church 
that  the  marriage  was  indissoluble,  and  admitted  only  a 
divorce  d  mensd  et  thoro,  or  as  it  is  called,  la  separation 
d' habitation. 

This  species  of  divorce  was  granted  at  the  instance  of 
the  wife,  when  the  husband  had  falsely  accused  her  of 
a  capital  crime,  or  had  treated  her  cruelly,  not  only  by 
offering  her  personal  violence,  or  withholding  from  her 
the  necessary  means  of  subsistence,  but  by  habitually 
treating  her  before  the  visitors  of  the  house,  the  do- 
mestics, and  children,  with  contempt. 

The  wife  could  not  obtain  a  divorce  for  adultery  com- 
mitted by  the  husband,  although  the  adultery  of  the 
wife  afforded  a  ground  on  which  the  husband  might 
obtain  a  divorce  from  her. 

This  separation  could  only  be  effected  by  judicial 
sentence.  The  parties  could  not  by  any  act  or  agree- 
ment between  themselves,  or  by  any  admission  of  the 
facts  on  which  the  separation  could  be  awarded,  with- 
draw from  the  judge  the  full  and  entire  cognizance  of^ 
and  adjudication  on  them.  The  law  of  France  not  only 
discountenanced  frivolous  causes  of  separation,  but  en- 
deavoured, by  the  procedure  to  which  it  subjected  the 
application  for  a  separation,  to  prevent  its  being  ob- 
tained by  consent  or  collusion,  (a) 

Such  continued  to  be  the  law  of  France,  until  the 
Revolution  swept  away  every  institution  which  had  a 
tendency  to  maintain  religion,  morals,  or  social  order. 
Its  law  of  20th  September,  1792,  not  only  permitted 
divorces  d  vinculo  matrimonii^  but  greatly  encouraged 
them,  by  the  facilities  with  which  it  enabled  the  parties 
to  obtain  them.  In  fact  a  marriage  ceased  to  be  obli- 
gatory on  those  who  had  contracted  it. 

(a)  Pothier,  tit.  Manage,  part  6,c.2. 
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The  Code  Civil  corrected  much  of  the  guilty  excess 
of  the  revolutionary  law,  but  some  of  the  causes  for  which 
it  permitted  the  bond  of  marriage  to  be  dissolved  were  too 
light  and  frivolous  to  insure  to  the  relation  of  husband 
and  wife  that  stability  on  which  the  welfare  of  society, 
no  less  than  the  happiness  of  the  parties  themselves,  so 
essentially  depends,  (a) 

The  following  are  the  causes  for  which  a  divorce  d 
vinculo  might  be  obtained : 

The  adultery  of  his  wife  entitled  the  husband  to  sue 
for  a  divorce  from  her,  but  the  wife  could  not  sue 
for  a  divorce  from  the  husband  on  account  of  his  adul- 
tery, unless  he  had  also  introduced  his  paramour  into 
their  common  residence,  (b) 

They  might  reciprocally  sue  for  divorce  on  the  ground 
of  outrage,  ill  usage,  or  grievous  bodily  injury,  inflicted 
by  the  one  on  the  other,  or  of  the  condemnation  of  either 
to  any  punishment  by  law  deemed  infamous,  (c) 

The  mutual  consent  of  the  husband  and  wife,  ex- 
pressed in  the  manner,  and  adhered  to  for  the  period 
which  the  law  prescribed,  and  subject  to  the  conditions 
and  attestations  which  it  required,  were  taken  as  con- 
clusively establishing  that  their  union  in  marriage  was 
insupportable,  and  that  there  consequently  existed,  with 
reference  to  them,  an  indisputable  cause  for  divorce,  (d) 

The  mutual  consent  of  husband  and  wife  was  not 
admitted  as  a  ground  of  divorce  in  any  case  in  which 
the  husband  had  not  completed  his  twenty-fifth  year,  or 
the  wife  her  twenty-first  year,  (e)  unless  the  parties  had 
been  two  years  married  ;  (f)  nor  where  they  had  been 
twenty  years  married,  nor  after  the  wife  had  completed 
her  forty-fifth  year,  (g) 


(a)  Hume'fl  Essay  on  Polygamy  and  Divorce.  Gibbon.  Faley.  See  the 
discussions  in  the  Conferences  relative  to  this  branch  of  law  in  the  Code 
Civil,  and  particularly  the  arguments  of  MM.  Portalis  and  Tronchet 

(jb)  Code,  art.  229>  230.  (c)  lb.  231,  232. 

(rf)  lb.  233.  (e)  lb.  275.  (/)  lb.  276.  (g)  lb.  277- 
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In  no  case  was  mutual  consent  to  be  admitted  as  a 
valid  ground  of  divorce,  unless  it  was  authorized  by 
both  parents  of  each  party,  or  in  default  of  parents  by 
such  other  ancestors  as  were  living,  according  to  the 
order  prescribed  by  article  150,  under  title  "Mar- 
riage." (a) 

The  parties  seeking  a  divorce  on  the  ground  of  mu- 
tual consent,  were  required,  as  a  preliminary  measure,  to 
make  an  inventory  and  valuation  of  all  their  property 
moveable,  as  well  as  immoveable,  and  to  adjust  their 
respective  rights  thereto,  and  to  come  to  an  agreement 
on  the  following  subjects  : 

1st,  To  whom  the  custody  of  their  children  the  issue 
of  the  marriage  should  be  confided,  as  well  pending 
the  proceedings  preliminary  to  the  divorce,  as  after  the 
pronouncing  of  the  divorce  absolute. 

2dly,  To  what  house  the  wife  should  retire  and  reside 
during  the  pendency  of  such  preliminary  proceedings. 

3dly,  What  sum,  by  way  of  maintenance,  the  husband 
should  pay  to  his  wife  during  such  period,  in  case  she 
had  not  su£5icient  separate  property  to  afford  her  suit- 
able means  of  subsistence,  (b) 

The  right  to  prosecute  a  suit  for  divorce  was  extin- 
guished by  the  reconciliation  of  the  husband  and  wife, 
whether  the  reconciliation  took  place  after  discovery  of 
the  facts  on  which  the  suit  was  founded,  or  after  the 
commencement  of  the  suit,  (c) 

In  either  case  the  complainant  was  to  be  decreed 
barred  of  all  right  of  action.  It  was  nevertheless 
competent  to  the  complainant  in  such  case  to  institute 
a  new  suit  for  divorce,  by  reason  of  any  cause  arising 
subsequently  to  the  reconciliation,  and  to  use  the  pre- 
viously existing  causes  of  divorce  in  support  of  such 
new  suit,  {d) 

If  the  complainant  in  the  suit  for  divorce  denied  the 
fact  of  a  reconciliation  having  taken  place,  the  defend- 

(a)  Code,  art.  278.        (ft)  lb.  280.        (c)  lb.  272.        (rf)  lb.  273. 
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ant  was  to  make  proof  thereof,  either  by  documentary 
or  by  oral  testimony,  (a) 

In  cases  of  divorce  for  a  definite  cause,  the  divorced 
wife  was  not  at  liberty  to  contract  a  second  marriage, 
until  the  period  of  ten  months  should  have  elapsed  after 
sentence  of  divorce  has  been  pronounced ;  (b)  or  in 
cases  of  divorce  by  mutual  consent,  for  a  period  of  three 
years  after  the  divorce  shoiUd  have  been  pronounced,  (c) 

In  cases  of  divorce  decreed  on  the  ground  of  adultery, 
the  guilty  party,  whether  husband  or  wife,  should  not  be 
at  liberty,  under  any  circumstances  whatever,  to  contract 
a  marriage  with  his  or  her  partnef  ia  the  crime,  and  in 
all  cases,  in  which  the  wife  was  the  party  by  reason  of 
whose  adultery  divorce  was  decreed,  the  court  might,  at 
the  instance  of  the  minister  of  public  justice,  award 
against  her  a  sentence  of  imprisonment  not  exceeding 
two  years,  nor  less  than  three  months,  (d ) 

The  Code  has,  in  the  forms  of  proceeding  to  be 
adopted  in  instituting  and  prosecuting  suits,  and  in 
procuring  sentences  of  divorce,  endeavoured  to  create 
occasions  for  effecting  a  reconciliation,  as  well  as  to 
guard  against  collusion. 

In  all  cases  in  which  there  existed  sufficient 
grounds  for  sustaining  a  suit  for  divorce  for  a  definite 
cause,  it  was  competent  to  the  parties,  if  they  thought 
fit,  to  bring  their  suit  for  a  separation  from  bed  and 
board  only,  (c) 

The  suit  must  be  commenced,  proceeded  in,  and  ad* 
judicated  upon  in  the  same  manner  as  any  other  civil 
action,  but  in  no  case  was  a  suit  for  separation  to  be  sus- 
tained on  the  ground  of  mutual  consent.  (/) 

Whenever  a  separation  from  bed  and  board  decreed 
for  any  other  cause  than  that  of  adultery  on  the  part  of 
the  wife  had  continued  for  three  years,  the  party 
who  was  originally  defendant,  might  sue  for  a  divorce, 

(o)  Code,  art.  274.  (6)  lb.  296.  (c)  lb.  297- 

{d)  lb.  298.  (c)  lb.  306.  (/)  lb.  307. 
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which  the  court  should  be  bound  to  allow,  unless  the 
other  party  should  appear  in  person,  and  consent  to  put 
an  end  to  the  separation  ;  or  provided,  that  after  being 
duly  summoned,  he  or  she,  as  the  jcase  might  be, 
should  make  default  in  appearing,  (a) 

Separation  from  bed  and  board  in  all  cases  inferred 
separation  in  goods,  (b) 

On  the  restoration  of  the  Bourbon  Family,  the  law  of 
the  8th  of  May,  1816,  was  passed,  by  which  divorce  was 
abolished.  It  was  provided  that  all  existing  demands  and 
suits  for  divorce,  for  definite  cause,  should  be  converted 
into  demands  andiifiits  for  separation  of  person,  and  all 
judgments  and  sentences,"remaining  unexecuted  by  rea- 
son of  the  non-pronouncing  of  divorce  by  the  civil  officer, 
conformably  to  Articles  227,  265,  and  266,  of  the  Civil 
Code,  should  be  restricted  in  their  effects  to  those  of 
separation  merely. 

It  also  ordained  that  all  steps  taken  to  effect  divorce, 
by  mutual  consent,  should  be  void,  and  judgments  or 
sentences,  rendered  in  such  case,  and  not  followed  by  the 
pronouncing  of  divorce,  were  to  be  considered  as  not 
having  been  given,  in  the  same  manner  as  in  Article  294. 


The  protestant  states  of  Europe,  did  not  admit  mar- 
riage to  be  a  sacrament,  nor  did  they  adopt  the  doctrine 
of  its  indissolubility. 

By  the  law  of  Holland,  the  marriage  might  be  dis- 
solved, but  it  recognised  only  two  grounds  for  such  dis- 
solution ;  the  one  was  the  adultery  of  the  husband  or 
wife,  and  the  other  was  the  wilful  and  malicious  deser- 
tion by  the  one  of  the  other. 

Although  divorce  was  confined  to  these  two  causes,  yet 
others  which  fairly  come  within  the  reason  of  them  have 

(a)  Code,  art.  310.  (&)  lb.  311. 
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been  held  sufiicie^ft,  as  the  commission  of  an  unnatural 
crime  and  perpetual  imprisonment,  (a) 

Besides  a  divorce,  which  dissolves  the  marriage,  that 
was  also  admitted,  by  which  the  parties  were  separated 
from  each  other,  or  as  it  is  termed  from  bed,  board,  coha- 
bitation, and  goods.  It  was  obtained  on  the  grounds 
which  the  Canon  law  sanctions. 

Neither  divorce  can  be  effected  by  the  mere  private 
agreement  of  the  parties,  but  must  be  awarded  by  judi- 
cial sentence,  after  the  party  has  been  duly  summoned, 
and  satisfactory  proof  of  the  cause  on  which  it  is  sought 
has  been  adduced. 

When  the  marriage  was  dissolved  for  either  of  the  two 
preceding  causes,  it  was  universally  admitted  that  the  in- 
nocent party  might  again  marry,  but  the  guilty  party,  it 
has  been  said,  could  not  marry  so  long  as  the  innocent  party 
remained  unmarried,  (h)  There  seems  to  be  no  law  by 
which  this  proposition  is  established.  The  prohibition, 
which  does  exist,  prevents  the  guilty  party  from  marry- 
ing the  person  with  whom  the  adultery  was  com- 
mitted. 


By  the  Prussian  code  the  marriage  may  be  dissolved 


(a)  H.  Noodkerk^  Diss,  de  Matrim.  ob  turpe  facinus  jure  solvendis. 
Van  der  Linden,  89. 

(b)  Sanchez,  de  Matrim.  lib.  10,  disp.  2.  Christin.  vol.  3,  decis.  138,  n.  3. 
Gudelin.  de  Jure  Noviss.  lib.  1,  c.  10,  vers.  Usee  sufficiant.  Politic. 
Ordinat.  Holl.  art.  18.  Zeland,  art.  33.  Rittershus,  de  Diff.  Jur.  Civil, 
et  Canon,  lib.  2.  c.  8,  9.  Beza,  de  Divort.  Ames,  de  Casib.  Conscient. 
lib.  5.  c.  38,  Quaest.  2.  Genevens.  Ordinat.  Eccles.  art.  145,  146.  Schnei- 
dewin,  ad  tit.  Inst,  de  Nupt.  Rubric  de  Divort.  n.  35.  Joac.  Beust,  de 
Matrim.  part  2,  c.  24,  27,  et  seq.  Carpz.  Jurisp.  Consist,  lib.  2,  tit.  11, 
dcf.  190.  Sande,  lib  2,  tit.  6,  def.  1.  Wesenbec.  Parat.  ff.  de  Divort. 
n.  11.  Carpz.  Def.  Cons.  lib.  2,  tit.  11,  def.  191>  192.  Groeneweg.  de 
Legib.  Abro.  ad  1.  9^  Cod.  de  Repud.  n.  5.  Brouwer,  de  Jure  Con.  lib.  2, 
c.  18,  n.  12.  B.  Monner.  Tract,  de  Matrim.  c.  8.  Bynk.  Qusst.  Jur. 
Priv.  lib.  2,  c.  9.    Lcyecr,  Medit.  Spec.  316. 
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for  adultery  (ehelruch)  committed  by  either  party,  and 
for  sodomy,  or  such  other  unnatural  crimes,  (a) 

It  is  no  bar  to  the  husband's  suit  for  a  divorce  on  ac- 
count of  his  wife's  adultery,  that  he  has  also  been  guilty 
of  adultery.  (6) 

An  illicit  intimacy,  from  which  a  strong  presumption 
may  arise  of  the  marriage  vow  having  been  broken,  is 
also  a  ground  for  divorce,  (c) 

It  may  also  be  obtained  on  account  of  wilful  deser- 
tion, (d)  or  of  the  obstinate  and  continued  refusal  of  the 
marriage  rights,  which  is  considered  in  the  same  light 
as  wilful  desertion,  (e) 

A  spouse,  who  by  his  conduct  during  or  after  cohabi- 
tation, prevents  the  proper  object  of  marriage  from  being 
accomplished,  entitles  the  other  party  to  sue  for  a 
divorce.  (/) 

An  utter  and  incurable  incapacity  to  perform  the 
marriage  duty,  even  although  it  should  arise  during  the 
subsistence  of  the  marriage,  is  sufficient  to  ground  a 
divorce,  (y) 

The  same  takes  place  in  consequence  of  other  incu- 
rable bodily  frailties,  that  excite  disgust  and  horror,  or 
entirely  prevent  the  fulfilment  of  the  object  of  mar- 
riage. (A) 

Madness  and  idiotism  affecting  either  of  the  spouses, 
can  only  give  occasion  for  divorce,  if  they  continue 
longer  than  a  year,  and  then  afford  no  reasonable  hope 
of  recovery,  (i) 

An  attempt  by  one  of  the  spouses  on  the  life  of  the 
other,  or  such  violence  as  endangers  life  or  health, 
or  coarse  and  unlawful  attacks  on  the  honour  or 
personal  liberty  of  the  other  spouse,  are  grounds  for  a 
divorce,  (j) 

(a)  Pru88.  Code,  sec.  670,672.  (6)  lb.  671. 

(c)  lb.  673.  (rf)  lb.  677. 

(e)  lb.  694.  (/)  lb.  695.  (p)  lb.  696. 

(A)  lb.  697.  (•)  lb.  698.  (»  lb.  699, 700. 
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But  for  mere  verbal  offences  or  threats,  and  for  trifling 
acts  of  violence,  married  people  in  the  lower  ranks  can- 
not obtain  a  divorce,  (a) 

Among  the  middle  and  higher  ranks  also,  divorce 
can  only  be  granted,  if  the  offending  spouse  is  obstinately 
and  repeatedly  guilty  of  verbal  or  personal  injury  with- 
out the  strongest  provocation.  (6) 

Incompatibility  of  temper  and  quarrelsome  disposition 
are  causes  of  divorce,  if  they  rise  to  such  a  height  as  to 
endanger  the  life  or  the  health  of  the  innocent  party,  (c) 
So  also  are  opprobrious  crimes,  for  which  one  spouse 
has  received  sentence  of  imprisonment,  or  commitment 
to  the  house  of  correction,  or  the  false  accusation  of  the 
one  by  the  other  of  such  crimes,  who  know  the  accusa- 
tion to  be  felse.  (d) 

If  a  spouse,  by  intentional  unlawful  transactions 
endangers  the  life,  honour,  office,  or  trade  of  the 
other  party,  or  commences  an  ignominious  employ- 
ment, the  other  can  sue  for  divorce,  (e) 

In  so  far  as  a  difference  of  religious  &ith  is,  from  the 
beginning,  an  obstacle  to  marriage,  in  like  manner  will 
a  change  of  religion  by  one  of  the  spouses  during  the 
marriage  give  legal  ground  to  the  other  to  sue  for  a 
divorce.  (/) 

Marriages,  where  there  are  no  children,  can  be  dis- 
solved by  mutual  consent,  if  there  is  Ao  reason  to  suspect 
levity,  precipitation,  or  compulsion  on  either  side,  (g) 

But,  with  the  exception  of  this  case,  a  marriage  can- 
not be  dissolved  for  alleged  dislike,  if  this  cannot  be 
supported  by  just  cause.  (A) 

Nevertheless  the  judge  is  permitted,  in  particu- 
lar cases,  to  dissolve  the  marriage,  where  it  appears 
to  him  that  the  dislike  is  so  strong  and  deeply  rooted, 

(a)  Pniss.  Code,  sec.  701.  {b)  lb.  702. 

(c)  lb.  703.  (d)  lb.  704,  706. 

W  lb.  706,  707.  (/)  lb.  715. 

(y)  lb.  716.  (&)  lb.  717. 
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that  all  hopes  of  a  reconciliation,  or  obtaining  the  ob- 
ject of  marriage,  are  at  an  end.  (a) 

It  is  left  entirely  to  the  conscience  and  religious  prin- 
ciples of  a  divorced  spouse  to  make  use  of  the  dissolution 
of  the  former  marriage  to  contract  a  new  one.  (b) 

But  if  circumstances  occur  during  the  divorce, 
making  a  second  marriage  with  a  specified  person  im- 
proper, then  such  married  person  can  only  be  permitted 
to  re-marry  at  all  by  virtue  of  a  special  licence,  (c) 

But  this  permission  must  be  granted,  of  course,  by  the 
judge  who  has  pronounced  the  divorce,  when  it  does  not 
appear  from  the  proceedings  in  the  process  of  divorce, 
that  the  person  whom  the  divorced  party  wishes  to 
marry,  is  the  same  person  to  whom  the  interdict 
applies.*  (d) 


The  laws  of  Denmark,  according  to  the  code  of 
Christian  the  Fifth,  contain  the  following  rules  relative 
to  divorces : 

"  Si  conjux  cum  conjugis  fratre,  sorore,  vel  persona 
sanguine  ipsi  proximo  conjuncta,  contra  legem  Divinam, 
corpus  misceat,  et,  singularem  ob  causam,  remissionem 
pcense  capitalis  impetret;  conjugibus  indivulso  matri- 
monii vinculo  permanere  conceditor,  nisi  innocens 
nocentem  connubio  suo  exigi  desideret. 

(fl)  Prasfl.  Code,  sec.  718.  (b)  lb.  736. 

(c)  lb.  737.  (d)  R).  738. 


*  These  extracts  are  made  from  the  New  Prussian  code  entitled  Allge- 
meinxs  Landvicht  fur  die  Preussischen  Staaten,  (General  Code  of  Comnum 
Law  for  the  Prussian  States  J  3rd  edit.  Berlin,  1796.  This  code  was 
prepared  in  the  reign  of  Frederick  William  II.,  and  in  a  letter  patent 
from  that  Sovereign  to  which  the  great  seal  is  prefixed,  it  is  declared 
to  supersede  a  former  collection,  published  in  1791,  as  well  as  all  laws, 
edicts,  and  ordinances,  promulgated  anterior  to  the  present  publication,  with 
the  exception  of  some  peculiar  provincial  usages.  The  letter  patent  bears 
date  the  5th  of  February,  1794,  and  the  new  code  was  to  acquire  the  force 
of  law  from  the  let  of  June  of  that  year. 
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^'  Si  maritum  vel  maritam  lepr£L,  quam  ante  nuptias 
non  detexit,  laborasse,  posteaque  contagionem  k  mor- 
bida  ad  sanam  personam  serpsisse  probabile  sit :  parti 
IsesaB  divortii  cum  laedente  faciendi  potestas  esto. 

^  ^  Si  maritus  aut  marita  furtum  aut  aliud  infame 
facinus  designasse  deprehenditur,  capitali  quidem  sup- 
plicio  dignum,  sed  cui  poense  capitalis  remissio  singulari 
magistratus  indulgentia  conceditur :  non  ideo  conjugii 
vinculum  dissolvitor.  Quod  si  talis  persona  malefica 
exilio  fuerit  multata,  aut  profugerit :  restitutione  in 
integrum  k  magistratu  intra  triennium  non  impetrata ; 
liberum  esto  parti  innocenti  ad  novum  transire  conju- 
gium,  dummodo  se  interea  honestam  atque  impoUutam 
egisse  vitam  legitime  queat  ostendere. 

' '  Si  quis  exilio  multatus  sit ;  nee  tamen  ob  facinus 
infamia  dignum  ;  septennium  uxor  maritum  expectato ; 
si  interea  magistratum  sibi  propitium  reddere,  ac  resti- 
tutionem  in  integrum  queat  impetrare :  sin  minus, 
elapso  septennio,  novum  uxori  conjugium  permittitur." 

In  Sweden  and  Russia,  divorce  d  vinculo  is  grantable 
by  judicial  sentence  for  adultery,  and  in  the  latter 
kingdom  for  incompatibility  of  temper. 


In  Scotland,  whatever  may  have  been  the  state  of  its 
law  at  an  earlier  period,  it  is  now  the  clearly  estab- 
lished law  of  that  kingdom,  that  marriages  are  dissoluble 
by  judicial  sentence  on  the  ground  of  adultery  and  non- 
adherence,  and  the  parties  may  lawfully  marry  again 
with  any  other  person,  not  within  the  prohibited  degrees 
of  propinquity,  except  the  party  with  whom  the  adultery 
was  committed. 

In  cases  of  cruelty  or  maltreatment,  sentences  of 
separation  d  mensd  et  thoro  may  also  be  awarded,  (a) 

(a)  Acts  of  1551,  c.  19.      1563,  c.  74.      1573,  c.  55.      1592,  c.  117>  and 
1600,  e.  20.    Stair,  b.  1,  tit  4,  §  7.    Enk.  B.  1,  tit.  6,  §  43,  44.    McKenzie, 
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The  original  jurisdiction  in  granting  divorces,  subject 
to  revision  by  the  court  of  Session,  and  ultimately  by 
the  House  of  Lords,  was  vested  in  the  commissaries, 
until  by  a  recent  statute  it  was  transferred  to  the  Court 
of  Session,  (a) 


It  has  been  considered  that  the  law  of  England,  at  a 
more  remote  period,  allowed  a  marriage  to  be  dissolved 
on  the  ground  of  the  wife's  adultery,  (b)  Since  Fol- 
jambe's  case  (c)  its  undoubted  doctrine  has  been,  that  a 
marriage  valid  ab  initio  cannot  be  dissolved  by  any  judi- 
cial tribunal  for  adulteiy,  or  any  other  cause.  The  eccle- 
siastical courts,  which  have  the  exclusive  cognizance  of 
matrimonial  questions,  may  declare  the  marriage  to  be 
dissolved,  and  the  parties  divorced  d  vinculo^  for  a  cause 
which  existed  at  the  time  of  the  marriage,  and  which 
rendered  it  void  ab  initioj  but  they  have  no  power  to 
annul  the  marriage  for  a  cause  arising  subseqtLent  to  it. 
The  legislature  reserves  to  itself  the  power  of  entirely 
dissolving  the  marriage. 

The  first  instance  of  an  application  to  parliament  was 
in  the  case  of  Lord  de  Roos,  afterwards  Earl  of  Rutland, 
in  1669,  who  had  previously  obtained  a  sentence  of 
divorce  d  mensd  et  thoro  in  the  ecclesiastical  court. 

The  next  was  the  celebrated  case  of  the  Duke  of 
Norfolk  in  1692. 

For  some  time,  however,  divorce  bills  were  rarely 
granted,  and  down  to  the  accession  of  the  House  of 
Hanover  only  five  such  acts  were  passed  ;  after  that 
period  their  number  rapidly  increased.  Between  1715 
and  1775  there  were  sixty;   from  that  date  to   1800 

vol.  2,  b.  1,  tit.  6,  sect.  last.     Ferg.  Rep.  p.  282.     Bankton,  b.  1,  tit.  5, 
n.  42,  etseq.     Colquhoun,  March  7,  1804.  Diet.  Append.  Husb.  and  Wife. 

(a)  11  Geo.  4,  and  1  Wm.  4,  c.  69,  $  31,  33. 

(d)  2  Burn's  Bccles.  Law,  496.  (c)  44  BUs. 
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seventy-four,  and  from  1800  to  1830  about  ninety.  In 
the  session  of  1829  alone,  seven  divorce  bills  received 
the  royal  assent,  and  in  the  short  one  of  1830,  from 
February  to  July,  no  fewer  than  nine,  (a) 

The  commissioners  appointed  by  Henry  VIII.  and 
Edward  VI.  for  reforming  the  ecclesiastical  law,  in 
their  elaborate  report  recommend  divorces  h  mefisd  et 
thoro  to  be  abolished,  and  complete  divorces  to  be 
allowed  for  adultery,  desertion,  bad  treatment,  &c.,  the 
innocent  party  to  be  allowed  to  marry  again,  the 
offending  party  to  be  punished  by  banishment  or  im- 
prisonment. When  this  reformation  failed,  the  practice 
of  divorce  bills  originated.  (A) 

A  desire  has  been  often  publicly  expressed  by  emi- 
nent statesmen  and  lawyers,  that  the  subject  of  divorce 
for  adultery  should  be  submitted,  by  an  enactment  of 
the  legislature,  to  some  regular  judicial  court,  where  the 
crime,  and  the  provocation  to  the  crime,  would  be  care- 
fully balanced,  and  facts  and  circumstances  could  be 
investigated  with  the  temper,  deliberation  and  caution, 
which  ought  to  accompany  such  an  investigation,  (c) 

The  only  causes  for  which  the  obligations  of  matri- 
mony may  be  suspended,  according  to  the  law  of 
England,  are  adultery  and  cruelty. 

Other  causes,  however,  may  exist,  viz  :  "  Tenendum 
est  sodomiam  sufficere  ad  divortium.  Quia  sodomia  est 
gravius  delictum  adulterio.  Si  ergo  ob  adulterium 
permittitur  divortium ;  idem  a  fortiori  dicendum  erit 
de  sodomia."  {d) 

It  is  a  fundamental  rule,  that  it  is  not  necessary  to 
prove  the  direct  fact  of  adultery ;  because,  if  it  were 

(a)  See  Dr.  Phillimore's  speech  in  the  House  of  Commons,  1830,  in 
moving  for  leave  to  bring  in  a  bill  to  alter  the  law  of  divorces. 

(6)  See  Reformatio  Legmn  Ecdesiasticarum,  1640.  Gibson's  Cod.  J.  E. 
p.  536.    Burnet*  Hist.  Ref.  p.  315. 

(c)  See  the  debates  on  Mr.  ShadweU's  Divorce  Bill  in  1796. 

{d)  Sanchez,  lib.  10,  disp.  4,  s.  3.  Lady  Bromley  v.  Sir  George  Brom- 
ley, Bart.    Delegates,  February,  1794. 


656  CONFLICT  OF  LAWS. 

Otherwise,  there  is  not  one  case  in  a  hundred  in  which 
that  proof  would  be  attainable. 

In  every  case  almost,  the  fact  is  inferred  from  cir- 
cumstances that  lead  to  it  by  fair  inference  as  a  neces*^ 
sary  conclusion,  and  unless  this  were  the  case,  and 
unless  this  were  so  held,  no  protection  whatever  could 
be  given  to  marital  rights. 

What  are  the  circumstances  which  lead  to  such  a 
conclusion  cannot  be  laid  down  universally,  because 
they  may  be  infinitely  diversified  by  the  situation  and 
character  of  the  parties,  by  the  state  of  general  manners, 
and  by  many  other  incidental  circumstances  apparently 
slight  and  delicate  in  themselves,  but  which  may  have 
most  important  bearings  in  decisions  upon  the  parti- 
cular case. 

The  only  general  rule  that  can  be  laid  down  upon 
the  subject  is,  that  the  circumstances  must  be  such  as 
would  lead  the  guarded  discretion  of  a  reasonable  and 
just  man  to  the  conclusion,  (a) 

The  cruelty  which  entitles  the  injured  party  to  a 
divorce,  consists  in  that  sort  of  conduct  which  endan- 
gers the  life  or  health  of  the  complainant,  and  renders 
cohabitation  unsafe,  (b) 

The  complaint  usually  proceeds  from  the  wife.  But 
the  husband  may  have  equal  cause  of  complaint,  and 
on  several  occasions,  having  been  proved  to  have  been 
the  injured  party,  he  has  obtained  a  sentence  of  sepa- 
ration accordingly,  (c) 

Mere  austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  a   want  of  civil  attention  and 


(a)  Loveden  v.  Loveden,  2  Haf(g.  p.  2,  229.  Elwes  v.  Elwes,  1  Hagg. 
278,  365, 373,  and  cases  referred  to.     1  Add.  411. 

(Jb)  Wliitmore  v.  Whitmore,  1  Lee's  Rep.  p.  39.  Evans  v.  Evans,  1  Hagg. 
105.  Oliver  v.  Oliver,  ib.  368.  ib.  37.  Holden  v.  Holden,  ib.  458.  Holme 
V.  Hulme,  2  Add.  27.  2  Phill.  Rep.  132.  Westmeath  v.  Westmeath,  2 
Hagg.  113.  Sup.  2  Hagg.  148.  D'Agnilar  v.  D'Aguilar,  1  Hagg.  775. 
Durant  v.  Durant,  ib.  767.    Smith  v.  Smith,  2  Phill.  Rep.  207. 

(c)  Kirkman  v.  Kirkman,  1  Hagg.  Rep.  409. 
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accommodation  9  even  occasional  sallies  of  passion,  if 
they  do  not  threaten  bodily  harm,  do  not  amount  to 
legal  cruelty ;  they  are  high  offences  in  the  marriage 
state,  but  not  that  cruelty  which  the  law  can  relieve,  (a) 

But  when  a  series  of  unkind  treatment  is  accompanied 
by  words  of  menace,  and  when,  from  collateral  evidence, 
there  appears  a  reasonable  apprehension  that  the  menace 
may  be  carried  into  effect,  unless  prevented,  these  cir- 
cumstances present  a  case  of  a  very  different  nature,  and 
such  as  call  for  the  prompt  interference  of  ecclesiastical 
jurisdiction,  and,  if  blows  have  been  struck,  the  case 
becomes  still  more  aggravated,  and  the  injured  party 
is  entitled  to  the  remedy  afforded  by  a  sentence  of  se- 
paration. (6) 

But  to  entitle  a  wife  to  a  sentence  in  a  suit  of  divorce 
by  reason  of  cruelty,  it  must  not  appear  that  she  has 
herself  been  the  cause  of  the  sufferings  she  complains  of; 
it  must  appear,  that  her  own  conduct  has  been  guarded 
and  proper,  otherwise  a  remedy  for  the  violence  of  the 
husband  may  be  in  her  own  power,  merely  by  a  change 
in  her  temper  and  behaviour,  (c) 

Notwithstanding  adultery  has  been  committed,  yet 
the  conduct  of  the  complaining  party  may  have  barred  a 
suit  for  a  divorce,  (d) 

The  suit  is  barred  if  both  parties  are  convicted  of 
adultery,  for  there  are  some  misdemeanors  that  are 
taken  away  by  compensation,  of  which  adultery  is  one. 
For  it  is  unjust  for  one  person  to  judge  of  another  and 
not  give  another  leave  to  judge  of  himself,  (e) 

(a)  Evans  v.  Evans,  1  Hagg.  Cons.  Rep.  38^ 

(jb)  Waring  v.  Waring,  2  .Hagg.  Cons.  Rep.  159.  Hulme  v.  Holme, 
2  Add.  27.  Oughton,  tit  193.  Otway  v.  Otway,  2  Phill.  95.  Sanchez, 
lib.  10,  disp.  18.    Harris  v.  Harris,  2  PhilL  p.  111. 

(c)  Oliver  v.  Oliver,  1  Hagg.  Cons.  Rep.  363.  Best  v.  Best,  1  Addams,  423. 
Holden  v.  Holden,  1  Hagg.  Cons.  Rep.  153,  453 

(d)  Sanchez,  De  Divort.  lib.  10,  disp.  5. 

(e)  Beeby v. Beeby,  1  Hagg. 790.  Forster v. Forster,! Hagg. Cons. Rep.  144. 
Proctor  V.  Proctor,  2  lb.  299.  Astley  v.  Astley,  1  Hagg.  714.  Best  v.  Best, 
1  Add.  411.  Goodallv.Goodall,2Lee,384.  Timmingsv.Tiininings,3Hagg.82. 

VOL.  I.  V  V 
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"  Compensatio  criminis  est,  si  pars  rea  probaverit 
partem  agentem  etiam  adulterium  commisissejabsolvenda 
est  pars  rea,  quoad  petita  in  libello  partis  agentis.''  (a) 

Secondly,  a  suit  for  adultery  is  barred  by  the  con- 
nivance of  the  husband,  according  to  the  language  of 
Ayliffe,  if  the  husband  prostitutes  his  own  wife. 

Connivance,  however,  may  not  only  be  thus  directly 
apparent,  but  it  may  be  satisfactorily  arrived  at  by 
implication,  (b) 

The  suit  may  be  barred  by  condonation  or  forgiveness 
of  the  offence  complained  of,  as  when  the  husband  has 
reconciled  himself  to  the  wife  after  the  adultery  com- 
mited  by  her,  or  knowingly  retained  her  after  she  had 
committed  adultery.  A  divorce,  says  Ayliffe,  is  not 
commanded,  but  only  permitted  to  the  innocent  person, 
who  may  recede  from  his  right,  and  renounce  a  favour 
introduced  in  his  own  behalf;  if,  therefore,  there  has  been 
a  reconciliation  between  a  man  and  his  wife  after  adultery 
is  known  to  be  committed  by  her,  it  is  not  lawful  for 
him  to  bring  his  action  for  divorce,  (c) 

Condonation  is  either  direct,  as  when  it  is  expressed 
by  words  or  in  writing,  or  implied,  as  when  the  husband, 
after  reasonable  knowledge  of  the  infidelity  of  his  wife, 
continues  to  admit  her  as  the  partner  of  his  bed.  (d) 

Cohabitation  after  probabilis  scientia  bars  a  divorce. 
It  is  questionable  whether  a  party,  after  having  neglected 
to  exert  himself  on  receiving  the  first  information,  and 
propounding  the  same  fact  on  a  subsequent  knowledge, 
ought  not  to  be  barred,  when  no  second  fact  has  occurred 
to  revive  the  former,  (e) 

(a)  Ongliton,  tit.  214. 

(6)  Tlmmings  y.Timmings,  3  Hagg.  p.  82.  Harris  v.  Harris^  2  Hagg.  Rep. 
376.  Kirkwall  v.  Kirkwall,  2  Hagg.  C.  R.  278.  Turton  v.Turton,  3  Hagg.  338. 
lb.  107.  Rogers  v.  Rogers,  lb.  58 ;  lb.  119;  lb.  131.  Croft  ▼.  Croft,  lb.  312. 

(c)  Lord  Leicester  v.  Lady  Leicester,  Delegates,  1737.  Forster  v.  Forster, 
1  Hagg.  C.  R.  144. 

(d)  Sanchez,  DeDivort.  lib.  10,  disp.  5.  Elwes  v.  Elwes,  1  Hagg.  C.  R.  292. 
Chambers  v.  Chambers,  1  Hagg.  C.  R.  451. 

ie)  Best  V.  Best,  1  Add.  411. 
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Condonalion,  moreover,  may  be  implied  from  delay 
in  instituting  proceedings,  as  when  the  delay  is  not 
specifically  accounted  for  by  the  party  complaining,  or 
is  not  apparent  from  the  circumstances  of  the  case.  A 
delay  thus  unexplained,  founds  a  presumption  of  passive 
acquiescence  in  the  complainant*  (a) 

But  there  is  no  legal  limitation,  and  there  may  be 
reasons  of  discretion  which  may  make  him  passive ;  that 
has  never  been  held  to  amount  to  a  condonation. 

It  is  not  necessary,  however,  to  avoid  a  condonation 
of  this  character,  that  a  husband  should  instantly  close 
his  doors  upon  an  offending,  and  it  may  be  a  repentant 
wife ;  recollecting  her  former  innocence,  he  may  indulge 
at  least  in  some  feelings  of  pity  for  her  degraded  situ- 
ation, and  until  a  fit  retirement  is  provided,  allow  her 
the  protection  of  his  roof,  but  not  the  solace  of  his  bed. 
Yet  after  condonation,  a  fresh  cause  of  complaint  gives  a 
new  title  to  the  sentence  of  the  court ;  for  condonation 
is  always  presumed  to  be  conditianaly  and  does  not 
deprive  the  forgiving  party  of  the  right  of  complaint,  in 
the  event  of  the  repetition  of  the  offence,  (b)  In  case  of 
such  a  repetition,  subsequent  facts  revive  the  criminal 
effect  of  those  which  the  condonation  had  absolved. 
But  unless  the  latter  offence  be  satisfactorily  proved, 
mere  evidence  of  former  criminality  will  be  ineffectual 
to  entitle  the  complainant  to  the  remedy  sought  for. 
This  obseI^^ation  applies  also  to  the  condonation  of 
cruelty,  the  effect  of  which  may  be  effaced  by  subse- 
quent events,  (c) 

But  repeated  condonation  as  respects  adultery,  it 
seems,  would  be  held  as  amounting  almost  to  licence, 
and  a  person  proved  to  have  submitted  easily  to  frequent 

(a)  Betcher  v.  Betcher,  2  Phill.  155.  Best  v.  Best,  lb.  16I.  D^Aguilar  v. 
D'Aguilar,  Cons.  Court,  M.T.  1793.  Mordaunt  v.  Mordaunt»  T.  T.  1794. 
Nash  V.  Nash^  1  Hagg.  p.  142. 

ib)  Walker  v.  Walker,  2  Phill.  153. 

(c)  Lady  Ferrers  v.  Lord  Ferrers,  1  Hagg.  130. 

uu2 
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injury,  would  be  scarcely  allowed  to  complain  of  what 
appeared  hardly  to  be  considered  as  an  evil,  (a) 


In  the  West  India  colonies,  except  British  Guiana, 
St.  Lucia,  and  Trinadad,  there  exists  no  authority  in  any 
judicial  tribunal  to  entertain  a  suit  for  a  divorce,  nor  does 
the  parent  state  permit  their  legislatures  to  grant  it. 
It  is  an  instruction  to  Governors  of  colonies,  not  to  give 
their  assent  to  any  act  of  the  other  two  branches  of  the 
legislature  for  dissolving  a  marriage.  Neither  is  there 
any  court  having  authority  to  grant  separations  a  wensd 
et  thoro.  In  consequence  of  this  defect  of  jurisdiction, 
the  courts  of  Chancery  of  Jamaica,  and  Barbadoes,  have 
entertained  suits,  and  granted  maintenance  to  a  wife, 
living  apart  from  her  husband,  in  consequence  of  the 
conduct  of  the  latter,  when,  without  that  interposition, 
she  would  be  destitute  of  the  means  of  support. 


In  Nova  Scotia,  (b)  a  power  was  vested  in  the  Go- 
vernor and  Council  of  dissolving  marriages  for  adultery, 
cruelty,  wilful  desertion,  and  withholding  necessary 
maintenance  for  three  years  together,  but  by  a  subse- 
quent statute  this  power  has  been  confined  to  cases  of 
adultery  and  cruelty,  (c) 


In  New  Brunswick,  the  power  of  granting  divorce 
from  the  bond  of  matrimony,  and  a  separation  from  bed 
and  board,  is  also  vested  in  the  Governor  and  Council,  (d) 

In  St.  Lucia,  and  Lower  Canada,  divorces  are  go- 

(a)  Dunn  y.  Dunn,  2  Phill.  Rep.  411. 

(ft)  Nova  Scotia  Law^  32  Geo.  2,  c.  17.  (c>  1  Geo.  3,  c.  7. 

id)  Laws  of  New  Brunswick,  31  Geo.  3,  c,  5. 
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vemed  by  the  law  of  France,  as  it  existed  before  the 
Revolution. 


In  Mauritius,  divorces  are  granted  under  the  Code 
Civil. 


In  Trinidad,  the  marriage  cannot  be  dissolved,  but  a 
separation  a  mensd  et  thoro  is  grantable  for  those  causes 
which  are  authorized  by  the  canon  law.  (a) 


In  British  Guiana,  the  Cape  of  Good  Hope,  and 
Ceylon,  divorces  are  governed  by  the  law  of  Holland, 
as  it  has  been  stated  in  this  section. 


In  the  several  States  of  America,  divorces,  dissolving 
the  marriage,  are  grantable  either  by  their  legislatures,  or 
by  their  judicial  tribunals.  In  the  States  of  Delaware, 
Maryland,  Virginia,  Tennessee,  Missouri,  South  Ca- 
rolina, Georgia,  Mississippi,  and  Louisiana,  they  are 
grantable  only  by  the  legislature. 

In  Mississippi,  (b)  and  Alabama,  (c)  a  divorce  is 
founded  on,  and  must  have  been  preceded  by  a  decree  of 
the  court  of  Chancery;  and  in  Georgia,  (d)  by  the  ver- 
dict of  a  jury,  and  two-thirds  of  both  Houses  of  the 
Legislature  must  concur  in  confirming  it.  The  causes 
for  divorce  in  Mississippi  are,  the  adultery  of  either  of 
the  parties,  or  wilfiil,  continual,  and  obstinate  desertion 
for  five  years.  They  must  have  arisen  in  the  State,  and 
the  parties  must  be  inhabitants  thereof. 

(a)  Febrero,  torn.  1,  tit.  -2,  c.  I,  §  13.  (b)  Griffith's  Re^.  670. 

(c)  Griffith's  Reg.  586.  Qi)  lb.  446. 
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In  Alabama,  (a)  it  is  granted  at  the  instance  of  the 
husband,  where  his  wife  has  been  taken  in  adultery,  or 
voluntarily  left  his  bed  and  board  for  the  space  of  two 
years,  with  intention  of  abandonment,  or  where  she  had 
abandoned  him  and  lived  in  adultery  with  another  man. 
And  at  the  instance  of  the  wife,  where  the  husband  has 
left  her  for  two  years,  with  intention  of  abandonment,  or 
where  he  shall  have  abandoned  her,  and  lived  in  adul- 
tery with  another  woman,  or  where  his  treatment  of 
her  is  so  cruel,  barbarous,  and  inhuman,  as  actually  to 
endanger  her  life. 

In  Georgia,  (b)  it  is  granted  only  for  adultery.  It  is 
not  necessary  either  in  that  State,  or  in  Alabama,  that 
the  cause  should  arise,  or  that  the  defendant  should  be 
resident  in  the  State. 

In  Louisiana,  (c)  it  must  be  preceded  by  a  sentence  of 
separation  of  bed  and  board,  which  is  decreed  by  the 
courts  for  the  following  causes:  Adultery  by  the  vife, 
and  by  the  husband  where  he  also  keeps  his  concubine 
in  their  common  dwelling ;  excesses,  or  cruel  treatment 
of  one  towards  the  other,  where  it  is  of  a  nature  to  render 
their  living  together  insupportable ;  public  defamation 
of  one  by  the  other ;  abandonment  of  one  by  the  other ; 
lastly,  an  attempt  of  one  of  the  married  persons  against 
the  life  of  the  other. 

In  Tennessee,  (d)  adultery,  wilftil  and  malicious  de- 
sertion, or  absence,  without  reasonable  cause,  for  two 
years,  or  pregnancy  at  the  time  of  marriage  with  a  child 
of  colour,  are  grounds  for  a  divorce  d  vinculo.  It  is 
obtained  by  petition  and  subpoena  in  the  circuit  court. 
If  the  defendant  does  not  appear  and  answer,  the  court 
proceeds  ex  parte.  At  the  request  of  either  party,  any 
controverted  fact  may  be  tried  by  a  jury.   The  petitioner 

(a)  Griffith's  Reg.  586.  (b)  lb.  446. 

(c)  Louisiana  Code,  b.  1^  tit.  5,  art.  135,  et  seq. 

(d)  Act,  26th  Oct.  1799.     I  Scott,  454,  c.  IQ.    2  Scott,  476.    Griffith't 
Reg.  799. 
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must  be  a  citizen  of  Tennessee,  and  have  resided  at  least 
one  year  in  the  State  before  the  petition  is  filed ;  but  the 
cause  need  not  have  arisen  in  the  State. 

In  New  York,  the  court  of  Chancery  only  has  cog- 
nizance of  divorce.  It  is  granted  for  adultery  only,  and 
the  parties  must  be  inhabitants,  (a) 

In  Vermont,  divorce  is  granted  by  the  Supreme 
Court  only  for  adultery,  intolerable  severity,  wilful  de- 
sertion for  three  years,  with  neglect  of  duty  in  either 
party,  and  seven  years  unheard-of  absence.  The  pe- 
titioner must  have  had  his  permanent  residence  in  the 
State  one  full  year  before  granting  his  application  ;  the 
parties  must  both  have  resided  in  the  State  at  the  time 
the  act  complained  of  [took  place,  except  where  both 
parties  shall  have  resided  in  the  State,  and  one  of  them 
shall  have  deserted  the  other,  and  left  the  State,  or  have 
removed  therefrom,  and  shall  thereafter  have  committed 
any  act  which  would  be  a  sufficient  cause  of  divorce,  had 
such  act  been  committed  while  both  parties  resided 
within  the  State.  Divorces  are  in  all  cases  a  vinculo 
matrmaniiy  except  when  the  cause  is  intolerable  se- 
verity, in  which  case  it  may  be  d  vinculo^  or  d  mensd  et 
tharOy  at  the  discretion  of  the  court,  (b) 

In  New  Hampshire  it  is  granted  by  the  Supreme  Court, 
to  either  of  the  parties  who  have  their  domicile  in  the 
State,  for  adultery,  extreme  cruelty,  or  absence  for  three 
years  without  being  heard  of ;  and  to  the  wife,  in  case  of 
the  husband's  absence  for  the  space  of  three  years,  without 
making  suitable  provision  for  her  support  and  mainte- 
nance, when  it  was  in  his  power  to  have  done  so.  (c) 

In  Connecticut,  the  Supreme  Court  grants  divorces 
for  adultery,  fraudulent  contract,  wilful  desertion,  with 
total  neglect  of  duty  for  three  years ;  or  for  an  absence  of 
seven  years  by  one  of  the  parties  who  has  not  been  heard 

(a)  Griffith's  Reg.  143.  (6)  lb.  23.  (c)  lb.  48. 
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of.  All  divoTces  must  be  from  the  bond  of  matrimony,  for 
the  statute  warrants  no  divorce  a  mensd  et  thoro.  (a) 

In  Rhode  Island,  the  superior  judicial  court  grants 
decrees  of  divorce  for  adultery,  extreme  cruelty,  wilful 
desertion  for  five  years  of  either  of  the  parties,  for  neglect 
or  refusal  on  the  part  of  the  husband,  being  of  sufficient 
ability,  to  provide  necessaries  for  the  subsistence  of  his 
wife,  and  also  for  any  other  gross  misbehaviour  and 
wickedness  in  either  of  the  parties  repugnant  to,  and  in 
violation  of  the  marriage  covenant.  (J) 

The  petitioner  must  have  been  resident  in  the  State 
for  the  space  of  three  years  next  before  preferring  his 
or  her  petition,  but  the  cause  of  divorce  need  not  have 
arisen  in  the  State,  (b) 

In  North  Carolina,  divorces  are  granted  by  the 
superior  courts,  where  either  party  has  separated  him 
or  herself  from  the  other,  and  is  living  in  adultery ;  in 
either  of  which  cases,  the  court  may  decree^  at  their  dis* 
cretion,  a  divorce  from  bed  and  board,  or  from  the 
bonds  of  matrimony. 

The  act  authorizes  divorces  a  mensd  et  thoro,  on  ac- 
count of  the  husband  having  abandoned  his  family, 
maliciously  turned  his  wife  out  of  doors,  or  of  criminal, 
or  barbarous  treatment,  endangering  her  life,  or  offering 
such  indignities  to  her  person  as  to  render  her  condition 
intolerable,  or  life  burdensome,  (c) 

In  Pennsylvania,  they  are  granted  by  the  court  of 
Common  Pleas,  for  similar  causes,  and  for  malicious 
desertion  for  two  years  from  the  habitation  of  the  other 
without  reasonable  cause. 

At  the  instance  of  either  party  an  issue  is  directed  to 
try  by  a  jury  the  truth  of  any  fact  on  which  the  divorce 
is  sought. 

Suits  of  divorce  for  the  cause  of  adultery,  are,  accord- 
ing to  the  statute  law  of  North  Carolina,  and  Pennsyl- 

(a)  Griffith's  Reg.  80.  (b)  lb.  U7.  (c)  lb.  226. 
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vania,  barred  by  proof  thai  the  plaintiff  has  been 
guilty  of  the  like  crime,  or  that  he  admitted  the  de- 
fendant to  conjugal  society  or  embraces  after  knowledge 
of  the  fact,  or  where  the  husband  being  plaintiff,  has 
allowed  the  wife's  prostitutions,  or  received  hire  for 
them,  or  exposed  his  wife  to  lewd  company. 

The  parties  may,  in  Pennsylvania,  marry  again,  ex- 
cept that  the  guilty  party  cannot  marry  the  person 
with  whom  the  crime  was  committed,  during  the  life 
of  the  former  wife  or  husband. 

Where  either  husband  or  wife  has  married  again, 
upon  any  false  rumour  of  the  death  of  the  other  in 
appearance  well  founded,  the  other  having  been  ab- 
sent two  years,  it  is  in  the  election  of  the  party  at 
his  or  her  return,  to  have  his  or  her  former  husband 
or  wife  restored,  or  to  have  his  or  her  own  marriage 
dissolved,  and  the  last  marriage  to  stand  good,  in  which 
case  the  court  is  to  decree  accordingly,  but  the  suit  for 
this  purpose  must  be  within  six  months  after  return. 

Where  the  husband  either  maliciously  abandons  his 
family,  or  turns  his  wife  out  of  doors,  or  by  cruel  treat- 
ment, endangers  her  life,  or  offers  indignities,  &c.  to 
her  person,  thereby  forcing  her  to  withdraw  from  his 
house,  the  court  of  Common  Pleas  may  divorce  from 
bed  and  board  and  decree  alimonj/,  not  exceeding  one- 
third  of  the  husband's  income,  from  his  estate  or  occu- 
pation, until  reconciliation,  or  the  husband  by  his  peti- 
tion offer  to  receive  her  back,  and  to  treat  her  as  he 
ought  to  do,  &c.  and  the  court  sees  proper  so  to  decree, 
&c.  (a) 

In  Ohio,  adultery,  wilful  absence  for  five  years,  and 
extreme  cruelty,  and  in  Illinois,  adultery,  are  grounds 
for  granting  divorces  by  the  superior  courts.  There  is 
no  restriction  as  to  the  place  where  the  cause  of  divorce 
arose  or  the  parties  reside,  (b) 

(a)  Griffith's  Reg.  265.  (b)  lb.  404,  424. 
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In  Indiana,  (a)  and  Kentucky,  (b)  divorces  may  be 
granted  ^  vinculo  by  the  circuit  court  for  adultery  in 
either  party;  to  the  husband,  where  his  wife  has  vo- 
luntarily left  his  bed  and  board  for  two  years,  with 
the  intention  of  abandonment,  or  been  condemned  for 
felony  in  any  court  of  record  in  the  United  States ; 
and  to  the  wife,  where  the  husband  shall  have  left  her 
in  the  same  manner,  or  abandoned  her,  and  lived  in 
adultery  with  another  woman,  or  been  condemned  for 
felony,  &c.,  or  where  his  treatment  of  her  is  extremely 
barbarous  and  inhuman. 

The  party  offending  is  not  released  from  the  bonds 
of  matrimony. 

In  Kentucky,  it  is  also  granted,  where  either  party 
has  renounced  the  marriage  contract,  by  reftising  to  live 
in  the  conjugal  relation,  by  uniting  themselves  to  any 
sect  whose  creeds,  rules,  or  doctrines,  require  such  re- 
nunciation, or  forbid  man  and  wife  to  dwell  together, 
acccording  to  the  true  spirit  and  object  of  marriage,  (c) 

In  New  J'ersey,  it  is  grantable  by  a  decree  of  the 
court  of  Chancery,  where  the  plaintiff  or  defendant,  or 
either  of  them,  is  an  inhabitant  of  the  state  at  the  time 
of  the  injury,  desertion,  or  neglect  complained  of,  or 
where  the  marriage  shall  have  taken  place  within  the 
State,  and  the  plaintiff  shall  have  been  an  actual  resi- 
dent therein  at  the  time  of  the  injury,  desertion,  or 
neglect  complained  of,  and  at  the  time  of  exhibiting 
the  bill,  or  where  the  adultery  was  committed  in  the 
State,  and  the  parties,  or  either  of  them,  resided  there 
at  the  time  of  exhibiting  the  bill. 

The  causes  for  which  they  are  grantable  are  adultery, 
and  wilful,  continued,  and  obstinate  desertion  for  the 
term  of  five  years  by  either  of  the  parties. 

Divorce  from  bed  and  board  for  ever,  or  a  limited  time, 
may  be  decreed  on  account  of  extreme  cruelty  by  either 
of  the  parties  towards  the  other,  and  upon  a  divorce 

(a)  Griffith's  Reg.  468.  {b)  lb.  1142.  (c)  lb. 
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being  decreed^  the  court  may  make  such  order  for  the 
alimony  of  the  wife  and  maintenance  of  the  children,  as 
is  just,  &c,  (a) 

In  Massachusetts,  divorces  are  grantable  for  the 
adultery  of  either  party,  unless  both  have  been  guilty 
of  that  crime.  In  the  construction  of  the  statute,  it  has 
been  held,  that  if  the  parties  lived  in  another  State  at 
the  time  the  adultery  was  committed,  but  the  libellant 
had  afterwards  moved  into  that  State,  the  application 
for  a  divorce  could  not  be  sustained.  (6) 

It  seems,  however,  to  have  been  held,  that  if  the  par- 
ties had  dwelt  within  the  county,  where  the  libel  was 
filed,  before  the  adulterous  act,  and  the  wrongdoer  had 
afterwards  removed  out  of  the  county,  and  committed 
the  offence,  the  libel  would  be  sustained,  (c) 

In  Missouri,  divorce  a  vinculo  may  be  granted  by 
the  circuit  court  for  adultery,  and  for  wilful  absence 
during  the  space  of  two  years  without  reasonable  cause. 

But  no  such  divorce  is  grantable  to  a  person  who  has 
not  resided  one  whole  year  in  the  State  before  filing  his 
or  her  petition*  (d) 

In  Maine,  the  parties  must  have  had  their  domicile  in 
the  State  at  the  time  the  fact  is  charged  to  have  been  com- 
mitted, except  where  the  parties  had  dwelt  there  before 
the  time  of  the  fact  charged,  and  there  had  been  a 
change  of  domicile  by  the  criminal  party  previously  to 
the  commission  of  the  offence,  in  which  latter  case  a  libel 
would  be  sustained  in  the  county  where  the  libellant  lives. 

Divorces  ^  vinculo  may  be  decreed  for  adultery  in 
either  of  the  parties,  and  for  no  other  cause,  (e) 

The  statutes  of  New  Jersey  and  Maine,  direct  that  no 
divorce  shall  be  granted,  if  it  appear  that  the  adultery 
complained  of  is  occasioned  by  the  collusion  of  the 
parties,  and  committed  with  an  intention  to  procure  a 

(a)  Griffith's  Reg.  1181.  (b)  I  Mass.  Law,  301. 

(c)  3  Mass.  Rep.  158.    6  lb.  263.    Griffith's  Reg.  520. 

(d)  Griffith's  Reg.  627.  (c)  lb.  1007. 
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divorce,  or  that  both  parties  have  been  guilty  of  adul- 
tery, (a) 

In  South  Carolina,  since  the  Revolution,  there  is  no 
instance  of  a  divorce  of  any  kind,  either  by  the  sentence 
of  a  court  of  justice,  or  by  act  of  the  legislature,  (b) 

(a)  Griffith's  Reg.  100r>  1181. 

(b)  South  Carolina  Equity  Rep.  voL  1,  Int.  p.  54»  voL  2,  646.    Griffith's 
Reg.  865.  2  Kenf  s  Com.  105. 


SECTION  II. 


THE    LAW    WHICH    DECIDES   WHETHER   THE    MARRIAGE 

CAN    BE    DISSOLVED. 

Possible  conffict  respecting  the  dissolubility  of  marriage  between  the  laws 
of  the  place  in  [which  it  was  contracted,  of  the  actual  domicile,  and  of 
the  country  in  which  the  suit  for  a  divorce  is  instituted. — ^It  exists  be- 
tween the  law  of  England  and  that  of  Scotland. — By  the  law  of  Scotland 
a  marriage  might  be  dissolved  by  its  judicial  tribunals,  although  con- 
tracted in  another  country. — ^A  summary  of  the  decisions  of  its  Consis- 
torial  Court. — According  to  those  of  its  Superior  Court,  no  other  resi- 
dence is  required,  but  that  which  is  sufficient  to  jfound  jurisdiction.— 
Opinion  of  the  twelve  judges  of  England  in  Lolly's  case,  that  a  marriage 
contracted  in  England  cannot,  under  any  circumstances,  be  dissolved  by 
the  judicial  tribunals  of  another  country. — The  decisions  of  the  courts  of 
Scotland  not  affected  by  this  opinion. — Remit  by  the  House  of  Lords  in 
the  case  of  Lindsay  v.  Tovey,  and  its  effect  on  the  subsequent  decisions  of 
its  Consistorial  Court. — These  decisions  brought  under  the  review  of 
the  whole  Court  of  Session. — The  unanimous  opinion  of  ten  of  the 
judges  of  Scotland,  in  conformity  with  the  previous  decision  of  the  Court 
of  Session. — Subsequent  decisions  in  England  and  Scotland.  This  coii- 
Jlictus  legtan  between  the  two  countries  consists  not  merely  in  the  diversity 
of  their  laws  on  the  subject  of  divorce,  but  on  the  different  principles 
adopted  in  the  selection  of  the  law,  by  which  the  dissolubility  of  the  mar- 
riage ought  to  be  determined. — Considerations  for  adopting,  not  the  leae 
loci  contractus,  nor  the  law  of  the  place  of  mere  temporary  residence,  but 
that  of  the  actual  domicile. 

It  will  have  been  seen  that  the  dissolubility  of  mar- 
riage, and  the  causes  for  which  it  may  be  either  en- 
tirely dissolved,  or  its  obligations  only  suspended  by 
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the  Sjeparation  of  the  parties  ^  mensd  et  thorOy  are  sub- 
jects on  which  conflicting  doctrines  are  maintained  by 
several  systems  of  jurisprudence. 

When  the  law  of  the  country  in  which  the  parties 
were  married  difiers  from  that  of  their  domicile,  or  from 
that  of  the  country  in  which  the  suit  for  the  divorce  or 
separation  is  instituted,  it  becomes  necessary  to  ascertain 
which  of  these  conflicting  laws  ought  to  be  selected  in 
deciding,  whether  such  divorce  or  separation  can  be 
granted. 

The  obligatory  effect  of  a  sentence  of  separation  ^ 
mensd  et  thoro  by  a  foreign  tribunal,  will  be  the  subject 
of  enquiry  in  a  subsequent  part  of  this  work,  when  the 
nature  and  effect  of  foreign  judgments  and  sentences 
are  considered.  It  may  be  necessary  here  to  observe, 
that  generally,  the  law  of  the  actual^domicile  of  the  par- 
ties is  admitted  to  be  competent  to  decree  their  sepa- 
ration a  mensd  et  thoro. 

The  present  enquiry  is  confined  to  the  conflict  be- 
tween the  law  of  the  one  country,  which  treats  marriage 
as  indissoluble,  and  that  of  the  other,  which  authorizes 
its  dissolution  by  judicial  sentence. 

The  attention  of  those  tribunals  and  jurists,  from 
whose  decisions  and  writings  so  much  valuable  infor- 
mation is  derived  on  other  questions  of  inter-national 
jurisprudence,  has  not  been  bestowed  on  this  subject. 
Indeed,  it  would  not  present  itself  for  discussion  by  the 
tribunals  or  jurists  of  France  or  Spain,  because  the  only 
doctrine  admitted  in  those  kingdoms  was  the  indisso- 
lubility of  the  marriage,  nor  by  those  of  the  Protestant 
States  of  Europe,  because  they  concun'ed  in  admitting 
its  dissolubility  for  the  definite  causes  of  adultery  and 
wilful  desertion.  In  this  investigation,  therefore,  we  do 
not  obtain  any  direct  assistance  from  those  depositories 
of  learning. 

It  is  singular  that  the  collision  should  arise  between 
two  opposite  laws  of  parts  of  the  same  kingdom,  and 
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that  its  effects  should  not  have  attracted  attention  until 
a  period  of  comparatively  modem  date. 

It  has  been  seen  that  by  the  law  of  England  marriage 
is  indissoluble,  but  that  by  the  law  of  Scotland,  it  is  dis- 
soluble for  adultery  and  wilful  desertion. 

From  1692  until  1811,  the  decisions  of  the  Consis- 
torial  Court  had  been  uniform  in  pronouncing  the  dis- 
solu  ion  of  marriage.  Its  records  during  that  period 
contain  sentences  of  divorce  where  the  marriages  had 
been  contracted  in  the  United  Provinces,  Holland, 
America,  Ireland,  and  England,  as  well  as  in  Scotland. 
Neither  the  place  in  which  the  marriage  was  celebrated, 
nor  that  in  which  the  parties  were  permanently  domi- 
ciled, formed  a  subject  of  enquiry. 

The  two  cases  of  Brunsdon  v.  Sir  TTiomas  Wallace 
Dunlopj  (a)  and  Morcomh  v.  Macclelland,  (b)  in  which 
the  divorce  was  refused,  were  decided  on  peculiar 
grounds,  and  did  not  impugn  the  general  doctrine 
which  all  the  preceding  cases  had  established  as  the 
law  of  Scotland,  (c) 

The  great  increase  at  an  early  part  of  the  present 
century  in  the  number  of  applications  by  English  per- 
sons for  divorces,  seems  to  have  attracted  the  observa- 
tion of  the  Consistorial  Court,  and  to  have  excited  in- 
creased attention  in  examining  the  grounds  on  which 
they  were  grantable. 

In  1811  a  case  was  presented  to  that  court  in  which 
the  parties  were  English,  and  had  married  in  Eng- 
land, (rf)  The  dissolubility  by  a  court  in  Scotland  of 
such  a  marriage,  when  the  parties  had  no  actual  bond 
fide  domicile  in  that  kingdom,  was  discussed  by  the 
court,  and  they  dismissed  the  action  for  divorce  on  the 
ground  that  the  pursuer  and  defender  were  English, 
and  never  cohabited  as  husband  and  wife  in  Scotland, 

(a)  9th  Febraary,  1789.  (6)  27th  June,  1801. 

(c)  Ferf^sB.  Rep.  App.  p.  264. 

(rf)  Utterton  V.  Tewsh,  Oct.  25,  1811,  Ferguis.  Rep.  23. 
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and  that  there  were  no  sufficient  circumstances  stated, 
to  prove  or  render  it  presumable,  that  the  defender  had 
taken  up  a  fixed  and  permanent  residence  in  that  coun- 
try. One  of  the  judges  who  concurred  in  this  interlo- 
cutor was  of  opinion,  that  the  action  ought  to  be  -dis- 
missed on  the  ground  that,  as  the  marriage  had  been 
contracted  in  England,  the  Scotch  courts  had  no  autho- 
rity to  dissolve  it.  (a) 

This  interlocutor  having  been  brought  under  the 
review  of  the  Superior  Court  was  reversed,  and  the  cause 
remitted  to  the  former  court  with  directions  to  sustain 
their  jurisdiction.  The  reversal  was  accompanied  by  a 
minute  of  the  Lord  Ordinary  (Lord  Meadowbank),  in 
which  he  stated,  ^Uhat  the  duties,  obligations,  and 
rights  to  redress  wrongs  incident  to  that  relation  as 
recognised  by  the  law  of  Scotland,  attach  on  all  married 
persons  living  within  the  territory  subject  to  that  law, 
wheresoever  their  marriage  may  have  been  celebrated 
or  been  followed  by  cohabitation.  The  interlocutor 
complained  of  seems  to  hold,  that  the  Scotch  courts  have 
no  right  to  take  cognizance  of  the  conduct  of  foreigners 
in  Scotland  respecting  the  relation  of  husband  and  wife, 
unless  they  have  acquired  a  domicile  in  Scotland  animo 
renumendi  there.  But  it  is  thought  no  warrant  what- 
ever can  be  produced  for  such  a  doctrine.  Foreigners 
equally  with  natives,  are  subjects  to  his  Majesty  and  to 
the  law,  while  here,  and  of  course,  under  the  protection  of 
the  law. — In  all  cases  where  the  stattis  claimed  or  decerned 
is  juris  gentium^  the  competency  of  trying  such,  wherever 
the  person  concerned  is  found,is  obviously  necessary.  "(J) 

The  Consistory  Court,  accordingly,  proceeded  with 
the  cause,  and  a  divorce  a  vinculo  matrimonii  was  given 
in  common  form,  (c) 

In  the  succeeding  year,  two  other  cases  resembling 
that  oiUtterton  v.  Tewsh  were  brought  before  the  Con- 

(fl)  FerguBS.  Rep.  p.  54.  (6)  lb.  55.  (c)  lb.  67. 
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sistorial  Court,  when;  similar  interlocutors  wer6  pro- 
nounced, appealed  from,  and  reversed  by  the  Superior 
Court,  (a) 

In  the  several  cases  following  Utterton  v.  Tewshj  and 
in  which  the  Consistorial  Court  dismissed  the  actions 
for  divorce,  the  Commissaries  did  not  concur  in  the 
grounds  of  their  dismissal.  Some  of  them  were  of 
opinion,  that  the  marriage  was  indissoluble,  because 
it  had  taken  place  in  England;  whilst  other  mem- 
bers of  the  court  considered,  that  the  only  ground  on 
which  the  dissolution  of  the  marriage  could  be  refused 
was,  that  the  parties  had  not  an  actual  bond  fide  domicile 
in  Scotland. 

The  doubts  in  which  the  decisions  of  the  Consistorial 
Court  might  have  involved  the  law  of  Scotland  on  this 
important  question,  were  considered  to  have  been  re- 
moved by  the  uniform  judgments  of  the  Superior  Court. 
In  1812,  the  judges  of  England  gave  their  opinion 
on  the  case  of  a  person  named  Lolly ^  who  being  do- 
miciled and  married  in  England,  had  gone  to  Scotland 
for  the  purpose  of  procuring,  and  where  he  had  pro- 
cured a  divorce,  and  afterwards  married  in  England 
another  woman,  his  first  wife  being  still  living.  He 
was  tried  and  convicted.  His  case  having  been  reserved 
for  the  consideration  of  the  twelve  judges,  they  are 
reported  to  have  been  unanimously  of  opinion,  that  a 
marriage  contracted  in  England  could  not  be  dissolved 
in  a  different  country  by  any  authority  whatever.  Lolly 
sufi*ered  part  of  the  sentence  which  had  been  awarded 
against  him. 

Notwithstanding  the  opinion  in  Lolly^s  case  the  Com- 
missaries in  Scotland  considered  themselves  bound  by 
the  decision  of  the  Superior  Court,  and,  in  conformity 
to  it,  granted  divorces  in  two  cases  in  1813  and  1814, 

(a)    Hillary  v.  Sir  W.  Hillary,  10th  Jan,  1812.      Hewet  v.  Webber, 
10th  Jan.  1812,  Ferguss.  Rep.  268. 


CIVIL  STATUS — DIVORCE.  673 

where  the  marriage  in  the  one  had  taken  place  in  Eng- 
land, and  in  the  other  in  Wales,  (a) 

Shortly  after  the  decision  of  Lolhfs  case,  that  of 
Twey  V.  Lindsay  was  brought  under  the  consideration 
of  the  House  of  Lords,  on  an  appeal  from  the  interlocutor 
of  the  Court  of  Session,  Lindsay  was  a  Scotchman  by 
birth,  who  had  married  an  English  woman  at  Gibraltar. 
He  was  in  the  army,  and  it  seems  to  have  been  admitted, 
that  he  had  acquired  a  domicile  in  England.  The  wife 
also  resided  there.  There  had  been  a  deed  of  separation 
between  them,  by  which  she  was  permitted  to  reside 
where  she  pleased,  without  any  control  by  the  husband. 
The  interlocutor  of  the  Court  of  Session  had  sustained 
his  application  for  the  divorce,  which  the  House  of  Lords 
did  not  reverse,  but  remitted  to  that  court.  The  lan- 
guage of  Lords  Eldon  and  Redesdale,  in  advising  this 
remit,  intimates  a  very  strong  opinion  that  the  Court  of 
Session  had  not  jurisdiction  to.  dissolve  this  marriage. 
But  it  may  be  doubted,  whether  that  opinion  proceeded 
on  the  ground  that  the  marriage  had  taken  place  where 
the  law  of  England  prevailed,  or  on  that  of  the  actual 
domicile  of  the  parties  having  been  in  England.  Major 
Lindsay  died,  and  no  final  decision  was  given  in  this 
case.  (6) 

In  consequence  of  this  remit  in  the  case  of  Tovey  v. 
Lindsay,  and  the  opinions  expressed  by  Lords  Eldon 
and  Redesdale,  the  Consistorial  Court  considered  itself 
at  liberty  to  adopt  the  views  which  it  had  previously 
taken  on  this  question,  and  accordingly  in  the  next  case 
which  came  before  them,  dismissed  the  action  by  an 
interlocutor,  in  which  the  ground  is  expressed  to  be, 
**  that  it  appears  from  the  pursuer's  libel  and  conde- 
scendence that  the  parties  are  English,  and  the  mar- 
riage between  them  was  celebrated  in  England,  and 

(a)  Pollock  T.  Manners,  9th  April,  1813.    Homfray  v.  Newte,  30th  Sept. 
1814.    Ferguss.  Rep.  273,  274. 
(6)  Tovey  v.  Lindsay,  1  Dow's  App.  Cas.  117. 
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that  the  permanent  domicile  and  retddence  of  both,  as 
husband  and  wife,  is,  and  has  always  been  in  that  king- 
dom, and  also  that  the  temporal^  residence  of  the 
defender,  and  alleged  commission  of  adultery  by  him  in 
Scotland,  can  have  no  eflfect  to  alter  the  condition  of  the 
contract  between  the  parties  as  indissoluble  secundum 
legem  loci  contractus  and  to  authorize  this  court  to  pro- 
nounce sentence  of  divorce  ^  vinculo  matrimonii.'^  (a) 

There  was  an  appeal  from  this  interlocutor.  Its  re- 
versal by  the  Lord  Ordinary,  (Lord  Meadowbank,)  was 
accompanied  by  a  minute,  in  which  his  lordship  combats 
the  opinion  that  the  lex  loci  contractus  should  influence 
the  decision  of  the  question. 

In  the  next  four  cases  which  followed,  similar  de- 
cisions were  given  by  the  Consistory  Court.  Those 
were,  however,  brought  under  the  review  of  the  whole 
Court  of  Session.  In  the  first,  the  parties  were  English, 
regularly  married  in  England,  and  the  adultery  had 
been  committed  in  Scotland,  where  they  continued  to 
cohabit  until  1810.  (4) 

In  the  next  case,  the  parties  were  Scotch,  and  the 
adultery  had  been  committed  in  Scotland,  but  they  had 
been  married  in  England,  (c) 

In  the  third  case,  both  the  parties  were  Irish. 
Their  marriage  took  place  at  Gretna  Green  in  Scotland, 
and  immediately  after  it,  they  returned  to  their  native 
country,  where  they  resided  during  the  whole  period 
of  their  cohabitation,  and  the  adultery  was  committed 
in  Scotland,  {d) 

In  the  fourth  case,  the  parties  were  citizens  of  London, 
where  they  had  married.  The  husband  visited  Scot- 
land for  a  temporary  purpose,  and  there  committed 
adultery,  (c) 

(a)  Ferguss.  Rep.  277. 

{b)  Leyett  v.  Levett,  Qtli  Dec.  1814,  Ferguss.  Rep.  68. 

(c)  Edmondstone  v.  Lockhart,  9th  Dec.  1814^15. 168. 

id)  Butler  v.  Forbes,  Ist  July,  1814,  lb.  209. 

(e)  Kibblewhite  v.  Rowland,  lb.  226. 
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In  the  two  first  cases,  the  interlocutors  of  the  Con- 
sistory Court  dismissed  the  actions  on  the  ground,  that 
neither  the  temporary  domicile  in  the  one,  nor  in  the 
other,  even  the  real  domicile  of  the  parties  in  Scotland, 
nor  the  adultery  there  by  the  defender,  could  have  the 
efiJect  of  altering  the  condition  of  the  contract  between 
the  parties  as  indissoluble  secundum  legem  loci  contractus, 
so  as  to  authorize  the  court  to  pronounce  sentence  of 
divorce  d  mnculo  matrimonii. 

In  the  third  case,  the  interlocutor  dismissed  the  action, 
on  the  ground  that  the  real  domicile  of  the  parties  was 
in  Ireland. 

In  the  fourth  case,  the  interlocutor  dismissed  the 
action,  because  the  marriage  of  the  parties  was  indis- 
soluble by  judicial  sentence  according  to  the  law  of 
England,  which  was  both  the  locus  contractus  and 
the  country  in  which  the  parties  always  had  their 
domicile. 

This  question  having  been  brought  under  the  review 
of  the  whole  Court  of  Session  by  the  four  cases  which 
were  reported,  received  the  most  full  discussion  and 
consideration. 

Certain  questions  were  submitted  to  ten  of  the  judges 
of  the  Second  Division.  In  answer  to  them,  they  stated 
their  unanimous  opinion,  *^  That  it  is  not  a  valid  defence 
against  an  action  of  divorce  in  Scotland  for  adultery 
committed  there,  that  the  marriage  had  been  celebrated 
in  England. 

"  Nor  that  the  parties  had  been  domiciled  there,  when 
the  marriage  had  been  celebrated  in  Scotland. 

"  And  lastly,  that  where  the  parties  are  Scots  persons, 
happening  to  be  in  England  when  their  marriage  was 
celebrated,  but  who  thereafter  returned  to  Scotland, 
and  cohabited  and  continued  domiciled  there,  these 
circumstances  can  never  aid  the  defence  against  an 
action  of  divorce  in  Scotland  for  adultery  committed 
there,  on  the  ground  that  the  marriage  had  been  cele- 
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brated  in  England.  On  the  contrary,  the  judges  are  of 
opinion  that  these  circumstances  will  materially  support 
the  plea  of  the  pursuer  of  the  divorce." 

In  giving  this  opinion  the  judges,  added  '*that  they 
take  it  for  granted  that  there  is  no  objection  to  the  juris- 
diction of  the  court,  from  the  want  of  that  residence  or 
domicile  in  the  parties,  which  is  necessary  to  found 
civil  jurisdiction.  And  also  that  there  is  no  proof  of 
collusion  between  the  parties  either  by  direct  evidence, 
or  necessarily  arising  out  of  the  circumstances  of  the 
case,  as  they  mean  to  give  their  opinion  only  on  the 
abstract  question  put  to  them,  and  to  say,  that  the  mere 
fact  of  the  marriage  having  been  celebrated  in  England, 
whether  between  English  or  Scotch  parties,  is  not  per  se 
a  defence  against  an  action  of  divorce  for  adultery  com- 
mitted here."  (a) 

These  several  interlocutors  were  reversed.  It  was 
decided  with  the  concurrence  of  all  the  judges,  except 
Lords  Glenlee,  Bannat3me,  and  Robertson,  that  if  there 
had  been  sufficient  domicile  to  found  jurisdiction,  the 
law  of  Scotland  ought  to  prevail  and  the  marriage  be 
dissolved,  (i) 

This  question  does  not  appear  to  have  again  arisen  in  the 
courts  either  of  England  or  Scotland,  until  1831,  when 
the  case  of  McCarthy  v.  De  Caixj  was  brought  before 
Lord  Chancellor  Brougham.(c)  A  Dane  by  birth  and 
domicile,  contracted  a  marriage  in  England  with  an  Eng- 
lish woman.  He  returned  with  her  to  Denmark  after 
their  marriage,  where  he  continued  to  reside.  His  mar- 
riage was  dissolved  by  the  sentence  of  a  court  in  Den- 
mark, which  according  to  the  law  of  that  country  was 
valid.  Lord  Brougham  applied  to  this  case  the  opinion 
of  the  judges  in  Lolly^s  case,  and  held  that  the  sen- 

a)  Ferg.  Rep.  p.  115. 

(f))  Fac.  Coll.  June  1st,  1816,  December  2l8t,  1816. 
(c)  Cited  in  the   note  to  Conway,    otkervnse  Beazeley  and  Beazeley, 
3  Hagg.  642 
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tence  of  the  Danish  court  could  not  dissolve  this  mar- 
riage, (a) 

A  case  almost  similar  to  that  ofZ£?Z/y  wasafterwardspre- 
sented  in  the  same  year  to  the  Consistory  Court  of  Lon- 
don.  (b)  A  suit  was  instituted  by  the  wife  of  the  first  mar- 
riage, to  declare  null  a  second  marriage,  which  her  hus- 
band had  contracted.  The  first  marriage  had  taken  place 
in  England,  and  the  parties  to  it  had  their  actual  bond  fide 
domicile  in  that  kingdom.  The  husband  went  to  Scot- 
land for  a  temporary  purpose,  where  he  obtained  a  sen- 
tence of  divorce  from  his  first  wife,  but  he  at  that  time 
retained  his  domicile  in  England.  He  then  married 
his  second  wife  in  Scotland.  The  marriage  of  the 
second  wife  in  Scotland  was  the  only  circumstance  which 
distinguished  the  case  from  Lolly^s. 

It  was  decided  by  that  court,  upon  the  authority  of  Lolly's 
case,  that  the  second  maniage  was  null  on  the  ground 
that  as  both  the  parties  at  the  respective  times  of  the  first 
marriage  and  of  the  divorce  were  domiciled  English  sub- 
jects, they  were  by  the  law  of  England  prohibited  by  a 
personal  incapacity  from  entering  into  such  a  contract,  (c) 

In  delivering  his  judgment,  the  learned  judge  ex- 

(a)  It  will  scarcely  be  credited,  but  such  is  the  fact,  that  in  those  bulky 
volumes,  which  contain  reports  of  cases  decided  in  the  courts  of  Equity, 
there  is  not  the  s^litest  vestige  of  this  case,  yet  it  involved  a  question  of 
inter-national  law  of  the  highest  importance,  on  which  the  decision  of  the 
judges  of  England  was  opposed  to  an  uninterrupted  series  of  decisions  in 
Scotland.  It  was  the  more  deserving  of  a  place  in  the  reports,  because  it 
was  decided  by  a  Judge  intimately  acquainted  with^'the  law  of  Scotland,  and 
who  had  argued  Lolly's  case,  and  that  of  Tovey  v.  Lindsay,  This  is  not  a 
solitary  instance  of  the  omission  of  questions  of  foreign  and  inter-national 
law.  On  a  reference  to  the  Equity  reports  of  the  last  few  years,  a  person 
unacquainted  with  the  proceedings  of  those  courts,  would  suppose, 
that  no  question  of  foreign  or  inter-national  law  had  been  discussed. 
It  is  impossible  to  avoid  regretting,  that  the  learning  and  industry 
80  abundantly  bestowed  on  the  subjects  which  occupy  these  reports  should 
not  be  extended  to  such  questions.  The  exclusion  does  great  injustice  to 
the  learned  persons  presiding  in  the  courts  of  Equity,  and  withholds 
from  the  British  public  and  Foreigners  much  most  useful  information. 

(6)  Ck)nway,  otherwise  Beazeley  v.  Beazeley,  3  Hagg.  Rep.  642. 

(c)    lb.  653. 
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pressed  his  anxiety,  that  his  decision  should  not  be  con- 
strued to  go  one  step  beyond  that  case,  nor  in  any 
manner  to  touch  the  case  of  a  divorce  a  mnculoj  pro- 
nounced in  Scotland  between  parties,  who  though  mar- 
ried when  domiciled  in  England,  were  at  the  time  of  such 
divorce,  bond  fide  domiciled  in  Scotland.  Still  less  be- 
tween parties  who  were  only  on  a  casual  visit  in  England 
at  the  time  of  their  marric^e,  but  were  both  then,  and  at  the 
time  of  the  divorce,  bond  fide  domiciled  in  Scotland,  (a) 
Two  other  cases  have  recently  been  submitted  to  the 
Court  of  Session.  One  of  them  was  a  suit  by  the  wife 
for  a  divorce.  Both  the  parties  were  English,  and  had 
married  in  England,  where  they  resided  till  March  1831. 
The  husband  returned  to  England  at  the  end  of  July, 
after  a  residence  in  Edinbui^h  of  five  months.  In  June, 
1831,  the  wife  brought  her  action  of  divorce  founded 
on  acts  of  adultery  committed  in  Scotland.  The  court 
of  the  Second  Division,  declared  their  unanimous  opinion 
that  the  divorce  was  grantable,  and  that  proof  of  the  de- 
fendant's intention  permanently  to  reside  in  Scotland 
was  not  necessary.  (J) 

The  other  case,  (c)  was  a  suit  by  the  husband  for  a 
divorce  from  his  wife,  founded  on  acts  of  adultery  alleged 
to  have  been  committed  by  her  in  France.  He  was  a  na- 
tive of  Scotland,  where  he  continued  to  retain  his  domicile* 
The  marriage  took  place  in  England  with  an  English  lady. 
At  the  time  of  the  action  she  was  residing  in  France, 
but  had  been  summoned  edictally  and  personally. 

The  pursuer  had  upon  their  separation  undertaken 
by  a  letter  to  allow  her  to  reside  where  she  pleased. 

The  First  Division  of  the  Court  of  Session  expressed  an 
unanimous  opinion  that  according  to  the  law  of  Scotland 
they  had  jurisdiction  to  dissolve  the  marriage. 

The  letter  of  separation  was  used  on  the  part  of  the 

(a)  3  Hagg.  Eccles.  Rep.  p.  653. 

(6)  Oldaker  v.  Goldney,  Fac.  Coll.  20th  February,  1834. 

(c)  Warrender  v.  Boscawen>  Fac.  Coll.  28th  June,  1834. 
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defender  for  the  purpose  of  rebutting  the  fiction  of  law 
that  the  domicile  of  the  husband  was  her  domicile. 
The  Court  of  Session  decided  that  it  had  not  this  effect. 

The  decision  in  this  case  is  under  appeal  to  the  House 
of  Lords,  (a) 

From  this  review  it  appears  that  according  to  the  de- 
cisions of  the  Superior  Court,  from  which,  however,  three 
of  thejudges  dissented,  a  temporary  residence  in  Scotland 
gives  the  court  jurisdiction  to  deal  with  the  application 
for  a  divorce  according  to  the  law  of  that  country,  and  to 
pronounce  the  dissolution  of  a  marriage,  although  it 
has  been  contracted  in  England.  According  to  the 
opinions  of  the  dissenting  judges  an  actual  bond  fide 
permanent  domicile  is  requisite  to  give  the  court  the 
power  of  dissolving  the  marriage. 

On  the  other  hand,  the  opinion  of  the  judges  of  Eng- 
land, unless  it  was  intended  to  apply  to  the  particular 
circumstances  of  the  case  under  their  consideration,  has 
decided,  according  to  the  language  in  which  it  is  ex- 
pressed, and  as  it  seems  to  have  been  considered  by  Lord 
Brougham,  that  a  marriage  contracted  in  England, 
cannot,  under  any  circumstances,  be  dissolved  by  the 
judicial  tribunals  of  any  other  country. 

It  has  been  seen  that  the  opinion  of  the  judges  in 
Lolhfs  case  has  not  induced  the  judges  of  Scotland  to 
alter  their  former  decisions. 

Those  decisions  represent  as  fully  the  law  of  Scotland, 
as  the  opinion  of  the  judges  in  ZoZ/y'^  case  represent  that 
of  England.  The  House  of  Lords,  when  it  sits  as  a  court  of 
appeal,  from  the  tribunals  of  Scotland,  administering  the 
law  of  that  country,  is  as  much  bound  to  pronounce  a 
decision  directly  at  variance  with  the  opinion  of  the 
judges  in  Lolly's  case,  as  it  would  be  bound  when  sitting 
as  a  court  of  appeal,  from  the  tribunals  of  England,  ad- 
ministering English  law,  to  pronounce  a  decision  in 
conformity  with  that  opinion. 

(a)  If  the  Judgment  of  the  House  of  Lords  be  given  before  this  work  is 
published,  it  will  be  added  in  an  Appendix. 
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It  is  obvious,  that  the  most  serious  and  embarrassing 
consequences  must  result  from  such  a  conflict,  between 
the  decisions  of  two  countries,  which  are  contiguous  to 
each  other,  adopt  the  same  language  and  habits,  owe 
allegiance  to  the  same  Sovereign,  are  subject  to  the 
same  legislature,  and  whose  inhabitants  are  in  constant 
intercourse  with  each  other. 

It  extends,  it  will  be  perceived,  much  further  than  the 
denial  by  the  one,  and  the  assertion  by  the  other,  of  a 
power  to  dissolve  a  marriage  by  judicial  sentence.  It 
involves  a  diflference  between  the  two  systems  of  juris- 
prudence as  to  the  effect,  which  the  tribunals  of  the  one 
country  ought  to  give  to  the  law  of  the  other,  and  as 
to  the  principles  to  ^  be  adopted  in  selecting  the  law, 
which  ought  to  be  applied  in  determining  whether  the 
marriage  is  dissoluble. 

The  jurisprudence  of  England,  as  it  is  represented  by 
theopinionof  the  judges  in  Lolly's  case,  and  the  de- 
cision in  McCarthy  v.  De  Caix,  adopts  the  lex  loci 
contractus. 

The  jurisprudence  of  Scotland  adopts  the  law  of  the 
country  in  which  there  has  been  a  residence  for  a  suf- 
ficient length  of  time,  to  give  the  court  jurisdiction, 
although  it  should  not  be  the  actual  domicile  of  the 
parties. 

It  may  here  be  observed,  that  the  dissolubility  of 
the  marriage  is  not  determined  by  the  lex  loci  delicti. 
In  the  discussion  of  several  of  the  preceding  cases,  it 
has  been  referred  to  only  for  the  purpose  of  enforcing 
the  adoption  of  one  of  the  other  three  laws  from  which 
the  selection  is  to  be  made. 

The  following  are  the  considerations,  on  which  it  is 
submitted,  that  neither  the  lex  lad  contracttis,  nor  the 
law  of  the  country  in  which  there  has  been  only  such  a 
temporary  residence  as  enables  a  party  to  sustain  a  suit, 
ought  to  be  adopted,  but  that  the  appropriate  law  by 
which  the  dissolul)ility  of  the  marriage  is  to  be  deter- 
mined, is  that  of  the  actual  domicile. 
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The  lex  loci  contracttis  is,  and  ought  to  be  invoked, 
only  for  the  purpose  of  ascertaining  whether  that  which 
is  represented  to  be  a  marriage,  is  so  in  law,  or  in  other 
words,  whether  the  relation  or  status  of  husband  and 
wife  has  been  legally  constituted.  When  that  purpose  is 
answered,  and  it  has  been  ascertained  that  according  to 
that  law  a  valid  marriage  has  been  contracted,  as  the 
connection  of  the  parties  with  the  country  in  which  that 
law  exists,  and  consequently  their  subjection  to  that  law, 
ceases,  so  the  law  itself  ceases  to  be  the  rule  or  authority, 
which  governs  their  conduct  or  regulates  their  rights 
and  obligations. 

The  contract  or  consent  on  which  the  status  of  husband 
and  wife  is  founded,  should  be  considered  as  perfectly 
distinct  from  the  status  itself.  The  latter  is  juris  gentium^ 
and  its  relations  extend  so  far  beyond  the  parties  them- 
selves, that  unlike  a  contract,  it  is  not  in  their  power  to 
prescribe  for  themselves  the  rights  which  it  shall  confer, 
or  the  obligations  whicli  it  shall  impose  on  them. 

It  cannot,  like  an  ordinary  contract,  be  dissolved  by 
their  mutual  consent.  Although  incurable  insanity  or 
any  other  impediment  should  intervene  rendering  the 
one  party  incompetent  to  perform  his  part  of  the  con- 
tract, and  therefore  defeating  the  end  and  object  of  the 
marris^e,  still  the  status  will  subsist.  "  Solvitur  matri- 
monium  partium  consensu  nullo  modo,  quia  non,  ut 
reliqui  contractus  mer^  consensuales,  status  prior  con- 
jugum  potest  redintegrari."  (a) 

The  municipal  law  of  every  country  takes  upon  itself 
to  define  and  declare  the  rights,  duties,  and  obligations, 
which  shall  be  incident  to  the  status  of  marriage, 
whether  that  status  has  been  originally  constituted  under 
its  own  law,  or  under  that  of  any  other  country. 

It  would  be  deprived  of  its  legitimate  power,  if  per- 
sons by  importing  the  regulations  prescribed  by  the 

(a)  U.  Huber>  de  Fam.  et  Matrim.  lib.  2,  c.  1^  s.  9,  p.  388. 


682  CONFLICT   OF    LAWS. 

law  of  some  other  country  for  their  exclusive  govern- 
ment, could  withdraw  themselves  from  those  which  the 
municipal  law  of  the  country  in  which  they  reside 
had  prescribed  for  all  its  inhabitants. 

It  is  not,  therefore,  to  the  law  by  which  the  status  is 
originally  constituted,  but  to  the  law  which,  after  it  has 
been  constituted,  defines  its  rights,  conditions,  duties, 
and  obligations,  that  resort  must  be  had,  in  ascertaining 
what  those  conditions,  rights,  duties,  and  obligations 
are. 

They  are  questions,  not  of  contract,  but  of  status,  and 
ought  to  be  determined  by  that  law  which  would  be 
applied  to  the  decision  of  other  questions  of  status. 

The  decisions  in  the  negro  Sommersett's  case,  (a)  and 
Knight  v.  Wedderbum,  (b)  that  a  slave  of  the  British 
Colonies,  on  his  arrival  in  any  part  of  the  United 
Kingdom,  became  immediately  free,  proceeded  on  the 
principle,  that  the  status  became  no  longer  subject  to  the 
law  of  the  country  in  which  it  was  constituted,  when  the 
party  ceased  to  be  domiciled  in  that  country,  but  sub- 
ject to  the  law  of  the  country  in  which  he  had  arrived. 
They  were  not,  and  could  not  be  founded  on  the 
abstract  principle  that  slavery  was  universally  illegal, 
and  therefore,  that  no  law  under  which  it  existed  could 
be  recognised  in  an  English  court,  because  the  same 
law  which  said  that  slavery  was  unlawful,  and  could  not 
exist  in  England^  ^*  that  its  air  was  too  pure  for  slavery  to 
breathe  in,"  that  ^^  the  moment  the  slave  put  his  foot  on  the 
shores  of  England  he  became  free,"  also  said,  "that  slavery 
did  and  could  const  in  her  colonies  J"  ^  and  the  daily  deci- 
sions of  her  courts  recognised  it  as  a  subject  of  property. 

In  the  conflict  between  the  law  of  England  and  that  of 
her  colonies,  the  jurisprudence  of  England  and  Scotland, 
whilst  it  recognised  the  colonial  law  on  questions  of 
contract  and  property,  rejected  it  in  the  question  of 

(a)  20  St.  Trials.  (Jb)  l5th  Jan.  1778,  Morr.  Diet.  Decis.  14,545. 
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status,  and  adopted  the  law  of  England,  because  it  had 
become  the  slave's  domicile.  Upon  this  principle  also, 
the  status  of  slavery  which  had  ceased  whilst  the  person 
remained  in  England,  was  held  to  revive  when  he  re- 
turned  to  the  colony,  (a) 

The  selection  of  the  law,  by  which  not  only  the  rights 
of  property,  but  the  personal  capacities  and  powers  of 
the  husband  and  wife  are  decided,  is  made  on  princi- 
ples, which  are  equally  applicable  to,  and  ought  to 
determine  the  selection  of  the  law  by  which  the  disso- 
lubility or  indissolubility  of  the  marriage  is  decided. 

Those  capacities  and  powers  are  decided,  not  by  the 
lex  loci  contractusy  but  by  the  law  of  the  country  in 
which  the  husband  is  actually,  or  in  which  he  intends 
to  be  domiciled. 

The  latter  is  adopted,  because  it  is  that  to  which  it  is 
presumed  the  parties  intend  to  subject  themselves,  since 
it  is  under  that  law,  they  are  about  to  enjoy  their  status. 
The  lex  loci  contractus  is  rejected,  because  as  the  parties 
quit  the  place  of  their  marriage,  there  is  no  ground  for 
presuming  that  they  intend  to  conform,  nor  would  it  be 
reasonable  that  they  should  be  required  to  conform  to 
a  law,  to  which  they  then  are,  and  may  ever  after  con- 
tinue strangers. 

It  is  not  a  very  reasonable  presumption,  that  the  pos- 
sibility of  dissolving  their  marriage  was  in  the  contem- 
plation of  the  parties  at  the  time  they  contracted  it.  But 
if  it  were,  it  is  more  reasonable  that  they  should  leave  it 
to  be  decided  by  the  law  of  the  country  in  which  they 
were  about  to  reside,  than  by  that  of  the  country,  with 
which  their  connection  would  cease,  when  the  marriage 
ceremony  was  terminated. 

Again,  if  not  only  the  origin,  but  the  continuance  of 
the  relationship  of  husband  and  wife  is  to  be  treated  as  if  it 

(a)  Slave  Grace,  Hagg.  Rep.  Williams  v.  Brown,  3  Bos.  and  Pul.  69.  See 
the  argument  of  Mr.  Hargrave  in  the  negro  Sommersett's  case,  20  St. 
Trials. 
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were  a  matter  of  ordinary  contract,  the  lex  loci  cantracitcs 
would  not,  according  to  the  principles  on  which  this  rule 
is  applied  to  ordinary  contracts,  be  admissible.  In  the 
words  of  Lord  Mansfield,  which  express  the  principles 
adopted  by  all  jurists  :  "  The  law  of  the  place  can  never 
be  the  rule,  where  the  transaction  is  entered  into  with  an 
express  view  to  the  law  of  another  country,  as  the  rule 
by  which  it  is  to  be  governed."  (a) 

The  country  in  which  the  marriage  contract  has  been 
celebrated,  when  it  is  not  that  of  the  actual  or  intended 
domicile  of  the  parties,  is  not  the  place  in  which  the 
status  is  to  be  enjoyed,  or  in  other  words,  the  contract 
to  be  performed. 

It  has  been  assumed,  that  the  dissolubility  or  indisso- 
lubility of  the  marriage  is  an  essential  part  of  the  con- 
tract itself.  There  seems  to  be  a  striking  fallacy  in  this 
assumption.  It  confounds  the  municipal  regulations 
which  prescribe  the  form  in  which  the  marriage  is  con- 
tracted, and  authorize  or  disallow  its  dissolution,  and 
which  are  limited  in  their  operation  to  the  country  in 
which  they  are  established,  with  those  qualities  which 
are  paramount  to  all  municipal  law,  and  are  of  univer- 
sal obligation.  The  only  qualities  which  can  be  called 
essential,  because  they  are  required  as  indispensable  in 
the  constitution  of  the  conjugal  relation  in  every  coun- 
try, where  Christianity  and  the  law  of  nations  are  re- 
cognised, are  the  consent  and  capacity  of  the  parties,  and 
no  such  propinquity  between  them  as  is  within  the  pro- 
hibited degrees. 

The  diversity  in  the  laws  of  diflTerent  countries,  and  at 
different  periods  in  the  same  country,  as  to  the  manner 
of  contracting  marriage,  abundantly  establishes  the  dis- 
tinction as  it  regards  the  constitution  of  the  status.  It 
also  establishes  that  its  dissolubility  or  indissolubility  is 
not  an  essential  quality  of  the  marriage.     It  has  been 

(a)  Robinson  v.  Bland,  2  Burr.  Rep.  1078.   Huber,  Praelect.  lib.  1,  tit.  3, 
p.  34. 


1 


CIVIL  STATUS — DIVORCE.  685 

forcibly  observed,  that  the  qualities  of  marriages  cele- 
brated before  Foljambe's  case,  when  the  law  of  England 
admitted  their  dissolubility,  cannot  be  distinguished 
from  those  which  belong  to  marriages  celebrated  since 
that  period,  when  their  dissolubility  was  denied. 

The  assumption  that  the  indissolubility  is  an  essential 
quality  of  a  marriage  contracted  in  England,  is  also 
inconsistent  with  the  fact,  that  it  may  be,  and  is  dissol- 
ved by  an  act  of  Parliament. 

There  is  an  incorrectness  in  the  expression  that  an 
English  marriage  is  indissoluble.  It  is  indissoluble 
only  sub  modo.  It  is  dissoluble,  if  the  party  seeks  its 
dissolution  by  an  act  of  Parliament,  instead  of  institu- 
ting a  suit  before  a  judicial  tribunal. 

In  truth,  by  the  law  of  England  a  divorce  ^  vinculo 
can  only  be  obtained  by  a  particular  proceeding.  The 
necessity  of  resorting  to  that  proceeding  is  the  local 
municipal  regulation,  to  which  the  law  of  England  sub- 
jects the  status  of  marriage. 

Merlin  considers  the  eflfect  which  the  law  of  France 
of  1792,  granting  divorces,  and  that  of  the  law  of  1816, 
abolishing  divorces  ^  vinculo^  would  have  on  marriages 
contracted  before  the  promulgation  of  those  laws.  If 
the  dissolubility  or  indissolubility  of  the  marriage  was 
an  essential  quality,  or  in  his  language,  if  it  were  comme 
Vitat  epouxj  Veffet  immediate  et  la  simple  consequence  of 
the  marriage,  there  could  be  no  doubt  that  as  the  status 
was  constituted  by  the  law  as  it  existed  at  the  time  of 
the  marriage,  the  parties  would  be  justified,  in  the  one 
case,  in  insisting  that  their  contract  was,  that  their 
union  should  be  indissoluble,  and  in  the  other,  that  it 
should  be  dissoluble  in  certain  cases:  ^^  et  que,  dans 
Tun  comme  dans  Tautre,  ce  serait  h.  la  loi  du  temps  du 
contrat  qu'il  faudrait  s'en  rapporter  sur  la  force  du  lien 
queles  parties  contractantes  auraient  forme."  But  he 
denies  that  it  is.  ^^  Mais  ce  n'est  ni  par  consequence 
ni  par  interpretation  de  Tintention  dans  laquelle  a  ete 
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contracte  le  manage,  que  le  divorce  est  permis  ou  pro- 
hibe.  En  le  permettant,  com  me  en  le  prohibant,  le 
legislateur  ne  s'arrete  ni  ne  doit  s'arreter  a  ce  que  les 
epoux  ont  ou  sont  censes  avoir  voulu  au  moment  oii  ils 
se  sont  unis ;  il  ne  s'arrSte  et  il  ne  doit  s'arreter  qu'aux 
considerations  d'ordre  public  qui  lui  paraissent  en  com- 
mander imperieusement  la  faculte  ou  la  prohibition 
d'apr^s  la  couduite  respective  des  epoux.  Et  cela  est 
si  vrai  que  vainement  deux  ^poux  qui  se  marieraient 
sous  Tempire  d'une  loi  prohibitive  du  divorce,  se  r^ser- 
veraient-ils  la  faculte  de  divorcer,  comme  ce  serait  en 
vain  que,  se  mariant  sous  une  loi  qui  permettrait  le 
divorce,  ils  renonceraient  d'avance  k  cette  faculte^  parce 
qu'kruneet  k  Tautre  hypoth^se  s'appliquerait  necessaire- 
ment  la  grande  maxime  consacree  par  Tart  6  du  Code 
Civil,  qu^on  ne  pent  d^oger  par  des  conventions  parti- 
adikres  ana  lots  qui  mt&essent  Vordre  public  et  les 
bonnes  moBurs^  (a) 

It  has  never  been  insisted,  that  the  lex  loci  contractus 
ought  to  be  applied  in  determining  for  what  causes,  and 
under  what  circumstances,  it  was  competent  to  grant 
divorces  ^  mensd  et  thoro. 

Neither  has  it  been  assumed,  that  the  cause  for  which 
the  temporary  separation  of  the  parties  might  take 
place  was  an  essential  quality  of  the  marriage  contract. 
If  there  were  any  foundation  for  such  an  assumption  in 
respect  of  a  permanent  separation  dissolving  the  mar- 
riage, it  would  equally  exist  in  respect  of  the  tempo- 
rary separation  of  the  parties. 

The  means  by  which  the  discharge  of  the  duties  and 
obligations  of  the  status  may  be  most  effectually  secured, 
the  redress  which  ought  to  be  afforded  to  either  party 
when  they  have  been  violated,  the  manner  in  which  the 
public  morals  and  good  order  of  society  may  be  best 
promoted,  are  the  objects  of  every  State  in  the  municipal 

(a)  Merlin,  torn.  16,  sect.  3,  §  2,  art.  6,  p.  232. 
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regulations,  by  which  it  authorizes  the  temporary  sepa- 
ration of  the  parties,  and  suspends  the  obligations  of  the 
status. 

Each  State  is  the  best  and  only  judge  of  the  means  by 
which  these  objects  may  be  most  effectually  attained, 
and  as  it  is  only  bound,  so  it  only  professes,  to  consult 
the  interests  of  its  own  subjects.  It  therefore  applies  its 
own  law  to  those  who  are  its  subjects,  and  for  whom 
therefore  that  law  was  established. 

The  exclusion  of  the  lex  loci  contractus,  and  the  adop- 
tion of  that  of  the  domicile  in  questions  of  divorce  ^  mensd 
et  tharo,  afford  a  strong  argument  for  the  exclusion  of 
the  former,  and  the  adoption  of  the  latter,  in  questions 
of  divorce  a  vinculo.  The  latter,  no  less  than  the  former 
species  of  divorce,  is  a  municipal  regulation,  and  both 
originate  in  the  same  considerations,  and  are  directed  to 
the  same  objects. 

The  adoption  of  the  lex  loci  contractus,  when  it  does 
not  allow  the  dissolution  of  a  marris^e,  would  require, 
that  it  should  be  adopted  when  it  does  allow  the  disso- 
lution. Hence,  a  marriage  contracted  in  Scotland, 
Prussia,  or  any  other  State,  ought  to  be  deemed  dis- 
soluble in  England.  But  as  no  judicial  tribunal  is 
established  in  England  possessing  jurisdiction  to  dissolve 
it,  the  law  cannot  enforce  its  own  principle. 

Such  a  defect  of  jurisdiction  affords  an  additional 
ground  for  doubting  the  correctness  of  that  principle. 
The  soundness  of  any  principle  of  inter-national  juris- 
prudence may  be  reasonably  doubted,  when  the  country 
which  adopts  it  does  not  afford  the  judicial  means  of 
giving  it  effect. 

But  the  adoption  of  the  law  of  the  domicile  does  not 
involve  any  such  inconsistency.  A  person  who  had 
contracted  a  marriage  in  Scotland,  and  applied  to  a 
judicial  tribunal  in  England  for  a  divorce  d  vinculo^ 
would  fail  in  his  application,  because  the  law  to  which 
he  had  subjected  himself,  either  by  resorting  to  it,  or 
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by  his  actual  domicile,  did  uot  authorize  such  a  divorce. 
The  rejection  would  be  warranted  by  the  lex  lad  do- 
micUii, 

Upon  these  grounds  it  is  submitted,  that  the  adoption 
of  the  lex  loci  contrdcttis  in  questions  of  divorce  is  not 
warranted  either  by  the  purpose  for  which  this  rule  has 
been  established,  or  to  which  it  has  been  accustomed  to 
be  applied,  but  that  it  is  at  variance  with  those  principles 
of  inter-national  jurisprudence  which  have  obtained  the 
general  concurrence  of  jurists,  and  are  best  calculated  to 
maintain  the  legitimate  authority  of  the  laws,  as  well  as 
to  promote  the  common  interests  of  all  States. 

As  its  dissolubility  or  indissolubility  is  no  part  express 
or  implied  of  the  contract  of  marriage,  but  is  an  incident 
to  the  statics  of  husband  and  wife,  after  it  has  been  con- 
stituted by  such  contract,  it  must  be  determined  by  the 
law  to  which  the  status  is  subject.  In  a  preceding  part 
of  this  work  it  has  been  shown,  on  the  authority  of  ju- 
^rists,  and,  it  is  conceived,  on  grounds  of  public  policy, 
that  the  law  to  which  it  is  subject  is  that  of  the  actual 
domicile,  (a) 

The  same  considerations  which  exclude  the  lex  loci 
contractus  from  the  decision  of  the  question  of  dissolu- 
bility recommend  the  adoption  of  the  law  of  the  actual 
domicile,  rather  than  that  of  the  country  in  which  the 
residence  of  the  party  has  been  taken  up  for  no  other 
purpose  but  that  of  instituting  a  suit. 

It  must  be  admitted  that  a  lai^e  majority  of  the 
judges  in  Scotland  considered  that  the  proof  of  the 
residence  of  forty  days  was  sufficient,  not  only  to 
give  the  court  jurisdiction,  but  to  warrant  its  application 
of  the  law  of  Scotland  in  deciding  on  the  dissolubility 
of  a  marriage,  when  England  was  not  only  the  place  in 
which  it  had  been  contracted,  but  that,  in  which  the 
parties  had  their  real  domicile.    Three  of  the  learned 

(a)  Supra,  p.  102,  244. 
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judges  howerer,  as  well  as  the  Consistorial  Court,  con- 
sidered that  such  a  residence  was  not  sufficient,  and  that 
the  law  of  Scotland  ought  to  be  applied,  only  in  cases 
where  the  parties  had  acquired  a  real  domicile  in  that 
country.  There  is  great  force  in  the  reasoning  by  which 
those  learned  persons  support  their  opinion,  (a) 

The  incidents  and  qualities  of  the  stattts  are  conferred 
by  the  law  of  the  country  in  which  the  person  acquires  a 
residence  anhno  remanendi.  A  State  has  no  interest  in, 
nor  does  it  profess  to  regulate  the  condition  of  those  who 
are  to  all  intents  and  purposes  foreigners,  except  so  fer 
as  by  their  acts  or  conduct,  or  in  respect  of  their  pro- 
perty, they  become  the  objects  of  her  laws. 

Thus,  when  it  is  said  by  Burgundus,  Lauterback^ 
Hertius,  and  other  jurists,  **  tota  personse  conditio  et 
status  regitur  k  legibus  loci  cui  ipsa  sese  per  domicilium 
subjecit,"  they  contemplate,  not  the  place  of  a  tempo^ 
rary  residence,  to  which  the  person  has  paid  a  transient 
visit,  but  **illud  domicilium,  ubi  quis  frequentiiis  ac 
diutius  commorari  solet  rerumque  ac  fortunarum  suarum 
majorem  partem  constituit."  (6) 

Hertius  has  pointedly  contrasted  the  limited  and 
qualified  effect  of  the  law  of  a  place  of  mere  temporary 
residence,  with  that  of  the  law  of  the  real  domicile: 
^^  Leges,  quee  person®  qualitatem  sive  characterem  im- 
primunt,  comitari  personam  soleant,  ubicumque  etiam 
locorum  versetur,  tametsi  in  aliam  cwitatem  migraverit 

Quandoquidem  extera  ilia  civitas  in  advenam 

non  kabet  potestatemj  nisi  ratiane  actuumy  vel  boTwrum  tm« 
mobilium;  in  reliquis  istepatruB  stuB  manet  8ubjectu8.^\c) 

In  a  preceding  passage  he  has  explained  in  what 
respect,  and  by  what  means  this  partial  and  limited  sub- 
jection takes  place:  '^  Ratione  actuum  subjiciuntur 
cuj usque  generis  persons,  etiam  advencB  sive  exteri^ 
vel  transeuntes  vel  negotiorum  suorum  causa  ad  tempus- 

(a)  Gordon  v.  Pye,  Ferguss.  Rep.  276  to  362. 

{b)  Hertius,  De  Coll.  vd.  1,  §  6.     lb.  §  8,  p.  124, 125.  (c)  lb.  p.  123. 

VOL.  I.  Y  Y 
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i^  civitate  commorantes,  quatenus  nimirum  ibi  agunt, 
V.  g.  contrahunt  vel  delinquunt."  (a) 

It  is  perfectly  reasonable,  and  the  interests  of  the 
civilized  world  require,  that  the  tribunals  of  every 
country  should  entertain  questions  of  contract  between 
persons  who  are  only  its  transient  visitors,  but  there  is 
no  reason  for  applying  to  the  determination  of  the  inci- 
dents and  qualities  of  their  status  a  law  which  never 
professed  to  regulate  it,  which  they  never  contemplated, 
and  to  which  they  have  no  intention  by  any  future 
residence  of  conforming. 

The  law  by  which  the  succession  to  moveable  property 
is  governed  perhaps  affords,  in  the  origin  and  principle 
of  this  rule,  another  reason  for  adopting  the  law  of  the 
real  domicile. 

The  law  of  this  domicile  is  applied,  from  the  pre- 
sumption that  the  owner  of  this  species  of  property 
wishes  its  distribution  to  be  made  according  to  that  law 
to  which  he  had  by  his  domicile  subjected  himself.  But 
his  mere  casual  or  transient  residence  does  not  afford 
this  presumption,  and  therefore,  the  law  of  the  country 
in  which  he  died  is  not  applied,  if  it  be  not  also  that 
of  his  real  domicile. 

The  competence  of  the  tribunals  of  one  country  to 
dissolve  a  marriage  in  case  it  has  been  contracted,  or  the 
parties  have  their  real  domicile  in  another  country, 
becomes  a  question,  in  consequence  of  its  not  being 
dissoluble  either  by  the  lex  loci  contractus^  or  by  the  law 
of  the  real  domicile.  Hence  the  party  resorts  to  the 
tribunal  of  the  foreign  country  for  the  purpose  of  avoiding 
the  disability,  or  contravening  the  prohibition  imposed 
by  the  law  of  his  own  country.  (J) 

It  seems  scarcely  compatible  with  the  respect  which 
States  owe  and  render  to  the  laws  of  each  other,  that  the 
tribunals  of  one  should  afford  assistance  to  the  subject 

(a)  Hertius,  vol.  1,  §  4,  p.  121.  (6)  Sup.  p.  192- 
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of  another  State,  in  withdrawing  himself  from  the 
operation  of  a  law  which  is  obligatory  on  him.  Nor  is 
it  required  by  any  considerations  for  the  supremacy  of 
its  own  laws,  that  such  assistance  should  be  afforded. 

Jurists  generally  concur  in  considering  that  a  person 
by  his  removal  from  another  country,  for  no  other  pur- 
pose than  that  of  doing  an  act  which  the  law  of  his  own 
domicile  prohibited,  cannot  give  to  such  act  the  validity 
or  legality  which  the  law  would  have  conferred  on  it,  if 
it  had  been  done  by  one  who  had  become  hand  fide  do- 
miciled. This  subject  has  been  considered  in  a  former 
part  of  this  work,  (a)  It  affords  a  further  ground  for 
not  applying  the  law  of  divorce  in  such  a  case.  It  has 
been  justly  observed,  that  Lolly's  case  might  have  been 
decided  on  its  own  peculiar  circumstances.  He  was 
making  an  engine  of  the  law  of  Scotland  to  defeat  the 
law  to  which  he  was  properly  amenable,  {h)  The  same 
observation  may  be  made  on  the  case  of  Conway  v. 
Beaaeley. 

In  the  summary  which  has  been  given  of  the  different 
statutes  of  the  States  of  the  Union,  it  has  been  seen  that 
by  many  of  them  the  power  of  divorce  can  be  exercised 
only  when  the  parties  are  inhabitants  of  the  State  in 
which  the  divorce  is  sought ;  and  in  some,  the  particular 
period  of  required  residence  is  defined ;  in  others,  the 
laws  are  silent  on  tliese  points. 

Some  of  the  reported  decisions  on  cases  in  which 
the  parties  seeking  divorces  resided  in  another  State, 
are  founded  on  the  particular  provisions  of  the  local 
statutes,  (c) 

The  Supreme  Court  of  Massachusetts  has  refused  to 
give  effect  to  a  divorce  granted  in  Vermont  to  persons 
who  had  no  actual  domicile  there,  for  a  cause  which 
was  not  admissible  by  the  law  of  the  State  of  Massa- 
chusetts, where  the  husband  was  domiciled,  and  where 

(a)  Sup.  p.  190.  (ft)  FergusB.  App.  p.  403. 

(c)  Hopkins  v.  Hopkins,  3  Mass.  Rep.'  158.     Carter  v.  Carter,  6  lb.  263« 

Y  y2 


692  CONFLICT   OP   LAWS. 

also  the  marris^e  had  been  contracted.  The  ground  of 
the  decision  was,  that  there  had  been  no  real  change  of 
domicile.  *' If,"  said  the  court,  "we  were  to  give 
effect  to  this  decree,  we  should  permit  another  State 
to  govern  our  citizens  in  direct  contravention  of  our 
own  statutes,  and  this  can  be  required  by  no  rule  of 
society/ '(a) 

But  when  there  had  been  a  bandjide  domicile  in  Ver- 
mont, and  a  marriage  contracted  in  Massachusetts  had 
been  dissolved  by  a  decree,  although  for  a  cause  which 
would  not  have  dissolved  the  marriage  according  to 
the  law  of  Massachusetts,  the  court  of  the  latter  held 
the  divorce  valid. 

The  court  adopted  the  following  reasoning :  *  *  Regu- 
lations on  the  subject  of  marriage  and  divorce  apply  not 
so  much  to  the  contract  between  the  individuals,  as  to 
the  personal  relations  resulting  from  it,  and  to  the  relative 
duties  of  the  parties,  to  their  standing  and  conduct  in  the 
society  of  which  they  are  members ;  and  these  are  re- 
gulated with  a  principal  view  to  the  public  order  and 
economy,  the  promotion  of  good  morals,  and  the  happi- 
ness of  the  community. 

"  The  lex  lociy  therefore,  by  which  the  conduct  of  mar- 
ried persons  is  to  be  regulated,  and  their  relative  duties 
are  to  be  determined,  and  by  which  the  relation  itself 
is  to  be  in  certain  cases  annulled,  must  be  always  re- 
ferred, not  to  the  place  where  the  contract  was  entered 
into,  but  where  it  subsists  for  the  time,  where  the  parties 
have  had  their  domicile,  and  have  been  protected  in  the 
rights  resulting  from  the  marriage  contract,  and  espe- 
cially where  the  parties  are  or  have  been  amenable  for 
any  violation  of  the  duties  incumbent  upon  them  in  that 
relation."  (6) 

The  Supreme  Court  of  New  York  has  refused  to  assist 
a  party,  who  had  gone  into  Vermont,  and  obtained  a 

.    (a)  Inhabitants  of  Hanover  v.  Turner,  14  Mass.  Rep.  227- 
(6)  Barber  v.  Root,  10  Mass.  Rep.  265. 
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divorce  for  a  cause  not  admissible  in  New  York.  It 
was  considered  that  as  there  had  been  no  bond  fide 
change  of  domicile  from  that  State  to  Vermont,  it  was 
an  evasion  of  the  laws  of  New  York,  to  which  its  court 
would  not  give  effect,  and  therefore  dismissed  an  action 
for  alimony  founded  on  this  divorce,  (a) 

A  divorce  which  had  been  also  obtained,  in  Vermont, 
by  the  husband,  who  had  married  in  Connecticut,  and 
where  he  and  his  wife  were  domiciled,  was  decided  to 
be  invalid,  as  being  mfraudem  legis  of  the  State  where 
the  parties  were  married  and  had  their  domicile,  (b) 

(a)  Jackson  v.  Jaduon,  1  Johns.  Rep.  424. 

(6)  Borden  v.  Fitch,  15  Johns.  Rep.  121.     See  Pawling  y.  Bird'9  Bx- 
ecutors,  13  Johns.  Rep.  192>  208>  209.  2  Kent's  Com.  108. 
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CHAPTER  IX. 


THE   STATUS   OF   ALIENS. 

Tliis  gtaius  consists  of  such  civil  rights  and  capacities,  enjoyed  by  naioral- 
bom  subjects,  as  are  conceded  to  aliens.^ — Exclusive  right  of  every  State 
to  determine  what  rights,  &c.  it  wiH  concede  to  them.— The  law  by  which 
such  concession  is  nude  local  and  limited,  but  paramount  in  the  State; 
where  it  is  established.— This  statw  does  not  admit  of  thoee  questions  of 
conflict  which  arise  in  other  branches  of  jurisprudence. — Judicial  tri- 
bunals may,  in  certain  cases,  be  called  on  to  adjudicate  with  reference  to 
the  status  of  alien,  as  it  is  constituted  by  a  foreign  law. — Disabilities  of 
aliens  under  the  civil  law. — Their  removal — ^AUens  in  Holland  and 
Spain. — ^Definition  of  aliens  according  to  the  law  of  France,  before  the 
revolution. — Their  disabilities. — ^Droit  d'Aubaine. — Naturalisation. — ^Re- 
moval of  disabilities  by  the  law  of  1792. — Re-established  by  the  Code  Civil. 
— ^Abolished  by  the  law  of  4ih  July,  1819. — ^Aliens  acco^rding  to  the  law 
of  England  and  Scotland. — Disabilities. — Denization. — Naturalization. — 
Naturalization  in  the  Colonies. — ^The  law  in  the  United  States  on  the  sub- 
ject of  aliens. 

The  jurisprudence  of  every  State  makes  a  distinc- 
tion between  its  natural-born  subjects  and  those  who  are 
aliens,  by  withholding  from  the  latter  certain  rights  and 
capacities  enjoyed  by  the  former.  It  is  the  exclusive 
right  of  every  State  to  determine  to  what  extent  those 
born  out  of  its  dominions  shall  participate  in  the  privi- 
leges of  its  natural-bom  subjects.  The  obligatory  ef- 
fect of  the  law,  by  which  in  the  exercise  of  that  right 
the  stattLs  of  alien  is  constituted,  is  confined  to  the  ter- 
ritory in  which  it  is  established,  but  in  that  State,  it  i» 
of  aparamount  authority,  and  the  law  of  no  other  country 
can  ever  interfere  with  or  control  it.  Whatever  may 
be  the  rights  and  capacities  which  an  alien  may  have  ac- 
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quired  under  the  law  of  another  country,  they  can  give 
him  no  title,  if  they  could  not  be  recognised  without  de- 
rogating from  that  of  the  country  in  which  he  asserts 
such  title.  Hence  the  laws  of  different  States,  however 
they  may  vary  from  each  other  in  the  rights  which  they 
concede  to  aliens,  do  not  give  occasion  for  those  ques-^ 
tions  of  conflict,  which  are  incident  to  other  subjects  of 
jurisprudence.  It  may  be  stated  that  the  judicial  tri«* 
bunal  of  a  State  takes  cognizance  of  the  status  of  alien, 
established  by  a  foreign  law,  only  when  it  entertains  a 
suit,  in  which  either  both  the  litigant  parties  being 
foreigners,  or  one  of  its  own  subjects  litigating  with  a 
foreigner,  and  the  nature  of  the  suit,  require  the  recog- 
tion  of  that  law. 

The  jealous  reserve  with  which  Rome,  in  her  earlier 
history,  granted  the  jtis  civitatisy  the  partial  and  limited 
rights  afterwards  conceded  by  her  to  the  different  parts 
of  her  extended  empire,  and  the  distinctions  between 
the  cives  romani,  latiniy  italicij  provindales,  with  the 
privileges  which  each  enjoyed,  are  subjects  which,  how- 
ever interesting  their  investigation  might  be,  would 
be  misplaced  in  this  work.  These  distinctions  were 
at  length  abolished,  and  in  orbe  romano  qui  sunt^ 
cives  romani  effecti  sunt,  became  the  law  of  imperial 
Rome,  (a) 

It  appears  that  the  incapacity  of  foreigners  to  make  a 
will  was,  during  the  period  of  the  Republic,  and  for  a 
considerable  length  of  time  after  the  establishment  of 
the  imperial  government,  taken  for  granted :  "  Peregrini 
vel  advensB  et  hospites  non  sunt  cives ;  nee  testamenti 
factionem  habent ;  nee  est  eorum  testamentum  justum, 
quia  non  sunt  indigenae ;  sunt  extranei,  sic  dicti  quasi 
alibi  noti."  (b) 

Their  incapacity  to  inherit  property  may  be  collected 
from   the  following  laws : — "  Solemus  dicere,   media 

(a)  1  Gibbon,  Hist.  268,  {b)  Cicero,  lib.  2,  de  Officiis. 
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tempore  non  nocere:  ut  putk  cives  romaniis  haeres 
scriptuSy  vivo  testatore  factus  peregrinus,  mox  civi- 
tatem  romanam  perveBit,  media  tempora  non  no- 
cent"  (a) 

^'  Si  heeres  institatus  scribendi  testamenti  tempore  eivis 
romanus  fuit :  deinde  ei  aqua  et  igni  interdictum  est, 
h»re8  fit  si  intra  illud  tempua  quo  testator  decessit, 
redierit."  (fi) 

*^  Qui  deportantur,  si  h»redes  scribantur,  tanquam 
peregrini,  capere  non  possunt ;  sed  hsereditas  in  ea  causa 
est,  in  qua  esset,  si  scripti  hffiredes  non  fiiissent/'  (c) 

At  a  subsequent  period  both  these  incapacities  were 
removed. 

**  Omnes  peregrini,  et  advense  liber^  bospitentur  ubi 
voluerint.  Et  hospitali  si  testari  voluerint,  de  rebus  suis 
liberam  ordinandi  habeant  facultatem,  quorum  ordi- 
natio  inconcussa  servetur.  Si  ver6  intestati  decesserint ; 
ad  hospitem  nihil  perveniet*  Sed  bona  ipsorum  per 
manus  episeopi  loci,  si  fieri  potest,  heredibus  tradantur, 
vel  in  pias  causas  erogentur."  (d) 


It  was  inconsistent  with  the  commercial  policy  of 
Holland  to  continue  aliens  under  disabilities  which 
would  discourage  their  intercourse  with  her  inhabitants. 
The  only  distinction,  therefore,  between  them  and  her 
own  citizens  was,  that  the  former  were  not  admissible 
to  public  offices,  but  the  attainment  of  these  was  within 
their  reach  in  consequence  of  the  easy  terms  in  which 
the  jus  civitatis  was  granted. 

Although  the  capacity  to  take  by  institution  or  de- 
scent had  long  been  admitted,  yet  the  succession  in  pas- 

(a)  Dig.  d.  28, 5,  6^  2.  (6)  lb.  L  59>  p.  4. 

(c)  Cod.  lib.  6,  tit.  24,  L  I. 

(d)  C.  6,  59^  10.     In  authent.  nov.  de  stat.  et  consuet.  $  omnes  peregrini, 
l(c.  Heinecc.  Antiq.  Rom.  lib.  1>  App.  de  Statu  Pereg.  c.  6.  §  134.  et  aeq. 
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8ing  to  a  foteign-heir,  was  subject  to  a  duty  which  was 
not  finally  abolished  until  1797. 

Children  whose  parents,  being  citizens,  were  at  the 
time  of  their  birth  residing  in  any  other  place  on  an  em- 
bassy, or  in  any  other  service  of  the  public,  or  who  were 
by  accident  or  for  a  temporary  purpose  absent  from  the 
State,  are  considered  natural-bom  subjects. 

A  man  by  marrying  the  daughter  of  a  citizen  by  birth, 
becomes  a  citizen  of  that  place,  and  their  children, 
although  they  were  afterwards  bom  out  of  the  city,  were 
considered  as  citizens  by  birth  of  the  city  where  the 
mother  was  born,  (a) 


The  law  of  Spain  recognises  as  natural-bom  subjects 
those  only  who  are  themselves  bom  in  the  dominions  of 
Spain,  or  whose  fathers  are  natives,  or  whose  parents 
have  resided  therein  ten  years  with  the  intention  of  es- 
tablishing their  domicile  there.  (J>) 

The  child  born  whilst  his  father  is  abroad  in  the 
service,  or  by  order  of  the  king,  is  a  natural-bom 
subject,  (c) 

A  child  who  is  of  spurious  birth  is  not  deemed  a 
natural-bom  subject,  unless  both  his  father  and  mother 
were  bom,  or  have  been  domiciled  in  the  kingdom  for 
ten  years,  (d) 

The  incapacities  to  which  aliens  are  subject,  consist 
in  their  ineligibility  to  civil,  ecclesiastical,  and  mili- 

(a)  De  Groot  Inleid,  b.  1, 13  D.  sect.  2.  RegtsgeL  Obs.  2  D.  Obs.  17,  18, 
and  3  D.  Obs.  21.  H.  J.  Amtzenius,  Inst.  Jur.  Belg.  Cu.  part  1,  tit.  12, 
§  8.  seq.  Grot.  Manud.  ad  Jurisp.  Holl.  lib.  1,  c.  13.  Groeneweg.  ad  Inst, 
lib.  2,  tit.  12^  $  lilt.  Quibns  non  est  permiss.  fac.  test.  Ck>d.  lib.  6,  tit.  24, 1. 1. 
Zyp.  Not.  Jur.  Belg.  187.  Van  der  linden,  §4,  p.  67.  Van  Leeuwen, 
Rom.  D.  Law,  p.  50.  Sandes  Decis.  lib.  4,  tit.  1,  Def.  2.  Math,  de  Sue 
cess.  p.  280.    Gail.  lib.  2,  Obs.  35.     Vander  Keessel,  Thes.  173.  et  seq. 

{b)  Nov.  Rec.  L.  7.  tit.  14,  lib.  1.  (c)  Ibid.  (rf)  Ibid. 
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tary  offices,  and  in  their  incompetency  to  exercise  cer- 
tain trades. 

It  is  evident,  from  various  laws  in  the  Partidas,  that 
they  were  capable  of  making  testaments,  and  of  taking 
by  testament  and  descent,  and  of  holding,  giving,  ex- 
changing, and  selling  property.  But  on  the  gift,  sale, 
or  transfer  of  any  real  property  to  any  person  not  subject 
to  the  crown  of  Spain,  a  duty  of  20  per  cent  was  charged 
in  addition  to  the  ordinary  duty  on  the  sale  and  trans- 
fer of  lands,  (a) 

In  the  enumeration  of  the  persons  who  may  not  make 
a  will,  foreigners  are  not  included,  (Jb)  on  the  contrary, 
they  are  recognised  as  having  the  free  power  to  make 
a  testament,  (c) 

It  is  ordained  that  any  person  may  be  instituted  an 
heir,  who  is  not  prohibited  by  law  from  being  so. 
Twelve  descriptions  of  persons  are  enumerated  who 
may  not  inherit,  but  foreigners  are  not  included  in 
the  number,  (d) 

Inheritance  is  one  of  the  various  modes  of  acquiring 
naturalization.  A  law  of  the  Indies  requires  that  the 
estate  should  be  of  the  value  of  4000  ducats,  whether 
originally  belonging  to  the  party,  or  acquired  by  way 
of  inheritance,  donation,  purchase,  &c.  (e) 


The  law  of  France  regarded  as  les  vrais  et  naturels 
Frajifais  those  who  were  bom  dans  THendue  de  la  do- 
mmation  FranfaisCy  or  in  the  colonies,  or  even  in  foreign 
countries,  in  which  the  French  government  had  esta- 

(a)  Nov.  Rec.  L.  12,  tit  5,  lib.  1. 
(fO  Part.  4,  tit.  1, 1.  13. 

(c)  Part.  6,  tit.  1, 1.  3.    Part.  6,  tit.  3, 1. 2.    Part.  6,  tit.  1,  L  13. 

(d)  Part.  6,  tit  3. 1.  2,  4.    Part.  4,  tit  4, 1. 2. 

(e)  Part  9,  L»  23,  tit  27. 
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blished  commeroial  factories ;  or  at  sea,  if  their  parents 
were  French ;  or  even  in  a  foreign  country,  if  the  father 
had  not  established  his  domicile  there,  nor  relinquished 
his  intention  of  returning  to  France,  (a) 

Those  bom  in  provinces  re-united  to  the  crown  of 
France  are  deemed  French  subjects,  whether  they  were 
bom  before,  or  after  the  re-union.  Foreigners  who  had 
established  themselves  in  such  provinces  retained,  after 
the  re-union,  those  rights  of  citizenship  which  they  had 
previously  acquired  under  the  laws  prevailing  there. 

The  inhabitants  of  a  province  separated  from  the 
crown,  or  of  a  conquered  country  restored  by  treaty  of 
peace,  become  subject  to  the  power  to  whom  the  resti- 
tution is  made,  and  become  aliens,  unless  they  establish 
a  domicile  in  some  other  part  of  the  dominions  of  France. 
In  the  latter  case  they  retain  their  quality  of  French 
subjects. 

Birth  in  any  part  of  the  dominions  of  France,  although 
the  parents  be  aliens,  constitutes  the  status  of  a  natural- 
bom  French  subject. 

The  legitimate  child  of  a  marriage  between  a  French- 
man and  a  foreign  woman,  although  bom  in  a  foreign 
country,  is  a  natural-bom  French  subject,  but  the 
mother  must  be  a  French  woman  to  confer  that  status 
on  an  illegitimate  child. 

In  the  early  jurisprudence  of  France,  foreigners  bom 
in  neighbouring  states  were  distinguished  by  the  appel- 
lation of  aubaineSf  alibi  natiy  from  those  who  were  bom 
in  states  so  distant,  that  their  real  country  was  unknown. 
The  latter  were  called  Spaves.  The  condition  of  both 
resembled  that  of  serfs.  They  were  chargeable  with 
heavy  duties  and  fines.  They  could  not  marry  with 
any  other  foreigner  without  the  lord's  consent.  They 
could  have  no  other  heirs  but  children  born  in  the  king- 


(a)  Pothier,  Tr.  des  Personnes,  &c.  p.  1^  tit.  2,  $  1 .    Denisart,  tit.  Aubaine. 
Merlin,  tit.  Etrangere  and  Aubaine 
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dom  ;  and  if  they  had  no  children,  the  lord  succeeded. 
Their  condition  was  subsequently  improved,  but  they 
were  still  subject  to  many  disabilities.  They  were  in- 
eligible to  all  public  offices.  They  could  not  establish 
a  bank  without  giving  adequate  security  to  the  extent 
of  160,000  livres,  which  was  renewed  every  five  years. 
If  a  foreigner  were  plaintifi^  in  any  suit,  he  was  bound 
to  give  security  to  answer  the  sentence  and  costs,  (a) 

They  were  not  admitted  to  the  benefit  of  the  cession 
of  goods. 

The  Ordinance  of  1667,  which  abolished  the  arrest 
of  the  person  in  civil  suits,  retained  it  against  them. 

They  could  not  be  witnesses  to  wills. 

They  could  not  dispose,  nor  could  they  acquire  by 
any  gift  which  was  to  take  effect  after  the  death  of  the 
disponing  party,  as  by  gifts  mortis  causdy  or  by  testa- 
ment. But  they  might,  by  acts  inter  vivos^  dispose  of 
their  whole  estate.  This  incapacity  existed,  whether  the 
alien  were  domiciled  in  France,  or  was  only  passing 
through  it.  It  was,  however,  limited  only  to  property 
situated  in  France,  for  he  was  not  restrained  from 
disposing  by  testament  of  real  property  situated  else- 
where. If  he  were  domiciled  out  of  the  kingdom,  he 
might  also  bequeath  a  debt  moveable  or  immoveable, 
because  it  follows  the  person  of  the  creditor. 

Foreigners  were  incapable  of  transmitting  their  suc- 
cession, except  to  their  legitimate  children,  who  were 
born,  and  dwelling  in  France.  The  children  who  were 
born  in  France,  communicated  the  benefit  of  this  pri- 
vilege to  their  brothers  and  sisters  bom  out  of  the 
kingdom. 

They  might  also  transmit  their  succession  to  their 
children  resident  in  France,  who  had  obtained  letters  of 
naturalization,  if  a  clause  were  inserted  therein,  enabling 
them  to  succeed  to  their  father  and  mother,  who  were 
aliens. 

(a)  Pothier,  Tr.  des  Peraonnes^  &c,  p.  1,  tit.  2,  §  2. 
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Children  thus  naturalized  communicated  their  right 
of  succession  to  their  brothers  and  sisters  who  were  neither 
naturalized,  nor  born  in  France. 

But  to  entitle  children  not  bom  in  France,  nor  natu- 
ralized, to  succeed  equally  with  their  brothers  and 
sisters,  they  must  be  resident  in  France. 

Foreigners  who  hold  annuities  created  by  the  king, 
and  which  are  expressly  exempted  from  the  droit 
d'Aubainey  may  transmit  them  to  their  descendants. 
The  transmission  to  their  descendants  of  their  moveable 
property  was  conceded  to  such  foreign  merchants  as 
died  in  their  journey  to,  during  their  sojourn  at,  or  on 
their  return  from  the  fairs  at  Lyons. 

The  privilege  of  transmitting  their  moveables  was 
alscP  granted  to  ambassadors,  and  other  public  ministers, 
and  to  the  persons  who  were  in  their  suites. 

With  these  exceptions  aliens  could  have  no  heirs. 
The  property  which  they  had  in  France  belonged  to  the 
king,  ^  litre  d'Aubaine, 

A  foreigner  is  incapable  of  taking  by  succession. 
Hence  the  nearest  heir,  if  he  be  not  a  natural-bom  or 
naturalized  subject,  is  passed  by,  and  the  estate  descends 
on  the  next  heir,  not  being  a  foreigner. 

Foreigners  are  not  precluded  from  insisting  on  the 
prescriptions  of  time,  although  they  cannot  acquire  a 
title  by  usucapioy  nor  exercise  the  retrait  lignager. 

Whatever  may  be  the  length  of  time  a  foreigner  has 
resided  in  France,  and  although  he  may  have  married 
and  had  children  there,  he  will  be  deemed  an  alien, 
and  can  only  acquire  the  rights  of  a  natural-bom  sub- 
ject, by  letters  de  naturalit^.  It  is  the  exclusive  pre- 
rogative of  the  king  to  grant  such  letters. 

An  alien  may  have  obtained  the  king*s  letter,  re- 
moving his  incapacity  to  hold  an  office  or  benefice,  but 
he  does  not  thereby  become  a  naturalized  subject. 
Naturalization  confers  on  him  all  the  rights  of  a  natural- 
born   subject,   with   the    exception  of  being  eligible 
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to  certain  very  eminent  offices,  for  which  he  requires 
the  king's  express  permission. 

Naturalization  might  have  been  acquired  by  other 
means.  Certain  towns  in  France  received  charters 
which  conferred  on  those  who  resided  in  them  all  the 
rights  of  natural-bom  subjects. 

The  manumission  of  slaves  in  the  colonies  had  the 
same  effect  as  if  they  were  bom  there,  (a) 

Service  in  the  army  or  navy  for  a  certain  period 
conferred  the  privileges  of  naturalization. 

Letters  of  naturalization  would  not  have  the  effect  of 
investing  the  foreigner  with  the  privileges  of  a  natural- 
bom  subject,  if  he  did  not  become  domiciled  in  France, 
unless  they  expressly  dispensed  with  his  residence 
there. 

Certain  States  were  exempted  from  the  droit  (TAubaine, 
Their  inhabitants  were  in  all  respects  aliens,  except 
that  they  acquired  the  right  of  disposing  by  testament 
of  their  property  in  France,  and  of  transmitting  it  to 
legitimate  heirs.  They  could  not,  however,  receive  any 
disposition,  mortis  causd,  made  to  them  by  a  Frenchman, 
nor  the  succession  of  a  French  subject.  (6) 

A  Frenchman  who  has  abandoned  his  country,  with 
no  intention  of  returning  to  it,  loses  his  rights  as 
a  natural-bom  subject. 

But  such  an  intention  is  not  presumed.  On  the 
contrary,  the  presumption  is  in  favour  of  the  intention 
to  return,  which  is  only  repelled  by  strong  and  unequi- 
vocal indications  of  an  intention  to  remain  permanently 
established  in  a  foreign  country,  as  by  taking  office 
there,  or  receiving  letters  of  naturalization,  but  it  is  not 
repelled  by  his  marriage  there. 

When  that  intention  is  clearly  established,  he  be- 
comes as  much  an  alien  as  if  he  had  not  been  bom  in 

(a)  Pothier,  Tr.  des  Per8onxie8,&e.  p.  Ij  tit.  3^  §3.    Denisart,  tit. 
(6)  Arrdt  1739>  Geneirg. 
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France,  and  during  his  absence  he  is  incapable  of  taking 
by  testament  or  succession,  and  on  his  death  his  estate 
is  subject  to  the  droit  (TAubaine.  He  may,  however, 
regain  his  rights  by  returning  with  the  intention  of 
fixing  his  permanent  domicile  in  France  ;  and  from  the 
moment  of  his  return,  the  incapacities  which  he  had 
contracted  during  his  absence  cease. 

Children  bom  out  of  France,  of  parents  who  were 
natural-bom  subjects,  but  had  expatriated  themselves, 
are  deemed  aliens  only  so  long  as  they  are  absent  from 
France.  If  they  came  to  France  they  would  acquire 
all  the  rights  of  French  subjects,  (a) 

The  children,  although  bom  in  a  foreign  country, 
might  succeed  to  their  father  and  mother  who  had 
quitted  France  with  no  intention  of  returning.  As  the 
children  bom  in  France  of  a  parent  who  is  an  alien 
succeed  him,  although  the  alien  cannot  himself  transmit 
his  succession,  the  same  rule  ought  to  prevail  in  favour 
of  a  child,  who  was  born  in  a  foreign  country,  of  a 
parent  who  had  expatriated  himself,  for  he  is  not  less  a 
Frenchman,  than  he  who  is  born  in  France  of  alien 
parents,  (b) 

When  a  foreigner  died,  leaving  property  in  France, 
it  was  the  inalienable  and  inherent  prerogative  of  the 
crown,  that  the  king  succeeded  to  it.  Such  is  the  droit 
d^Aubaine.  It  is  the  necessary  effect  of  the  incapacity 
of  an  alien  to  transmit  his  succession,  and  not  of  the  in- 
capacity of  the  alien  to  succeed ;  because,  when  the 
nearest  heir  cannot  succeed,  because  he  is  an  alien,  the 
crown  does  not  acquire  a  right  to  the  property,  but  a 
more  remote  heir  is  admitted  to  the  succession.  It  has 
therefore  been  held  that  a  treaty  simply  renouncing  the 
droit  (TAubaine  in  favour  of  a  particular  State,  does  not 
enable  its  inhabitants  to  take  successions,  (c) 

(a)  Bacquety  c.  39f  du  Droit  d'Aubaine. 

(t)  Jb.    Pothier,  Tr.  des  Penonnes,  &c.  p.  1,  tit.  2,  §  4. 

(c)  Denisarty  Droit  d'Aubaine,  §  2.    Merlin^  tit  Heretier,  Sect.  6,  §  3. 
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It  has  also  been  decided,  that  a  treaty  which  France 
has  made  with  a  state,  abolishing  the  droit  ^Aubaxne^ 
would  not  extend  to  her  colonies,  (a) 

It  was  incumbent  on  the  crown,  or  those  claiming  the 
benefit  of  the  droit  d'Aubainef  to  prove  that  the  de- 
ceased was  an  alien,  (b) 

It  continued  to  prevail  in  France  until  the  year  1790, 
when  it  was  abolished  by  the  National  Assembly,  and 
aliens  were  admitted  to  succeed  in  the  same  manner  as 
Frenchmen,  (c) 

The  Code  Civil,  however,  revived  the  former  law  of 
France. 

By  the  11  th  article,  it  ordains  that  a  foreigner  shall 
enjoy  in  France  the  same  civil  rights  as  are  or  shall  be 
accorded  to  Frenchmen  by  the  treaties  of  that  nation  to 
which  such  foreigner  shall  belong,  (d) 

A  foreigner  is  not  permitted  to  succeed  to  property 
which  his  relation,  foreigner  or  Frenchman,  possesses  in 
the  territory  of  France,  except  in  those  cases,  and 
in  the  manner  in  which  a  Frenchman  succeeds  to  his 
relation,  possessing  property  within  the  country  of  such 
foreigner,  conformably  to  the  regulations  of  article  11, 
under  the  title  **  Of  the  Prioatian  and  Forfeiture  of 
CM  Eights.''  (e) 

Dispositions  are  not  allowed  for  the  benefit  of  a 
foreigner,  except  in  those  cases  where  such  foreigner 
would  be  allowed  to  make  a  disposition  for  the  benefit 
of  a  Frenchman,  (f) 

These  provisions  were,  however,  expressly  repealed 
by  the  law  of  the  4th  of  July,  1819,  by  which  it  was  en- 
acted that  aliens  should  have  the  right  of  succeeding,  of 
disposing,  and  of  acquiring,  in  the  same  manner  as 
native  French  subjects,  throughout  the  whole  extent  of 
the  kingdom. 

(a)  Denisart,  §  10,  p.  607.  (fi)  Merlin,  tit.  Aubaine,  $  1. 

(c)  Lois,  6  Aug.  1790;  13  April,  1791;  3  Sept.  1791. 

id)  Art.  n.  W  Art.  726.  (/)  Art.  912. 
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The  following  articles  of  the  Code  Civil  are  still  in 
force : 

Every  individual  bom  in  France  of  a  foreigner, 
may,  daring  the  year  which  shall  succeed  the  period  of 
his  majority,  claim  the  quality  of  Frenchman ;  provided 
that,  if  he  shall  reside  in  France,  he  must  declare  his  in- 
tention to  fix  his  domicile  in  that  country,  and  that  in 
case  he  shall  reside  in  a  foreign  country,  he  give  security 
to  become  domiciled  in  France,  and  establish  himself' 
there  within  a  year,  to  be  computed  from  the  date  of 
that  undertaking,  (a) 

Every  child  bom  of  a  Frenchman  in  a  foreign 
country  is^French.  Every  child  bom  in  a  foreign  country 
of  a  Frenchman  who  shall  have  lost  the  quality  of 
Frenchman,  may  at  any  time  recover  this  quality  by 
complying  with  the  formalities  prescribed  in  the  ninth 
article,  (b) 

The  foreigner  who  marries  a  Frenchman,  follows  the 
condition  of  her  husband «  (c) 

The  foreigner  who  has  been  permitted  by  the  govern- 
ment to  establish  his  domicile  in  France,  shall  enjoy 
in  that  country  all  civil  rights,  so  long  as  he  continues 
to  reside  there,  (d) 


An  alien  by  the  law  of  England,  is  a  person  bom  out 
of  the  ligeance  of  the  king.  The  terms  extra  regnum,  or 
extra  legem,  would  not  adequately  express  the  distinction 
between  his  status  and  that  of  a  natural-born  subject, 
and  therefore,  for  that  purpose,  the  terms  extra  lige- 
antiamj  are  used,  (e) 

The  qualities  which  constitute  that  stattufy  will  be  col- 
lected from  the  statement  by  Lord  Coke  of  those  which 
are  incident  to  a  natural-born  subject : 

(a)  Art.  9.  (ft)  Art.  10.  (c)  Art.  12. 

{d)  Art.  13.  (e)  Calvin's  case,  7  Rq?.  36. 

VOL.  I.  Z  Z 
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1st.  His  parents  must  be  under  the  actual  obedience  of 
the  King  of  England.  It  is  termed  actual  obedience^  to 
exclude  those  born  in  places  to  which  the  King  had  a 
title,  but  of  which  he  had  not  the  actual  possession. 
Persons,  therefore,  who  were  bom  in  France,  Aquitaine, 
and  Normandy,  after  the  crown  was  out  of  actual  pos- 
session thereof,  were  not  subject  to  the  King  of  England. 

2nd.  The  place  of  their  birth  must  be  within  the 
King's  own  dominions ;  but  it  is  observable  that,  "  many 
times  ligeance  or  obedience  without  any  place  within  the 
King's  dominions  may  make  a  subject  bom.  Thus,  if 
any  of  the  King's  ambassadors  in  foreign  nations  have 
children  there  of  their  wives,  being  English  women,  by 
the  common  law  of  England  they  are  natural-bom 
subjects,  and  yet  they  are  born  out  of  the  King's  do- 
minions." (a) 

The  place  of  birth  may  be  within  the  King's  dominions, 
and  yet  the  person  will  not  be  a  natural-bom  subject, 
because  there  is  wanting  the  actual  obedience,  without 
which  he  is  not  capable  of  being  a  natural  subject  (a) 
Thus,  if  enemies  invaded  any  of  the  King's  dominions, 
and  surprised,  and  hostilely  took  possession  of  any  castle 
or  fort,  and  have  issue  there,  that  issue  is  no  subject  to 
the  King,  though  he  be  bom  within  his  dominions,  for  he 
was  not  born  under  the  King's  ligeance  or  obedience,  (ft) 

The  converse  of  the  preceding'  case,  equally  illus- 
trates the  rule  of  law.  "  If  the  King  of  England,  with 
an  hostile  army,  enter  the  territories  of  another  prince, 
the  persons  who  are  bom  within  the  places  possessed  by 
the  King's  army,  and  consequently  within  his  protection, 
are  subjects  bom  to  the  King  of  England,  iffrom  parents 
subjects,  and  not  hostile. 

"  It  was  therefore  held  (c)  that  a  bastard,  bom  in  Tour- 
ney in  France,  and  conquered  by  Henry  the  Vlllth, 

(a)  Calvin's  case,  7  Rep.  p.  36.  (J>)  Ibid. 

Cc)  5  Eliz.  Dyer,  224,  pL  29.     Vattel,  b.  I,  c.  19,  §  217  j  b.  3,  c.  13,  §  199- 
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whose  parents  were  of  the  king's  ligeance,  was  enabled  to 
purchase  and  implead  within  the  realm,  and  it  was  the 
same  as  if  a  Frenchman  and  Frenchwo^ian  should  come 
into  England  and  have  a  son  bom  there.  The  like  law, 
if  he  had  been  bom  of  French  parents  in  Tourney ^  for  it 
was  part  of  the  dominions  belonging  to  England  pro 
tempore,  as  Calais  was."  (a) 

3rd.  "  He  must  be  within  the  king's  ligeance  at  the 
time  of  his  birth.  The  time  of  his  birth  (6)  is  of  the 
essence  of  a  subject  bom,  for  he  cannot  be  a  subject  to 
the  King  of  England,  unless  at  the  time  of  his  birth  he 
was  under  the  ligeance  and  obedience  of  the  King. 
And  that  is  the  reason,  that  the  antenati  in  Scotland,  (for 
that  at  the  time  of  their  birth  they  were  under  the  lige- 
ance and  obedience  of  another  king)  were  aliens  bom, 
in  respect  to  the  time  of  their  birth."  (c) 

A  person  bom  out  of  the  king's  dominions  will  not, 
if  he  should  return  home,  be  deemed  an  alien,  if  his 
father  was  at  the  time  of  his  birth  a  natural-bom  subject, 
and  neither  attainted  of  treason,  nor  liable  to  its  pe- 
nalties, nor  in  the  actual  service  of  any  prince  or  state. 

The  same  privilege  is  extended  to  grandchildren 
whose  paternal  grandfather  was  a  natural-bom  subject. 
If,  however,  the  mother  or  grandmother  marries  a 
foreigner,  the  child,  or  grandson,  bom  out  of  the  king's 
dominions,  will  be  an  alien,  {d) 

It  is  a  principle  of  the  law  of  England,  that  the 
natural-born  subject  of  one  prince  cannot  by  any  act  of 
his  own,  no,  not  by  swearing  allegiance  to  another,  put 
off  or  discharge  his  natural  allegiance  to  the  former,  for 
this  natural  allegiance  was  intrinsic  and  primitive,  and 
antecedent  to  the  other,  and  cannot  be  divested  without 
the  concurrent  act  of  that  prince  to  whom  it  was  first 


Ta)  Craw  v.  Ramsey,  Vauf^han's  Rep.  274. 

(6)  2  Vent.  6.    Vaugh.  286.  (c)  Calvin's  case,  7  Rep.  36. 

(rf)  Doe  V.  Jones,  4  T.  R.  306.     25  Edw.  3.    De  Natis  ultra  Mare.   7  Anne, 
c.  5,  §  3.      4  Geo.  2,  c.  21.       13  Geo.  3,  c.  21,  §  24. 

zz2 
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due.  (a)  But  it  may  be  divested  by  the  concurrent  act 
of  the  sovereign  and  the  subject.  If  the  King  of  England 
by  a  treaty,  especially  if  it  be  ratified  by  parliament, 
cedes  any  part  of  his  dominions  to  another  state,  the  in- 
habitants of  such  ceded  place,  notwithstanding  they 
may  have  been  bom  under  his  protection  whilst  it  be- 
longed to  the  crown  of  England,  become  effectually 
aliens,  and  subject  to  the  disabilites  of  alienage  in  their 
future  concerns  with  England.  (6) 

Upon  the  recognition  by  Great  Britain  of  the  United 
States  of  America  to  be  free,  sovereign,  and  independent 
States,  by  the  treaty  of  Paris,  in  1783,  under  the  sanction 
of  the  British  legislature,  (c)  the  natural-bom  subjects 
of  his  Majesty,  adhering  to  the  United  States,  ceased  to 
be  subjects  of  the  crown  of  England,  and  became  aliens, 
and  incapable  of  inheriting  lands  in  England,  (d)  So 
the  natives  of  Great  Britain  are  aliens,  and  incapable 
of  holding  lands  in  the  United  States  of  America,  (e) 

But,  a  case  subsequently  occurred,  where  it  appeared 
that  the  parents,  being  natural-born  subjects,  residing 
in  America  before  the  recognition  of  the  independence 
of  that  country,  had,  on  that  event,  adhered  to  the  British 
Government,  embarking  with  the  British  troops  when 
they  evacuated  New  York,  and  that  they  resided  in 
England  for  two  years,  although  the  father  afterwards 
went  to  America  under  an  appointment  from  the  British 
Government.  It  was  there  held,  that  their  children,  bom 
after  the  recognition,  would  be  natural-born  subjects,  ca- 
pable of  inheriting  lands  in  England.  The  distinction 
between  this  and  the  preceding  case  is,  that  in  the  one, 
the  parent  through  whom  the  claim  was  made  put  off 


(a)  1  BL  Comm.  369. 

(6)  Wood.  Lect.  voLl,  p.  382. 

(c)  22  Geo.  3^  c.  46. 

(d)  Doe  dem.  Thomas  v.  Acklam,  2  Barn,  and  Cress.  779. 

(e)  Blight's  Lessees  v.  Rochester,  7  Wheaton's  Rep.  p.  535.     The  Pro- 
vidience,  Stewart's  Admir.  Rep.  186. 
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his  allegiance  at  the  time  of  the  treaty,  which  enahled 
him  to  do  so  ;  but  in  the  other,  the  parent  took  no  such 
step  at  that  time,  and  the  law  did  not  enable  him  to  do 
80  at  any  future  time,  (a) 

The  ineligibility  of  an  alien  to  public  offices  forms 
a  part  of  the  law  of  England. 

An  alien  friend  is  subject,  however,  to  no  incapacity  or 
disability  in  acquiring,  holding,  or  disposing  of  moveable 
property,  either  by  act  inter  vwosj  or  by  testament.  He 
may  himself  transmit  it  by  succession,  or  he  may  take  it 
by  succession  from  an  alien  ancestor,  and  he  is  at 
liberty  to  maintain  personal  actions.  He  may  be  an 
executor,  (b)  or  administrator,  and  a  legatee  of  per- 
sonal  estate,  (c) 

An  alien  is  disabled  from  holding  immoveable  pro- 
perty for  his  own  benefit,  although  he  may  purchase  it. 
The  crown  acquires  a  right  to  it,  which  no  act  of  the 
alien  can  defeat,  (d)  This  disability  is  not  to  be  con- 
sidered as  a  penalty  or  forfeiture,  but  arises  merely  from 
the  policy  of  the  law,  and  therefore  it  hath  been  ad- 
judged in  equity,  that  he  cannot  demur  to  a  discovery 
of  any  circumstances  necessary  to  establish  the  fact  of 
alienage,  (e) 

He  cannot  take  by  devise,  or  by  act  of  law,  or  by 
descent,  curtesy,  dower,  or  guardianship.  (/) 

As  an  alien  cannot  inherit  himself,  so  he  cannot  be 
inherited  to ;  the  grandfather  bom  in  England,  the  son 
an  alien,  the  grandson  bom  in  England,  the  grandson 
could  not  inherit  to  the  grandfather,  because  he  must  then 
represent  the  &ther,  who,  as  an  alien,  was  incapable  of 
being  represented  ;  but  if  the  father  were  an  alien,  and 

(a)  Auchmuty  v.  Mulcaster,  5  Bam.  and  Cress.  775. 
(6)  Godolph.  part  2,  c.  6,  §  2.  (c)  1  Williams's  Executors,  p.  267. 

(d)  Co.  Liu.  42,  b.     litt.  sect.  178. 

ifi)  Attorney  General  v.  Duplessis,  Parker,   144.      5  Bro.  P.  C.  91. 
Bacon's  Abr.  tit.  Aliens,  vol.  1,  p.  172,  note. 
(/)  Collingwood  v.  Pace,  Vent.  417. 
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two  brothers  bom  in  England,  they  might  inherit  to  each 
other,  because  the  descent  is  immediate,  and  they  do 
not  take  by  representation  of  the  father,  (a) 

The  statute  11  and  12  Wm.  3,  c.  6,  allows  a  natural- 
bom  subject  to  derive  his  title  of  inheritance  through 
alien  parents  or  ancestors,  but  in  order  to  prevent  claims' 
of  this  kind  from  starting  up  at  a  distant  period,  the 
25  Geo.  2,  c.  39,  provides  that  the  person  who  claims 
by  virtue  of  the  former  statute,  must  be  in  existence  at 
the  death  of  him  to  whom  he  makes  himself  heir ;  but 
so  that,  if  the  existing  claimant  be  a  female,  and  have 
afterwards  a  brother  or  sister  bom,  the  whole  estate,  or 
a  share  in  coparcenary,  will  then  devolve  to  the  latter. 

If  an  alien  and  a  subject  purchase  lands  to  them  and 
their  heirs,  the  survivorship  will  take  place  until  office 
found,  but  the  office  found  entitles  the  king,  and  severs 
the  joint  tenancy.  The  freehold  is  in  the  alien  by  the 
conveyance,  till  it  is  divested  out  of  him  by  solemn 
office  found;  and  every  person,  who  is  resident  in 
the  kingdom,  is  supposed  a  natural-bom  subject,  till 
the  contrary  be  found  by  office,  (b) 

The  king  has  a  title  before  office  found ;  the  office 
vests  the  possession,  (c) 

An  alien  cannot  hold  property  as  a  trustee,  or  make 
a  good  conveyance  of  it  to  a  purchaser.  Where  an  alien 
was  a  joint  devisee  in  trust,  and  joined  in  a  conveyance 
of  the  trust  estate  to  a  purchaser,  and  afi;er  the  convey- 
ance, in  order  to  confirm  the  title,  procured  an  act  of 
naturalization,  whereby  he  was  authorized  "  to  take, 
retain,  have,  keep,  and  enjoy  all  manors,  lands,  &c.,'* 
it  was  held  that  the  estate  being  out  of  the  alien  at  the 
time  of  the  conveyance,  and  the  act  being  silent  as  to  it, 

(a)  Sid.  193,  198.  Collingwood  v.  Pace,  Vent.  413  to  429.  Hard.  224. 
Co.  Litt.  8.  (6)  Bacon's  Abr.  tit.  Aliens. 

(c)  Goldsb.  29>  pi-  4.  Leo.  n.  47,  pi.  61.  Dyer,  283,  pi.  31.  1  Bacon's 
Abr.  tit.  Aliens,  C.  274.  (rf)  3  Co.  52.     Hob.  153.     Parker,  162. 
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the  vendee  was  not  in  a  better  situation  than  the  alien 
himself,  (a) 

An  alien  cannot  purchase  a  lease  for  years  of  lands, 
but  he  may,  if  he  be  a  merchant,  (b)  take  a  lease  of  a 
house  for  his  habitation,  for  years  only ;  but  if  he  depart 
the  kingdom,  or  die,  it  goes  to  the  king,  not  to  his  ex- 
ecutors or  administrators ;  (c)  because  it  was  only  a  per- 
sonal privilege  annexed  to  the  alien,  as  a  merchant,  for 
the  encouragement  of  commerce,  and  consequently 
must  expire  with  him.{d) 

It  will  be  seen  in  a  subsequent  part  of  this  chapter, 
that  for  the  purpose  of  encouraging  loans  of  money  on 
the  security  of  estates  in  the  colonies,  a  relaxation  of  the 
disability  under  which  aliens  laboured  has  been  admitted. 
They  are  enabled,  whether  friends  or  enemies,  to  lend 
money  on  mortgage  of  estates  in  the  colonies,  and  on 
non-payment  to  bring  the  mortgaged  property  to 
a  sale,  (e) 

The  law  of  Scotland  adopts  the  principle  that  aliens 
can  neither  enjoy  nor  succeed  to  a  feudal  subject,  in  a 
country  to  whose  sovereign  they  bear  no  allegiance,  (y) 

It  is  stated  by  Erskine,  that  the  principle  has  been  ob- 
served rigorously  in  Scotland ;  for  though  the  French 
nation  enjoyed,  for  many  centuries  together,  greater  pri- 
vileges in  Scotland  than  any  other,  a  special  statute  was 
judged  necessary  to  confer  the  right  of  holding  land 
estates  upon  those  of  that  country,  when  Mary  inter- 
married with  the  Dauphin  of  France,  (g) 

When  a  treaty  of  union  was  set  on  foot  between 
England  and  Scotland,  it  was  also  thought  necessary  to 
make  a  provisional  statute,  yet  extant  in  the  records  of 
Parliament,  (A)  for  naturalizing  all  Englishmen  who  had 

(a)  Fish  V.  Klein,  2  Meriv.  R.  431. 

(b)  Poph.  36.    Co.  Lite.  2  b.  and  notes  in  15th  ed.    Roll.  Abr.  191. 

(c)  Dyer,  2  b.  W)  1  Bacon's  Abr.  174. 
(e)  13  Geo.  3,  c.  14.    Jamaica  Act,  13  Geo.  3,  c.  16. 

(/)  Ersk.  b.  3,  tit.  10,  §  10.  (g)  1558,  c.  05,  66.     Ersk.  ib. 

(h)  Ind.  to  imprinted  Acts,  1607»  n.  2. 
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been  bom  since  the  demise  of  Queen  Elizabeth,  or  who 
should  be  born  after  the  date  of  the  statute,  in  order  to 
enable  them  to  hold  and  inherit  lands  in  Scotland,  (a) 

In  statutes  passed  for  the  encouragement  of  certain 
great  mercantile  undertakings,  whose  success  was  thought 
to  be  interwoven  with  the  prosperity  of  the  country,  it 
wad  not  unusual  to  confer  the  privilege  of  naturalization 
as  an  inducement  to  foreigners  to  take  part  in  the  ad- 
venture. Among  others  of  this  class  was  the  statute  of 
1695,  for  erecting  the  Bank  of  Scotland.  It  contains  a 
provision,  '^  that  all  foreigners  who  should  join  as  part- 
ners of  this  bank,  should  thereby  become  naturalized 
Scotsmen  to  all  intents  and  purposes  whatsoever."  This 
clause,  it  has  been  decided,  had  reference  only  to  the 
original  partners,  and  not  prospectively,  to  their  as- 
signees or  successors,  (b) 

The  disabilities  of  aliens  are  removed,  either  partially 
by  denization,  or  wholly  by  naturalization. 

Denization  is  conferred  by  the  letters  patent  of  the 
king,  and  is  a  high  and  incommunicable  branch  of  the 
royal  prerogative.  It  enables  the  alien  to  take  by  pur- 
chase or  devise,  but  not  by  descent ;  for  as  the  lather, 
being  an  alien,  had  no  heritable  blood,  he  could  con* 
vey  none  to  him.  From  this  defect  of  inheritable  blood, 
the  issue  of  a  denizen  bom  before  denization  cannot 
inherit  to  him,  but  his  issue  bom  after  may.  He  is 
not  eligible  to  any  office  of  trust,  civil  or  military,  or 
capable  of  taking  any  grant  of  lands,  &c.,  from  the  crown. 

Naturalization  can  only  be  conferred  by  act  of  parlia- 
ment. It  places  the  alien  in  the  same  situation  as  a 
natural-bom  subject. 

It  has  not,  however,  the  retro-active  effect  of  making 
valid  a  conveyance  by  the  alien  before  his  naturali- 
zation, (c) 

(a)  Sec  1669,  c.  7.    Ersk.  b.  3,  tit.  10,  §  10. 

(6)  Macao,  14tb  Nov,  1820,  Fac.  Coll.  affirmed  on  appeal.      Ersk.  b.  3, 
tit.  10,  §  10. 
(c)  CoUingwood  v.  Pace,  Bridge.  Rep.  p.  455.    Fish  v.  Klein,  2  Merr.  431. 
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By  the  12  and  13  Wm.  3,  c,  2,  no  person  bom  auk  of 
the  United  Kingdom,  although  he  be  naturalized  or 
made  a  denizen,  except  such  as  are  bom  of  English 
parents,  is  capable  of  being  of  the  Privy  Council,  or  a 
member  of  either  house  of  Parliament,  or  enjoy  any 
office  or  place  of  trust,  either  civil  or  military,  or  have 
any  grant  of  lands,  tenements,  or  hereditaments  from  the 
crown  to  himself,  or  to  any  others  in  trast  for  him.  (a) 

A  naturalization  of  a  more  limited  effect  is  acquired 
by  persons  who  for  a  certain  length  of  time  have  been 
employed  in  the  public  service,  or  engaged  in  certain 
occupations,  or  resided  in  the  colonies. 

By  the  statute  13  Geo.  2,  c.  3,  every  foreign  seaman, 
who  in  time  of  war  serves  two  years  on  board  an  English 
ship  by  virtue  of  the  king's  proclamation,  is  ipso  facto 
naturalized,  under  the  like  restrictions  as  in  12  and  13 
Wm.3,  C.2.  By  statutes  13  Geo.  2^0. 7,  20  Geo.  2,  c.  44, 
22  Geo.  2,  c.  45,  2  Geo.  3,  c.  25,  and  13  Geo.  3,  c.  25, 
all  foreign  Protestants  and  Jews,  upon  their  residing 
seven  years  in  any  of  the  American  colonies  without 
being  absent  above  two  months  at  a  time,  and  all  foreign 
Protestants  serving  two  years  in  a  military  capacity 
there,  or  being  three  years  employed  in  the  whale  fishery, 
without  afterwards  absenting  themselves  from  the  king's 
dominions  for  more  than  one  year,  and  none  of  them 
falling  within  the  incapacities  declared  by  statute 
4  Geo.  2,  c.  21,  shall  be  (upon  taking  the  oaths  of  alle- 
giance and  supremacy,  or,  in  some  cases,  making  an 
affirmation  to  the  same  effect,)  naturalized  to  all  intents 
and  purposes,  as  if  they  had  been  born  in  England; 
except  as  to  sitting  in  Parliament,  or  being  of  the 
Privy  Council,  and  holding  offices  or  grants  of  land, 
&c.,  from  the  crown,  within  the  kingdoms  of  Great 
Britain  and  Ireland.  By  statute  26  Geo.  3,  c.  50,  §  24, 
27,  28,  and  23  Geo.  3,  c.  20,  §  15,  every  foreigner  who 

(a)  Bacon's  Abr.  vol.  1,  p.  170. 
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has  established  himself  and  family  in  Great  Britain, 
and  carried  on  the  southern  whale  fishery,  and  im- 
ported the  produce  thereof  for  the  space  of  five  years 
successively,  is  declared  entitled  to  all  the  privileges 
of  a  natural-bom  subject,  (a) 


In  Jamaica  and  the  other  British  West  India  colonies, 
possessing  local  legislatures,  and  in  the  North  American 
colonies,  except  Lower  Canada,  aliens  are  subject  to  the 
disabilities  which  exist  under  the  common  and  statute 
law  of  England. 

The  disability  which  might  prevent  them  from  be- 
coming mortgagees  of  lands  in  England,  has  been  re- 
moved in  respect  of  estates  in  the  colonies,  in  order,  as 
the  preamble  of  the  statute  avows,  that  they  might  be 
encouraged  to  lend  money  on  the  security  of  estates 
in  the  colonies.  They  are  enabled,  whether  the  state 
of  which  they  are  the  subjects  is  at  war  with  Great 
Britain  or  not,  to  lend  money  at  any  rate  of  interest,  not 
exceeding  five  per  cent.,  and  to  hold  any  freehold  or 
leasehold  estate,  as  an  efiectual  security  for  the  same, 
and  to  prosecute  any  suit  for  the  recovery  of  the  same. 
They  are  not,  however,  permitted  to  take  possession  of 
the  estate  by  means  of  any  execution  at  law,  or  of  a 
decree  of  foreclosure,  but  the  Court  of  Chancery  of  the 
colony  may  order  a  sale  of  the  property  with  the  mort- 
gagor's consent.  (6) 

An  act  of  a  similar  nature  was  passed  by  the  Jamaica 
legislature,  and  under  it  proceedings  have  been  insti- 
tuted in  the  courts  of  that  colony.  If  the  mortgagor 
makes  default  in  paying  the  debt,  the  legal  estate 
is,  by  the  Jamaica  act,  vested  in  the  president  of  the 
council,  chief  justice,  and  speaker  of  the  House  of  As- 

(fl)  Bacon^s  Abr.  1 71.  (6)  13  Geo.  3,  c.  14. 
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sembly,  in  whose  names  the  suit  is  to  be  instituted  for 
the  recovery  of  the  debt  by  sale  or  otherwise. 

Aliens  are  not  permitted  to  obtain  possession  of  the 
mortgaged  lands,  or  foreclose  the  equity  of  redemp- 
tion, (a) 

The  only  two  colonies  in  which  any  other  mode  of 
naturalization  is  adopted  besides  that  which  may  be  ob- 
tained under  the  British  statutes,  are  Jamaica  and 
Antigua. 

The  governors  are  prohibited  by  their  instructions 
from  giving  their  assent  to  any  naturalization  bill 
passed  by  the  colonial  legislatures,  (b) 

In  Jamaica,  by  a  very  early  act  of  its  legislature,  a 
power  was  given  to  the  governor  of  granting,  by  letters 
patent  under  the  broad  seal  of  the  island,  to  such  aliens 
or  foreigners  already  settled  in  the  island,  or  such  as 
should  thereafter  come  to  settle  and  plant  in  it,  having 
first  taken  the  oath  of  allegiance,  to  be  to  all  intents 
and  purposes  folly  and  completely  naturalized,  and  that 
the  persons  so  approved  of  and  named  in  the  said  letters 
patent,  should,  by  virtue  of  the  said  act,  have  and  enjoy,* 
to  them  and  their  heirs,  the  same  immunities  and  rights 
of  and  unto  the  laws  and  privileges  of  the  said  island, 
in  as  full  and  ample  manner  as  any  of  his  majesty's 
natural-bom  subjects  have  or  enjoy  vntkin  the  samcj  or 
as  if  they  themselves  had  been  bom  within  any  of  his 
majesty's  realms  or  dominions,  (c) 

The  act  confirms  the  titles  of  those  who  had  previously 
bought  of  or  then  held  under  any  devise  from  an  alien. 

All  the  naturalizations  of  foreigners  are  effected  under 
this  act,  and  the  instances  are  very  rare  of  persons  in  Ja- 
maica qualifying  themselves  under  the  English  statutes. 

It  will  be  observed  that  such  naturalization  has  no 
effect  beyond  the  island. 

In  Antigua,  by  an  act  passed  in  1702,  No.  128,  the 

{a)  Jamaica  Act^  13  Geo.  3,  c.  16.  (5)  2  Chalmers^  383. 

(c)  35  Car.  2,  c.  3. 
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titles  of  aliens  who  had  settled  lands  were  confinned. 
It  also  enacted  that  when  any  Protestant  alien  arriving 
in  that  island  was  desirous  of  becoming  an  inhabitant, 
upon  being  brought  before  the  governor  and  council, 
if  it  should  be  judged  that  the  person  was  what  he  pre- 
tended to  be,  and  was  not  a  spy  or  disguised  Papist,  he 
should  then  be  admitted  to  take  the  oaths  appointed, 
and  a  due  record  being  made  of  the  same  in  the  secre- 
tary's office,  the  said  person,  after  becoming  a  freeholder 
by  being  owner  of  at  least  ten  acres  of  land  in  the 
country,  or  a  house  in  any  of  the  towns  of  the  island, 
should  be,  and  he  was  thereby  declared  legally  qualified 
to  take,  purchase,  rent,  and  enjoy  lands  and  tenements, 
or  any  manner  of  estate  whatsoever  in  the  island,  and 
also  to  sell,  alienate,  and  dispose  of  the  same  by  will  or 
otherwise,  as  likewise  to  sue  and  be  sued  in  any  of  the 
courts  of  the  island;  and  further,  should  hold  and 
enjoy  all  other  privileges  whatsoever  on  the  same,  as  if 
he  or  they  had  been  born  thereon,  (a) 

The  number  of  aliens  thus  admitted  to  settle  under  the 
act  must  not  exceed  the  one-fourth  of  English,  Scotchy 
Irish,  and  Cariole  subjects,  (b) 

Aliens  in  the  colonies  of  France  were  subject  to  all 
the  disabilities  established  by  the  law  of  the  parent 
state,  and  were  relieved  from  them  only  by  letters  of 
naturalization,  (c) 

In  the  year  1773,  the  king  of  France  refused  the  ap- 
plication made  to  him  by  persons  desirous  of  extending 
the  cultivation  of  St.  Lucia,  that  he  would  remove  the 
disabilities  of  foreigners  in  that  colony. 

The  only  indulgence  granted  by  the  letter  of  the  26th 
of  November,  1773,  was  a  permission  to  the  governor  to 
grant  letters  of  naturalization  to  those  who  came  and 
settled  in  the  island,  and  in  case  they  died  before  the  letters 
were  completed,  that  their  heirs  should  succeed  them. 

(a)  Antigua  Act,  1  Anne,  No.  127,  §  3.  (6)  lb.  $  4. 

(c)  Denisart,  tit.  Colonies  Fran9oises.    £dict  of  Fontainbleau,  Oct.  2, 1 727. 
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At  length,  in  1783,  by  an  edict  of  June  in  that  year, 
the  droit  dAuhame  was  abolished  in  French  Guiana, 
St.  Lucia,  and  Tobago.  The  first  article  gives  strangers, 
of  whatever  nation  they  may  be,  who  establish  them- 
selves in  those  colonies,  the  fullest  power  to  dispose  of 
their  moveable  or  immoveable  property  to  any  persons 
whomsoever,  by  donation  inter  vivos  or  by  testament, 
and  on  their  death  intestate,  their  heirs,  in  whatever 
country  residing,  and  to  whatever  sovereign  they  are 
subject,  are  entitled  to  their  successions. 

In  I^wer  Canada,  aliens  continued  to  be  subject  to 
the  disabilities  imposed  by  the  law  of  France  so  late  as 
the  year  1831.  (a) 

An  act  of  the  provincial  legislature  was  passed  in  that 
year  {h)  entitled  ^^  an  Act  to  secure  to  and  confer  upon 
certain  Inhabitants  of  this  Province  the  dvil  and  political 
rights  of  natural-bom  British  subjects.'*  The  act,  as 
its  preamble  expresses,  was  passed  ^*  to  remove  by  law 
doubts  that  may  have  arisen  as  to  the  civil  rights  and 
titles  to  real  estates  of  some  of  the  persons  therein-after 
mentioned,  and  to  provide,  by  some  general  law,  for 
the  naturalization  of  such  persons,  not  being  by  law 
entitled  to  be  regarded  as  natural-bom  subjects  of  his 
majesty,  as  are  actually  domiciled  in  this  province." 
It  enacts,  "  that  all  persons  who  have  at  any  time  re- 
ceived grants  of  land  in  the  province  from  the  crown, 
and  all  persons  who  had  held  any  public  office  in  the 
province  under  the  great  seal  of  the  province,  or  under 
the  seal  at  arms  and  sign  manual  of  the  governor  of  the 
province,  and  all  persons  who  had  taken  the  oath  of 
allegiance,  or  being  of  the  persons  who,  by  the  laws  of 
the  province,  are  allowed  to  affirm  in  civil  cases,  had 
made  the  affirmation  of  allegiance  to  his  majesty,  or 
his  majesty's  predecessors,  before  any  person  duly  au- 

(a)  Donegany  v.  Donegany,  K.  B.'  District  of  Montreal,  affirmed  in  the 
Court  of  Appeals,  1832 ;  affirmed  on  appeal  to  the  King  in  Council,  1834. 
{jb)  I  Wm.  4,  c.  53,  assented  to  by  the  king,  I2th  April,  1832. 
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thorized  to  administer  such  oath  or  affirmation,  and 
all  persons  who  had  their  settled  place  of  abode  in  the 
province  before  the  year  1823,  and  are  still  resident 
therein,  shall  be,  and  are  hereby  admitted  and  con- 
firmed in  all  the  privileges  of  British  birth,  and  shall  be 
deemed,  adjudged,  and  taken  to  be,  and  so  as  respects 
their  capacity  at  any  time  heretofore  to  take,  hold, 
possess,  and  enjoy,  claim,  recover,  convey,  devise,  im- 
part, or  transmit  any  real  estate  in  the  province  of 
Lower  Canada,  or  any  right,  title,  privilege,  or  appur- 
tenance thereto,  or  any  interest  therein,  to  have  been, 
natural-born  subjects  of  his  majesty,  to  all  intents,  con- 
structions, and  purposes  whatsoever,  as  if  they  and 
every  of  them  had  been  bom  in  his  majesty's  United 
Kingdom  of  Great  Britain  and  Ireland,  and  that  the 
children,  or  more  remote  descendants,  of  any  person  or 
persons  of  either  of  the  foregoing  descriptions,  who  may 
be  dead,  shall  be,  and  are  hereby  admitted  to  the  same 
privileges  which  such  parents  or  ancestors,  if  living, 
could  claim  under  this  act."  (a)  The  benefit  of  this  act 
can  be  claimed  by  none  (except  females)  of  either  of 
the  above  descriptions  of  persons  who  have  not  already, 
or  shall  not  have  taken  the  oath,  or  made  the  affirma- 
tion of  allegiance  required  in  the  preceding  part  of  the 
clause. 

It  further  enacts,  ^^  that  all  persons  actually  domiciled 
in  the  province  on  the  first  day  of  March,  1831,  not 
being  either  of  the  descriptions  of  persons  before  men- 
tioned, who  shall  have  resided,  or  shall  continue  to 
reside  therein,  or  in  some  other  part  of  his  majesty's  do- 
minions, until  they  shall  have  been  resident  inhabitants 
of  his  majesty's  dominions  for  the  space  of  seven  years 
continually,  without  having  been,  during  that  time, 
stated  residents  in  any  foreign  country,  shall  be  deemed 
and  adjudged  and  taken  to  be,  and  so  far  as  respects 

(a)  Sect.  1. 
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their  capacity  at  any  time  heretofore  to  take,  hold, 
possess,  enjoy,  claim,  recover,  convey,  devise,  impart, 
or  transmit  any  real  estate  in  the  province,  or  any  right, 
title,  privilege,  or  appurtenance  iJiereto,  or  any  interest 
therein,  to  have  been,  natural-born  subjects  of  his  majesty, 
to  all  intents,  constructions,  and  purposes  whatsoever,  as 
if  they  and  every  of  them  had  been  bom  within  the 
province.  No  one  of  the  persons  described  in  this  clause 
(except  females)  who  at  the  passing  of  this  act  has  been 
resident  in  his  majesty's  dominions  seven  years  conti- 
nually as  aforesaid,  will  be  entitled  to  the  benefits  of  this 
act,  unless  within  three  years  from  and  after  the  passing 
of  this  act,  if  at  the  said  passing  of  the  act  he  shall  be 
of  the  age  of  eighteen  years  or  upwards  (or  if  he  shall 
not  at  the  said  passing  of  the  act  be  of  the  said  age^  then 
within  three  years  after  he  shall  attain  the  said  age)  he 
shall  take  and  subscribe  the  oath,  or  make  the  affirmation 
contained  in  the  schedule  annexed  to  the  act,  before  the 
clerk  of  the  peace  of  some  district,  or  the  registrar, 
or  his  deputy,  or  the  clerk  of  some  county  in  the  pro- 
vince, and  that  no  one  of  the  persons  described  in  this 
clause,  who  has  not  been  resident  as  aforesaid  con- 
tinually in  his  majesty's  dominions,  shall  be  entitled  to 
the  benefits  of  this  act,  unless  within  three  years  after 
he  shall  have  completed  a  stated  residence  of  seven 
years  continually,  as  aforesaid,  in  his  majesty's  domi- 
nions (if  at  the  completion  of  such  residence  he  shall 
be  of  the  age  of  eighteen  years  or  upwards,  or  if  at  that 
time  not  of  that  age,  then  within  three  years  after  he 
shall  have  attained  that  age)  he  shall  take  and  subscribe 
such  oath,  or  make  such  affirmation."  (a) 

The  oath  or  affirmation  which  he  is  required  to  tak^ 
is  as  follows : — 

"  I  do  swear,  (or  being  one  of  the  persons  allowed  by 
law  to  affirm  in  civil  cases,  do  affirm,)  that  I  have  resided 

(a)  Sect.  2. 
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seven  years  in  his  majesty's  dominions,  without  having 
been,  during  that  time,  a  stated  resident  in  any  foreign 
country,  and  that  I  will  be  faithful  and  bear  true  alle- 
giance to  the  sovereign  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  of  this  province  as  dependant 
thereon/'  (a) 

It  provides  * '  that  if  any  person  not  entitled  to  be 
regarded  as  a  natural-born  subject  of  his  majesty,  who 
at  the  time  of  the  passing  of  this  act  was  domiciled  in 
the  province,  shall  die  before  the  period  limited  by  this 
act  for  his  taking  the  oath  according  to  the  provisions 
thereof,  such  person  shall  be  nevertheless  deemed  to 
have  been  a  natural-bom  subject  of  his  majesty,  so  far  as 
regards  the  taking,  holding,  imparting,  and  transferring 
of  any  real  estate  by  sale,  grant,  marriage,  dower,  de- 
vise, or  inheritance."  (b) 

It  further  enacts  ^^  that  from  and  after  the  passing  of  the 
act,  no  person  shall  be  disturbed  in  the  possession,  or  shall 
be  precluded  from  the  recovery  of  any  lands,  tenements, 
or  hereditaments  in  the  province,  on  the  ground  of  his  or 
her  being  or  having  been  an  alien,  or  on  the  ground  of 
any  person,  from  or  through  whom  he  or  she  may  claim, 
being  or  having  been  an  alien.  Provided  the  person 
against  whom  such  disability  shall  be  so  objected  was  a 
resident  in  the  province  on  the  first  day  of  January,  1828, 
and  was  then  actually  under  the  age  of  eighteen  years."  (c) 

It  further  enacts  that,  '^  in  all  cases  where  any  per- 
son claiming  to  hold  as  next  entitled  on  account  of  any 
person  nearer  in  the  line  of  descent  having  been  an 
alien,  shall,  in  virtue  of  such  claim,  have  taken  actual 
possession  of  any  real  estate  before  the  said  first  day  of 
January,  1828,  and  have  made  improvements  thereon, 
and  also  in  all  cases  where  any  person  claiming  to  hold 
as  next  entitled  on  account  of  the  person  nearer  in  the 
line  of  descent  having  been  an  alien,  shall  have  actually 

(a)  Sched.  A.  (fi)  Sect.  13.  (c)  Sect.  14. 
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contracted  to  sell  or  depart  with  his  real  estate  before 
the  said  first  day  of  January,  1828,  no  person  being  at 
that  time  in  adverse  possession  of  the  same,  the  pro- 
visions of  this  act  shall  not  extend  to  render  invalid  any 
right  or  title  to  such  estate,  but  such  right  or  title  shall 
be  taken  and  adjudged  to  be  as  if  this  act  had  not 
passed,"  (a) 

The  renunciation  by  the  States  of  America  of  their 
allegiance  to  the  Crown  of  England  and  their  establish- 
ment as  an  independent  Government  placed  the  citizens 
of  the  one,  and  the  subjects  of  the  other,  in  a  relation 
towards  each  Government,  which  could  not  fail  to  pro- 
duce some  important  questions  on  the  status  of  alien. 

The  law  of  the  United  States,  in  defining  those  who 
are  citizens,  or  entitled  to  the  rights  of  natural-bom 
subjects,  was  obliged  to  adopt  another  test  than  that  of 
birth  within  some  part  of  its  possessions;  because,  if  the 
birth  had  preceded  the  Declaration  of  Independence, 
persons  who  had  not  assented  to  it  would  be  deemed 
aliens;  whilst  on  the  other  hand,  those  born  elsewhere, 
but  resident  in  the  United  States  at  the  time  of  the  Decla- 
ration of  Independence,  and  who  deliberately  yielded  to  it 
an  express  or  implied  sanction,  and  thus  became  parties 
to  it,  are  not  considered  aliens.  If  a  person  was  bom  in 
the  United  States  before  the  Independence  was  declared, 
and  before  that  period  voluntarily  withdrew  into  another 
part  of  the  British  dominions  and  never  returned,  he 
never  owed  any  allegiance  to  the  United  States,  or  to 
any  individual  State. 

When  an  old  Government  is  dissolved  and  a  new  one 
formed,  none  are  subjects  of  the  new  government  who 
have  not  freely  assented  to  it.  (b) 

It  has  been  decided  that  the  right  of  election  be- 
tween the  new  and  the  old  government  existed  at  the 
Revolution  to  all  the  inhabitants,  and  that  the  only 

(a)  Sect.  15.  (6)  Jackson  ▼.  White,  20  Johns.  Rep.  313. 
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difficulty  was  as  to  the  time,  and  as  to  the  evidence  of 
the  election,  so  as  to  determine  the  question  of  allegiance 
and  alienee*  There  was  a  reasonable  time  allowed  for 
a  person  to  elect,  whether  he  would  remain  a  subject  of 
Great  Britain,  or  become  a  citizen  of  the  United  States,  (a) 

The  decisions  in  the  United  States  support  this  view, 
and  it  has  obtained  the  concurrence  of  the  learned  com- 
mentator on  American  law.  Thus,  although  a  British 
subject  resided  in  the  United  States  as  a  freeholder  on 
the  4th  of  July  1776,  and  was  abiding  there  on  the  16th 
of  July  1776,  when  the  convention  of  the  States  asserted 
the  right  of  sovereignty,  and  the  claim  of  allegiance  over 
all  such  persons,  yet,  that  under  the  circumstances,  the 
person  in  question  being  a  British  officer,  and  a  few 
weeks  thereafter  placed  on  his  parole,  and  in  December 
1776  joining  the  British  forces,  was  to  be  deemed  an  alien, 
and  as  having  never  changed  his  allegiance,  or  elected 
to  become  a  party  to  the  new  government.  (6) 

Persons  bom  in  Massachusetts,  who  had  before  the 
Revolution  withdrawn  themselves  to  a  British  province 
before  the  declaration  of  Independence,  and  returned 
during  the  war,  were  held  to  have  retained  their  citizen- 
ship, while  the  same  persons,  had  they  remained  in  the 
British  province  until  after  the  treaty  of  peace,  would 
have  been  British  subjects,  because  they  had  chosen  to 
continue  their  former  allegiance,  and  there  was  but  one 
allegiance  before  the  Revolution,  (c) 

It  would  seem  the  better  opinion,  that  the  doctrine 
of  the  law  of  the  United  States,  in  conformity  with  that 

(a)  Johns.  Rep.  160.  Inglis  v.  the  Trustees  of  the  Sailors'  Snog  Harbour, 
3  Peters'  United  States  Rep.  122, 123, 160. 

(fi)  2  Kent's  Com.  41.  Jackson  v.  White,  20  Johns.  Rep.  313. 

(c)  Gardner  v.  Ward^  and  Kilham  v.  Ward,  2  Mass.  Rep.  236,  244,  note. 
Case  of  Phipps,  2  Pickering,  394,  note.  See  also  Dupont  v.  Pepper,  State 
Rep.  S.  C.  p.  5,  S.  P.  Inglis  v.  Trustees  of  the  Sailors'  Snug  Harbour, 
3  Peters'  U.  S.  Rep.  122, 123.  The  Proyidence,  Stewart's  Vice  Adminlty 
Rep.  186.  Doe  y.  Acklam,  2  Bar.  and  Cress.  779.  Doe  v.  Mulcaster, 
6  Bar.  and  Cress.  771 .  But  see  M'Dvaine  v.  Coze»  2  Cranch,  280.  4  lb.  209. 
Respublica  v.  Chapman,  1  Dallas,  53. 
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of  England,  is,  that  a  citizen  cannot  renounce  his  alle- 
giance to  the  United  States  without  the  pennission  of 
Government,  declared  by  law.  (a) 

The  decisions  of  the  English  courts  take  the  date  of 
the  treaty  of  peace  in  1783,  as  the  era  at  which  the 
inhabitants  of  the  American  States  ceased  to  be  subjects 
of  England ;  but  the  rule  in  the  United  States  is,  to  refer 
back  to  the  date  of  their  Independence.  In  the  appli- 
cation of  that  rule,  the  cases  show  some  di£ference  of 
opinion.  In  New  York,  it  has  been  held,  that  where  an 
English  subject,  born  abroad,  emigrated  to  the  United 
States  in  1779,  and  lived  and  died  there,  he  was  to  be 
deemed  an  alien,  and  the  title  to  4and,  which  he  after- 
wards acquired  by  purchase,  was  protected,  not  be- 
cause he  was  a  citizen,  but  on  the  ground  of  the  treaty 
of  1794.  (i) 

In  Massachusetts,  on  the  strength  of  an  act  passed  in 
1777,  persons  bom  abroad,  and  coming  into  that  State 
after  1776,  and  before  1783,  and  remaining  there  volun- 
tarily, were  adjudged  to  be  citizens,  (c) 

The  Supreme  Court,  in  Connecticut,  has  adopted 
the  same  rule,  without  the  aid  of  any  statute,  and  it 
was  held,  (d)  that  a  British  soldier,  who  came  over 
with  the  British  army  in  1776,  and  having  deserted, 
settled  in  Connecticut  in  1778,  and  remained  there 
afterwards,  became,  of  course,  a  citizen,  and  ceased  to 
be  an  alien ;  and  that  the  United  States  were  enabled  to 
claim,  as  their  citizens,  all  persons  who  were  there  volun- 
tarily, at  either  the  period  of  their  Independence,  or  that 
of  the  treaty  of  peace.  The  principle  of  this  case  seemed 
to  be,  that  the  treaty  of  peace  operated  by  way  of  release 
from  their  allegiance  of  all  British  subjects  who  were 

(a)  Talbot  y.  Janaon,  3  Dallaa,  133.  2  Cranch^  64.  lb.  82,  note.  United 
States  Y.  Gilliea,  1  Peters'  C.  C.  Rep.  159.  9  Mass.  Rep.  461.  7  Wheaton, 
283.    Shanks  y.  Dupont,  3  Peters'  U.  S.  Rep.  242. 

(6)  Jackson  y.  Wright,  4  Johns.  Rep.  75. 

(e)  Giunmington  y.  Springfield,  2  Pick.  Rep.  394. 

id)  Hebron  y.  Colchester,  5  Day,  169. 

aaa2 
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then  domiciled  there ;  for  it  was  admitted,  that  the  tvle 
would  not  apply  to  the  subjects  of  any  other  nation  or 
kingdom,  who  came  to  reside  there  after  the  declaration 
of  independence,  for  they  would  not  be  within  the  pur- 
view of  the  treaty. 

The  same  principle  appears  to  have  been  recognised 
by  the  Chief  Justice  of  Massachanetts,  in  Ainslie  y. 
Martin,  {a)  This  opinion  does  not  seem  to  have  been 
disturbed  by  the  other  decisions;  and  the  sound  and 
prevailing  doctine  now  is,  that  by  the  treaty  of  peace  of 
1783,  Great  Britain  and  the  United  States  became 
respectively  entitled,  as  against  each  other,  to  the  alle- 
giance of  all  persons  who  were  at  the  time  adhering  to 
the  governments  respectively ;  and  that  those  persons 
became  aliens  in  respect  to  the  government  to  which 
they  did  not  adhere,  (i)  This  is  the  meaning  of  the 
treaty  of  1783,  and  it  put  an  end  to  all  conflicting  and 
double  allegiance  growing  out  of  the  Revolution. 

The  principle  of  the  common  law,  contained  in  CalmCs 
case,  (c)  that  the  division  of  an  empire  worked  no  for- 
feiture of  previously  vested  rights  of  property,  has  been 
frequently  acknowledged  in  American  tribunals,  and 
it  rests  on  solid  foundations  of  justice.  The  titles  of 
British  subjects  to  lands  in  the  United  States,  acquired 
prior  to  the  Revolution,  remained  therefore  unimpaired. 
But  persons  born  in  England,  or  elsewhere  out  of  the 
United  States,  before  the  4th  July  1776,  and  who  con- 
tinued to  reside  out  of  the  United  States  after  that 
event,  have  been  held  to  be  aliens,  and  incapable  of 
taking  lands  subsequently  by  descent,  (d) 

(a)  9  Mass.  Rep.  460. 

(ft)  Kilham  v.  Ward,  2  Mass.  Rep.  236.  Gardner  v.  Ward,  lb.  244,  note. 
Doe  V.  Acklam,  2  Bar.  and  Cress.  779.  Story,  J.  3  Peters'  U.  S.  Rep.  164. 
Shanks  v.  Dupont,  lb.  242.    2  Kent's  Com.  60. 

(c)  7  Rep.  27. 

r(i)  Apthorp  V.  Backus,  Kirby's  Rep.  413.   Kinsey,  C.  J.,  in  Den  v.  Brown, 

2  Halsted,  337.     Kelly  v.  Hanison,  2  Johns.  Cas.  29.     Jackson  v.  Limn, 

3  Johns.  Cas.  109.    Story,  J.  9  Cranch,  50. 
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This  doctrine  was  very  liberally  considered,  in  respect 
to  the  period  of  the  American  war ;  and  in  one  case,  (a) 
it  was  held,  that  the  British  antenati  were  not  subject 
to  the  disabilities  of  aliens,  as  to  the  acquisition  of  lands 
bond  fide  acquired  between  the  date  of  American  Inde- 
pendence .  and  that  of  the  treaty  of  peace  in  1783, 
for  the  contest  for  the  Independence  was  then  pending 
by  an  appeal  to  arms,  and  remained  undecided.  But 
this  position  was  considered  not  tenable;  and  in  a  subse- 
quent case,  which  came  under  the  review  of  the  Supreme 
Court  of  the  United  States,  (i)  it  was  the  acknowledged 
doctrine,  that  the  British  antenati  could  not  acquire, 
either  by  descent  or  devise,  any  other  than  a  defeasible 
title  to  lands  in  Virginia,  between  the  date  of  Ame- 
rican Independence  and  that  of  the  treaty  of  peace  of 
1783.  The  line  of  distinction  between  aliens  and  citi- 
zens was  considered  to  be  coeval  with  the  existence  of 
the  United  States  as  an  independent  nation. 

The  provision  of  the  statute  11  and  12  Wm.  3,  c.  6, 
is  in  force  in  the  States  of  Maryland,  Kentucky,  Dela- 
ware, New  York,  and  Massachusetts,  (c)  But  in  those 
States  where  there  are  no  statute  regulations  on  the  sub- 
ject, it  has  been  presumed  that  the  enlarged  policy  of 
the  present  times  would  naturally  incline  the  courts  to  a 
benignant  interpretation  of  the  law  of  descents  in  favoiir 
of  natural-bom  citizens,  who  were  obliged  to  deduce  a 
title  to  land  from  a  pure  and  legitimate  source  through 
an  alien  ancestor ;  and  Sir  Mathew  Hale  admitted,  (d) 
that,  if  a  citizen  dies,  and  his  next  heir  be  an  alien  who 
cannot  take,  the  inheritance  will  descend  to  the  next  of 
kin,  who  is  competent  to  take,  in  like  manner  as  if  no 
such  alien  had  ever  existed,  {e) 

(a)  Den  v.  Brown,  2  HaLsted,  305. 

(6)  Hunter  y.  Fairfax's  Devisee,  1  Munf.  218.    7  Cranch,  603,  S.  C. 

(c^  9  Wheaton,  354.  2  Mass.  Rep.  179>  note.  New  York  Revised  Stat 
vol.  1,  754,  $  22.  (*  1  Vent  427. 

(e)  Co.  litt.  8  a.  Com.  Dig.  tit  Alien,  C.  1.  Orrv.  Hodgson,  4  Whea- 
ton,  453,    Jackson  v.  Jack8on,7  Johns.  Rep.  214.  2  Kent's  Com.  56. 
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British  subjects,  under  the  treaty  of  1794  between  the 
United  States  and  Great  Britain,  were  confirmed  in  the 
titles  which  they  then  held  to  lands  in  the  States,  so  far 
as  the  question  of  alienage  existed,  and  they  were  de- 
clared competent  to  sell,  devise,  and  transmit  the  same, 
in  like  manner  as  if  they  were  natives,  and  that  neither 
they,  nor  their  heirs  or  assigns,  should,  as  to  those  lands, 
be  regarded  as  aliens.  The  treaty  applied  to  the  title 
whatever  it  might  be,  but  it  referred  only  to  titles  ex- 
isting at  the  time  of  the  treaty,  and  not  to  titles  subse- 
quently acquired.  It  was,  therefore,  a  provision  of  a 
temporary  character,  and  by  the  lapse  of  time  it  is 
rapidly  becoming  unimportant  and  obsolete,  (a) 

In  some  of  the  States  aliens  are  not  subject  to  any 
disabilities,  in  others,  the  greatest  facility  is  afforded 
them,  and  again,  in  others,  the  common  law  disabilities 
of  aliens  are  retained. 

In  North  Carolina,  the  rights  of  a  free  citizen  may  be 
acquired  by  a  foreigner  coming  to  settle  in  the  State, 
after  a  residence  of  one  year,  upon  his  first  taking  an 
oath  of  allegiance,  (b) 

The  title  to  land  purchased  by  an  alien  continues  in 
him  till  office  found,  (c) 

In  Pennsylvania,  aliens,  being  friends,  may  purchase 
lands  within  the  State,  not  exceeding  five  thousand  acres, 
and  they  are  capable  of  taking  lands  by  devise,  or  descent, 
to  any  extent,  and  of  disposing  of  them  in  the  same  man- 
ner as  citizens  can  do.  Naturalization,  according  to  the 
laws  of  the  United  States,  renders  valid  purchases  made  by 
an  alien  before  he  has  declared  his  intention  to  become  a 
citizen  of  the  United  States ;  and  sales  made  by  alien 
purchasers  confirm  the  title  to  lands  held  by  them,  (d) 

(a)  1  Wheaton,  300 ;  4  lb.  463;  7  lb.  535 ;  9  lb.  496.  12  Maas.  Rep.  143. 
2  Kent's  Com.  69.  37  Geo.  3,  c.  97>  $  24.  Sutton  v.  Sutton^  1  RusseU 
and  Mylne's  Rep.  63. 

(fi)  40tli  Section  of  the  State  Constitution. 

(c)  Blounf  6  Lessee  y.  Horniblea,  2Hayw.  37*  38.  1  lb.  485.  1  Mur.  202. 
Griffith's  Reg.  220.  (d)  Griffith's  Reg.  260. 
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In  Virginia,  if  the  naturalization  has  taken  plaqe  before 
the  lands  purchased  by  an  alien  have  become  escheated 
to  the  Commonwealth  by  office  found,  the  forfeiture 
which  had  been  incurred  by  alienage  is  released  and 
discharged,  both  as  to  the  lands  held  by  him,  and  those 
which  he  had  hand  fide  sold,  or  which  had  passed,  by 
descent  or  devise,  to  any  person  being  a  citizen  of  the 
United  States.  Such  lands  are,  however,  subject  to  the 
debts  of  the  alien,  in  the  same  manner  as  if  he  had  been 
a  citizen,  (a) 

In  other  respects  the  alien,  as  to  his  right  to  hold 
lands,  is  on  the  same  footing  as  at  common  law ;  but  he 
may  take  a  mortgage  of  land  to  secure  a  debt,  and  en* 
force  it  by  a  bill  in  equity  or  by  ejectment,  in  which 
last  case,  if  he  recover  the  land  itself,  he  will  hold  it  for 
the  benefit  of  the  Commonwealth.  A  sale  and  con- 
veyance of  land  by  a  trustee  cannot  be  set  aside  on  the 
ground  that  he  was  an  alien  when  the  deed  was  'made 
to  him,  and  when  he  conveyed  the  land  to  the  pur- 
chasei*s.  (A) 

In  Ohio,  aliens  can  hold  by  descent  or  purchase ;  and 
in  Illinois,  by  purchase,  in  the  same  manner  and  with 
the  same  privileges  as  citizens ;  but  it  has  been  doubted, 
whether  in  the  latter  State  they  can  take  by  descent,  (c) 

In  Indiana,  and  Missouri,  aliens  may  hold  and  trans- 
mit real  estate  as  citizens,  after  having  declared  their 
intention  to  become  such,  (d) 

In  Delaware,  the  declaration  of  the  intention  to  be- 
come a  citizen  enables  an  alien  to  hold  lands  to  the 
extent  of  one  thousand  acres  only,  until  he  has  actually 
become  a  citizen  of  the  United  States,  {e) 

In  Louisiana,  aliens  may  inherit,  purchase,  and  hold 
real  estate.  (/) 

In  Tennessee,  by  an  act  of  November  13th,  1819, 

(a)  1  Rev.  Cod.  353,  354.  (5)  6  Munf.  305.    Griffith's  Reg.  359. 

(c)  Griffith's  Reg.  401,  422.  id)  lb.  466, 62 

(e)  lb.  1061.  (/)  lb.  690. 
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c.  S6,  (a)  persons  not  born  in  the  United  States,  or 
citizens  thereof  who  have  come  to  the  United  States  and 
settled  in  that  State,  intending  to  reside  there  and  be- 
come citizens  thereof,  and  having  acquired  real  estate 
by  purchase,  or  taken  possession  of  the  real  estates  of 
their  ancestors  or  relations,  which  they  would  inherit,  if 
citizens  of  the  United  States,  claiming  the  same  by 
descent,  are  enabled  to  hold  the  same  in  fee,  if  they 
have  previously  made  report  and  registry  of  tlieir  in- 
tention to  become  citizens  of  the  United  States^  and  of 
the  said  State  of  Tennessee,  or  if  they  make  such  report 
and  registry  in  one  year  after  the  first  day  of  July,  1820^ 
and  within  five  years  become  naturalized  citizens  of  the 
United  States,  unless  prevented  by  death,  or  causes 
beyond  their  control.  (6) 

In  South  Carolina,  aliens,  in  most  respects,  stand  on 
the  footing  of  the  common  law.  By  an  act  in  1784,  (c) 
they  are  enabled,  whether  they  be  friends  or  enemies, 
to  lend  money  at  7  per  cent,  on  freehold  or  lease- 
hold security,  and  to  prosecute  suits,  &c.  for  the  same 
either  at  law  or  in  equity,  but  they  are  not  entitled  to 
be  put  into  actual  possession,  or  to  foreclose  the  equity 
of  redemption,  but  the  mortgaged  premises  must  be 
sold,  (d) 

In  Maryland,  aliens  are  debarred  from  taking  land  by 
descent  or  by  purchase,  and  from  being  executors  or 
administrators. 

They  may  be  mortgagees  for  money  l^nt,  and  enforce 
their  mortgages  in  the  same  manner  as  citizens. 

There  is  still  in  force  an  act  passed  in  1753,  and 
made  perpetual  in  1763,  by  which  all  conveyances,  by 
any  person  residing  out  of  the  State,  of  goods,  debts, 
lands,  or  any  interest  whatever,  are  void,  unless  the 
grantee  gives  his  bond,  with  penalty  and  security  to  be 
fixed  and  approved  by  the  chancellor,  for  the  satisfac- 

(a)  2  Scott,  487.  {b)  Griffith's  Reg.  778. 

(c)  Pub.  L.  353.  (d)  Griffith's  Reg.  859. 
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tion  of  all  the  grantor's  debts  owing  in  the  State.  Upon 
the  construction  of  this  act,  it  has  been  decided,  that  it 
does  not  extend  to  a  conveyance  made  by  a  non-resident 
to  a  creditor  who  is  a  citizen  of  the  State,  (a) 

In  Kentucky,  an  alien  friend,  who  has  actually  re- 
sided in  the  State  two  years,  may,  after  that  period,  and 
during  the  continuance  of  his  residence,  hold,  receive, 
and  pass  any  right,  title,  or  interest  to  any  lands,  or 
other  estate,  in  the  same  manner  as  citizens  might,  but 
he  cannot  inherit  lands  in  this  State. 

In  making  title  by  descent,  it  is  no  bar  to  a  demand- 
ant, that  any  ancestor  through  whom  he  derives  his 
descent  from  the  intestate,  is  or  was  an  alien. 

The  common  law  of  England  respecting  aliens  in 
other  respects  is  in  force  in  this  State,  (b) 

In  New  Jersey,  aliens  continue  under  the  disabilities 
to  which  they  are  subject  by  the  law  of  England,  with 
the  exception  of  alien  friends  being  allowed  to  hold 
mort^ges  of  lands,  (c) 

In  New  York,  lands  in  fee  may  be  taken  and  holden, 
sold,  mortgaged,  and  devised  by  aliens,  equally  as  if 
they  were  native  citizens,  provided  the  party  had  pre- 
viously taken  an  oath  that  he  was  a  resident  in  the  State, 
and  intended  always  to  reside  in  the  United  States,  and 
to  become  a  citizen  thereof,  as  soon  as  he  could  be  na- 
turalized, and  that  he  had  taken  the  incipient  measures 
required  by  law  for  that  purpose.  They  cannot,  how- 
ever, demise  or  lease  them.  The  power  to  sell,  assign^ 
mortgage,  and  devise  real  estate,  is  to  continue  for  six 
years  from  the  time  of  taking  the  oath,  but  the  alien  is 
not  capable  of  taking  or  holding  any  lands  descended^ 
devised,  or  conveyed  to  him  previously  to  his  becoming 
such  resident,  and,  taking  the  oath  above-mentioned,  and 
if  he  dies  within  the  six  years,  his  heirs,  being  inha- 


(a)  Griffith's  Reg.  935.  (6)  Hardin,  61.    Griffith's  Reg.  1134. 

(c)  Griffith's  Reg.  1277. 
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bitants  of  the  United  States,  take  by  descent,  equally  as 
if  he  had  been  a  citizen,  (a) 

In  New  York,  and  in  the  other  States  where  aliens  are 
subject  to  disabilities,  it  is  the  practice  for  the  respective 
legislatures  to  grant  special  acts  of  naturalization.  These 
civil  privileges  conferred  by  the  authority  of  a  particular 
State,  are  strictly  local,  and  until  a  foreigner  is  duly  na- 
turalized according  to  the  act  of  Congress,  he  is  not 
entitled  in  any  other  State  to  any  other  privileges  than 
those  which  the  laws  of  that  State  allow  to  aliens.  No 
other  State  is  bound  to  admit,  nor  would  the  United 
States  admit  any  alien  to  any  privileges  to  which  he  is 
not  entitled  by  treaty,  or  the  laws  of  nations,  or  the  laws 
of  the  United  States,  or  of  the  State  in  which  he  dwells. 
The  article  in  the  constitution  of  the  United  States,  (b\ 
declaring  that  citizens  of  each  state  were  entitled  to  all 
the  privileges  and  immunities  of  citizens  in  the  several 
States,  applies  only  to  natural-bom  or  duly  naturalized 
citizens,  and  if  they  remove  from  one  State  to  another, 
they  are  entitled  to  no  other  privileges  than  those  to 
which  persons  of  the  same  description  are  entitled  in  the 
State  to  which  the  removal  is  made.  If  therefore,  for 
instance,  free  persons  of  colour  are  not  entitled  to  vote 
in  Carolina,  free  persons  of  colour  emigrating  there  from 
a  northern  State,  would  not  be  entitled  to  vote,  (c) 

The  entire  removal  of  the  disabilities  of  an  alien,  and 
the  enjoyment  by  him  of  the  fiill  rights  of  a  natural-bom 
subject  in  every  State,  can  be  obtained  only  by  becoming 
a  citizen  of  the  United  States.  The  terms  on  which 
the  naturalization  is  to  be  acquired  are  prescribed  by 
the  acts  of  Congress  of  the  14th  of  April,  1802,  c.  28, 
the  3rd  of  March,  1813,  c.  184,  the  22nd  of  March, 
1816,  C.32,  the  26th  of  May,  1824,  c.  186,  and  the 
24th  of  May,  1828,  c.  106. 

He  must  declare,  on  oath,  before  a  State  court,  being  a 
court  of  record  with  a  seal  and  clerk,  and  having  com- 

(a)  3  Kent's  Com.  69.       (b)  Art.  4,  i  2.        (c)  2  Kent's  €k>sun.  p.  71. 
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mon  law  jurisdiction,  or  before  a  circuit  or  district 
court  of  the  United  States,  or  before  a  clerk  of  either  of 
the  said  courts,  two  years  at  least  before  his  admission, 
his  intention  to  become  a  citizen,  and  to  renounce  his 
allegiance  to  his  own  sovereign.  This  declaration  need 
not  be  previously  made,  if  the  alien  resided  in  the  United 
States  before  the  18th  of  June,  1812,  and  has  since  con- 
tinued to  reside  there,  or  if  he  be  a  minor  under  twenty- 
one  years  of  age,  and  has  resided  in  the  United 
States  three  years  next  preceding  his  arrival  to  majority. 
It  is  sufficient  if  it  be  made  at  the  time  of  his  admission, 
and  that  he  then  declare  on  oath,  and  prove  to  the 
satisfaction  of  the  court,  that  for  three  years  next  pre- 
ceding, it  was  his  bond  fide  intention  to  become  a  citizen, 
and  then  the  five  years  residence,  including  the  three 
years  of  his  minority,  will  entitle  him  to  admission  as  a 
citizen,  on  complying  with  the  other  requisites  of  the  law.. 
At  the  time  of  his  admission,  his  country  must  be  at 
peace  with  the  United  States,  and  he  must,  before  one 
of  these  courts,  take  an  oath  to  support  the  constitution 
of  the  United  States,  and  likewise,  on  oath,  renounce 
and  abjure  his  native  allegiance.  He  must,  at  the  time 
of  his  admission,  satisfy  the  court,  by  other  proof  than 
his  own  oath,  that  he  has  resided  five  years  at  least 
within  the  United  States,  and  one  year  at  least  within 
the  State  where  the  court  is  held,  and  if  he  arrived 
after  the  peace  of  1815,  his  residence  must  have  been 
continued  for  five  years  next  preceding  his  admission,  and 
he  must  not  have  been  at  any  time,  during  the  five  years, 
out  of  the  territory  of  the  United  States.  He  must  satisfy 
the  court,  that  during  that  time  he  has  behaved  as  a  man 
of  good  moral  character,  attached  to  the  principles  of  the 
constitution  of  the  United  States,  and  well  disposed  to 
the  good  order  and  happiness  of  the  same.  He  must  at 
the  same  time  renounce  any  title  or  order  of  nobility, 
which  he  holds.  The  law  fiirther  provides,  that  the 
children  of  person  duly  naturalized,  being  minors  at 
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that  time,  shall,  if  dwelling  in  the  United  States,  be 
deemed  citizens.  It  is  further  provided,  (a)  that,  if 
any  alien  shall  die  after  his  declaration,  and  before 
actual  admission  as  a  citizen,  his  widow  and  children 
shall  be  deemed  citizens. 

The  act  of  Congress  of  the  14th  of  April,  1802,  by  which 
an  uniform  rule  of  naturalization  is  established,  affects 
the  issue  of  two  classes  of  persons :  1st,  it  enacts,  (&) 
*^  that  the  children  of  persons  duly  naturalized  under  any 
of  the  laws  of  the  United  States,  or  who,  previous  to  the 
passing  of  any  law  on  that  subject  by  the  government  of 
the  United  States,  may  have  become  citizens  of  any 
of  the  States  under  the  laws  thereof,  being  under  the 
age  of  twenty-one  years  at  the  time  of  their  parents 
being  so  naturalized  or  admitted  to  the  rights  of  citizen- 
ship, shall,  if  dwelling  in  the  United  States,  be  con- 
sidered as  citizens  of  the  United  States."  This  provision 
appears  to  apply  only  to  the  children  of  persons  natu- 
ralized, or  specially  admitted  to  citizenship,  and  there  is 
colour  for  the  construction  that  it  may  have  been' in- 
tended to  be  prospective,  and  to  apply  as  well  to  the 
case  of  persons  thereafter  to  be  naturalized,  as  to  those 
who  had  previously  been  naturalized.  It  applies  to  ^^  all 
the  children  of  persons  duly  naturalized,"  under  the 
restriction  of  residence  and  minority  at  the  time  of  the 
naturalization  of  the  parent.     The  act  applies  to  the 
children  of  persons  duly  naturalized,  but  does  not  ex- 
plicitly state  whether  it  was  intended  to  apply  only  to 
the  case  where  both  the  parents  were  duly  naturalized, 
or  whether  it  would  be  sufficient  for  one  of  them  only 
to  be  naturalized,  in  order  to  confer,  as  of  course,  the 
right  of  citizens  upon  the  resident  children  being  under 
age.     Perhaps  it  would  be  sufficient  for  the  father  only 
to  be  naturalized,  for  in  the  supplementary  act  of  the 
26th  of  March,  1804,  it  was  declared,  "  that,  if  any  alien 

(a)  Act  of  Congress^  March  26th,  1804,  ch.  47. 

(b)  4th  section. 
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who  should  have  complied  with  the  preliminary  steps 
made  requisite  by  the  act  of  1802,  dies  before  he  is 
actually  naturalized,  his  widow  and  children  shall  be 
considered  as  citizens."  This  provision  shows  that  the 
naturalization  of  the  father  was  to  have  the  efficient 
force  of  conferring  the  right  on  his  children,  and  it  is 
worthy  of  notice,  that  this  last  act  speaks  of  children  at 
large,  without  any  allusion  to  residence  or  minority,  and 
yet,  as  the  two  acts  are  intimately  connected,  and  make 
but  one  system,  the  last  act  is  to  be  construed  with  re- 
ference to  the  prior  one.  (a) 

By  a  subsequent  part  of  the  same  section  it  is  en- 
acted, ''that  the  children  of  persons  who  now  are,  or 
have  been,  citizens  of  tlie  United  States,  shall,  though 
bom  out  of  the  limits  and  jurisdiction  of  the  United 
States,  be  considered  as  citi2;ens  of  the  United  States, 
provided  that  the  right  of  citizenship  shall  not  descend 
to  persons  whose  fathers  have  never  resided  in  the 
United  States."  This  clause  is  not  prospective  in  its 
operation.  It  applies  only  to  the  children  of  persons 
who  then  were,  or  had  been,  citizens,  and  consequently 
the  benefit  of  this  provision  narrows  rapidly  by  the 
lapse  of  time,  and  the  period  will  soon  arrive  when 
there  will  be  no  statute  regulation  for  the  benefit  of 
children  born  abroad  of  American  parents,  and  they 
will  be  obliged  to  resort  for  aid  to  the  principles  of 
the  English  common  law.  This  provision  leaves 
it  doubtful  whether  the  act  intended,  by  the  words 
**  children  of  persons,"  both  the  father  and  mother,  in 
imitation  of  the  statute  of  25  Edw.  3,  or  the  father  only, 
according  to  the  more  liberal  declaration  of  the  statute 
of  4  Geo.  2.  This  clause  differs  from  the  preceding  one, 
in  being  without  any  restriction  as  to  the  age  or  resi- 
dence of  the  child,  and  it  appears  to  have  l^een  intended 
for  the  case  of  the  children  of  natural-bom  citizens,  or 

(a)  Bv  parte  Orerington,  6  Binney,  371.    2  Kent's  Com.  Sfi. 
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of  citizens  who  were  original  actors  in  the  Revolution, 
and,  therefore,  it  was  more  comprehensive,  and  more 
liberal  in  their  favour.  The  defects  of  this  statute  are 
complained  of,  and  particularly  its  restriction  to  the  case 
of  children  of  parents  who  were  citizens  in  1802,  or  had 
been  so  previously.  The  former  act,  of  29th  January, 
1795,  did  not  contain  this  restriction,  (a) 

The  act  of  Congress  confines  the  description  of  aliens 
capable  of  naturalization  to  ^^  free  white  persons."  It 
seems,  therefore,  to  exclude  the  inhabitants  of  A&ica 
and  their  descendants. 

By  a  statute  of  Virginia,  in  1785,  every  person  who 
hath  one  fourth  part  or  more  of  negro  blood  is  deemed 
a  mulatto,  and  that  act  is  still  in  force,  (b) 

It  is  the  declared  law  of  New  York,  that  Indians  are 
not  citizens,  but  distinct  tribes,  living  under  the  pro- 
tection of  the  government,  and  consequently  they  never 
can  be  made  citizens  under  the  act  of  Congress,  (c) 

(a)  2  Kent's  Com.  A4. 

(jb)  4  RandolpH,  631.    2  Kent's  Com.  72. 

(c)  Goodell  V.  Jackson,  20  Johns.  Rep.  693. 
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CHAPTER  X. 


THE  STATUS  OF    SLAVERY. CONFLICT  BETWEEN  THE   LAW 

OP  THE  DOMICILE  AND  THAT  OF  THE  COUNTRY  IN  WHICH 
IT  WAS  CONSTITUTED. 

The  introdaction  of  slavery  by  England,  France,  Holland,  Spain>  and  Por- 
tugal, into  their  colonies. — In  their  possessions  in  Europe  the  ttaius  of 
slavery  was  illegal,  in  their  possessions  in  America,  it  was  legaL — The 
abolition  of  slavery  in  Pennsylvania|  and  afkerwards  by  other  States  in  Ame- 
rica.— By  Great  Britain. — ^It  stiU  exists  in  the  colonies  of  other  European 
powers,  and  in  several  of  the  States  of  America. — Conflict  as  to  the  status 
between  the  law  of  the  origin  or  prerions  domicile  and  that  of  the  actual 
domicile. — ^The  latter  adopted  at  a  very  early  period  in  Belgium  and 
Holland,  and  by  France. — The  case  of  LaUherti  ReekanA,  &c. — Colonial 
Slaves  who  were  in  England  were  publicly  sold  there  imtil  177I9  when 
the  decision  in  the  negro  Sommersett*s  case  asserted  the  paramount  au- 
thority of  the  law  of  the  actual  domicile,  and  established  their  free- 
dom.— It  was  followed  by  the  case  of  Knight  v.  Wedderbwn. — The 
decisions  in  America  in  conformity  with  it. — ^It  would  seem,  that  some 
foreign  jurists  of  a  remote  period  considered  that  the  status  of  slavery 
revived  on  the  person's  return  to  the  country  where  it  had  been  pre- 
viously acquired. — ^It  was  so  decided  in  the  case  of  the  slave  Qrace. — 
Peculiar  grounds  on  which  that  decision  may  rest  without  establishing  a 
general  principle. — Ckuse  in  the  British  Slavery  Abolition  Act  on  this 
subject. — The  freedom  of  children  bom  in  England  of  parents  who  had 
previously  been  slaves  in  the  colonies,  absolute,  and  not  affected  by  their 
return  to  the  colonies. 

Upon  the  disappearance  of  slavery  in  Europe  it  com- 
menced in  America.  The  great  Powers,  England, 
France,  Holland,  Spain,  and  Portugal,  some  of  whom 
boast  of  the  freedom  of  their  institutions,  exerted  all 
their  energies  and  authority  to  introduce  and  maintain 
it  in  their  colonies,  by  means  of  the  African  slave  trade. 
Their  resources  were  employed,  and  their  subjects  in- 
vited and  encouraged  to  fill  their  colonies  with  slaves. 
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We  turn  with  disgust  from  the  various  expedients  by 
which  these  States  endeavoured  to  secure  to  themselves 
the  monopoly  of  this  odious  traffic,  to  the  revenues  which 
they  derived  from  it,  and  to  the  remorseless  perseverance 
with  which  England  and  France  uniformly  resisted 
every  attempt  on  the  part  of  their  colonists  to  check  its 
progress,  (a) 

(a)  Sir  Jolin  Hawkikis  was  the  first  Knglisliman  who,  in  1562,  introduced 
the  practice  of  buying  or  kidnapping  -negroes  in  Africa,  and  transporting* 
and  selling  them  for  slaves  in  the  West  Indies.  In  1620,  a  Dutch  vessel 
carried  a  cargo  of  slaves  from  Africa  to  Virginia.  The  Dutch  records  of 
New  Netherlands  allude  to  the  existence  of  slaves  in  their  settlements  on 
the  Hudson  as  early  as  1626,  *  and  it  is  mentioned  in  the  Massachusetts 
laws  between  1630  and  1641.  f. 

By  the  Treaty  of  Utrecht,  the  Assiento,  a  contract  by  which  the  Royal 
Guinea  Company  settled  in  France  had  undertaken  to  supply  the  Spaniards 
with  negroes  at  a  certain  price,  was  transferred  to  the  English,  and  a  new 
instrument  was  signed  in  May  171 3,  to  last  thirty  years,  by  which  England 
bound  herself  to  send  4,800  negroes  yearly  to  Spanish  America.  The 
Assiento  consists  of  forty-two  articles.  It  is  printed  in  the  third  volume 
(p.  375.)  of  a  "  Collection  of  Treaties  of  Peace  and  Commerce."  4  vols.  8vo. 
London.  1732. 

The  Report  qf  the  Judges  vpcn  the  Memorial  of  the  4friean  Company  totichmg 

the  Assiento  in  1689. 

In  pursuance  of  His  Majesty's  Order  in  Cotmcil,  hereunto  annexed,  we 
do  humbly  certify  our  opinions  to  be,  that  negroes  are  merchandisei  that  it  is 
against  the  Statute  for  Navigation,  made  for  the  general  good  and  pre- 
servation of  the  shipping  and  trade  of  this  kingdom  to  give  liberty  to  any 
alien,  not  made  denixen,  to  trade  in  Jamaica  or  other  his  Majesty's  planta- 
tions, or  for  any  shipping  belonging  to  aliens  to  trade  there,  or  export  thence 
negroes,  provisions  for  shipping  or  aliens  trading  there ;  that  for  ships  that 
shall  happen  by  tempest,  or  in  case  of  peril  and  distress,  to  come  into  the 
plantations  for  preservation,  and  to  amend  or  take  in  necessary  provisions, 
or  repair  there,  in  such  case  it  is  not  against  the  Act  of  Navigation  or  any 
other  law. 

/.  Holt,  R.  Lechmere. 

H.  PoUexfen.  T%omas  RokOeg, 

Ed,  Nevill.  Qyles  Eyre. 

J,  Powell,  Peyton  Ventries, 

H,  Gregory.  John  Tnrton. 


•  Moulton's  Hist,  of  New  York,  voL  1,  373. 
t  Mass.  Hist.  Coll.  vol.  4, 194. 
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To  the  existence  of  slavery  in  their  colonies^  the 
parent  states  gave  the  fullest  and  most  active  encourage- 
ment. Under  the  sanction  of  their  laws,  and  the  de- 
cisions of  their  courts,  slaves  became  property.     But 


The  following  are  amongst  the  numerous  acts  by  which  the  British  legis- 
lature encouraged  the  African  slave  trade,  and  sanctioned  slavery  in  her 
colonies : — 

Royal  Charters  of  Cha.  2,  in  1664  and  1672.  9  and  10  Wm.  3,  c.  26.  The 
6  Anne,  c.  37,  §  IS.  subjects  Captains  of  His  Majesty's  ships  of  war,  arriving 
in  any  of  the  harbours  of  the  colonies,  '*  to  the  good  and  necessary  laws  in 
force  there  for  the  preventing  the  carrying  off  from  the  said  colonies  any  ser- 
vant or  slave,  without  the  consent  of  the  owner,  and  to  the  penalties  and 
forfeitures  declared  by  such  laws."  10  Anne,  c.  27.  The  Queen's  Speech  to 
Parliament  in  June  1712.  23  Geo.  2,  c.  31 .  25  Geo.  2,  e.  40.  4  Geo.  3,  c.  20. 
5  Geo.  3,  c.  44.  23  Geo.  3,  c.  65.  27  Geo.  3,  c.  27.  The  Proceedings  of 
the  House  of  Commons  from  1707  to  1713. 

Acts  encouraging  loans  to  the  proprietors  in  the  West  Indies  from  British 
subjects  and  foreigners : — 

5  Geo.  2,  c.  7.  13  Geo.  3,  c.  14.  14  Geo.  3,  c.  79.  1  and  2  Geo.  4,  c.  51. 
3  Geo.  4,  c.  47.  5  Geo.  4,  c.  113,  §  37-  59  Geo.  3,  c.  120,  for  the  Registra- 
tion of  Slaves. 

The  legislature  of  Pennsylvania,  when  a  British  Colony,  passed,  on  the 
7th  of  June,  1712,  an  act  to  prevent  the  importation  of  negroes  and  Indians 
into  that  province.  It  vras  disallowed  by  Great  Britain,  and  accordingly 
repealed  by  an  act  of  Queen  Anne,  on  the  20th  of  February,  1713. 

In  1760,  South  Carolina  passed  an  act  to  prevent  the  further  importation  of 
slaves,  but  Great  Britain  disallowed  the  act,  reprimanded  the  governor  for 
having  passed  it,  and  sent  a  circular  to  all  the  other  governors  prohibiting 
them  from  'assenting  to  any  similar  act. 

In  1765,  the  governor  of  Jamaica  informed  the  Assembly  of  that 
Island,  that,  consistently  with  his  instructions,  he  could  not  give  his 
assent  to  a  bill  which  had  then  been  read  twice  for  limiting  the 
importation  of  slaves  into  that  colony.  In  1774,  the  Jamaica  Assem- 
bly attempted  to  prevent  the  further  importation  by  an  increase  of 
duties  thereon,  and  for  this  purpose  passed  two  acts.  The  merchants  of 
Bristol  and  Liverpool  petitioned  against  their  allowance.  The  Board  of 
Trade  made  a  report  against  them.  The  agent  of  Jamaica  was  heard 
against  that  report;  but  upon  the  recommendation  of  the  Privy  Council,  the 
acts  were  disallowed,  and  the  disallowance  was  accompanied  by  an  instruc- 
tion to  the  governor,  dated  the  28th  of  February,  1775,  by  which  he  was  pro- 
hibited, **  upon  pun  of  being  removed  from  his  government,"  from  giving 
his  assent  to  any  act  by  which  the  duties  on  the  importation  of  slaves  should 
be  augmented,  on  the  ground,  as  the  instruction  states,  "  that  such  duties 
were  to  the  injury  and  oppression  of  the  merchants  of  this  kingdom,  and 
the  obstruction  of  its  commerce." 

VOL.  I.  B  D  D 
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whilst  they  sanctioned,  encouraged,  and  recognised  the 
legality  of  slavery  in  their  colonies,  they  denounced  it» 
existence  in  their  possessions  in  Europe.  "  The  air 
was  too  pure  for  it  to  breathe  in/*  was  the  language  of 
England.  "  On  ne  connoit  point  d'esclave  en  France, 
et  quiconque  a  mis  le  pied  dans  ce  royaume,  est  gratifie 
de  la  liberty,"'  was  the  language  of  France,  (a) 

It  is  a  subject  of  exultation  to  those  States  of 
America  which  have  abolished  slavery,  that  they 
preceded  England  in  this  great  work.  Almost  the 
first  Act  of  the  legislature  of  Pennsylvania,  after  her 
separation  from  the  parent  state,  was  to  put  an  end 
to  that  atrocious  system.  England  has  since  followed 
the  example.  In  accomplishing  this  great  act  of 
atonement  and  humanity,  she  has  recognised  the 
claims  which  her  colonists  had  on  her  justice,  by  the 
provision  she  has  awarded  towards  compensating  for 
their  losses. 

Unhappily,  slavery  is  still  retained  in  the  colonies  of 
France,  Spain,  Holland,  Portugal,  Sweden;  and  Den- 
mark, and  in  the  States  of  Georgia,  North  Carolina, 
South  Carolina,  Delaware,  Tennessee,  Mississippi,  Mis- 
souri, Maryland,  Kentucky,  Alabama,  Virginia,  and 
Louisiana,  (b) 

There  exists  then,  a  status  which  is  legal  in  the 
countries  in  which  it  is  constituted,  but  illegal  in  an- 
other country  to  which  the  person  may  resort. 

In  this  conflict  there  has  been  an  uniformity  of 
opinion  amongst  jurists,  and  of  decision  by  judicial  tri- 
bunals, in  giving  no  effect  to  the  status,  however  legal  it 
may  have  been  in  the  country  in  which  the  person  was 


(a)  20  State  Trials,  p.  13.     Argen,  torn.  1^  p.  4. 

(6)  According  to  the  fifth  Census  of  the  population  of  each  of  the  States, 
extracted  from  a  letter  of  the  secretary  of  state  to  the  speaker  of  the  House 
of  Representatives,  dated  January  4th,  1832,  there  were  at  that  time 
1,981,133  slaves  in  the  United  States. 
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born,  or  in  which  he  was  previously  domiciled,  if  it  be 
not  recognised  by  the  law  of  his  actual  domicile. 

This  principle  was  adopted  by  the  Supreme  Council 
of  Mechlin  as  its  established  law.  In  1531  it  refused 
to  issue  a  warrant  to  take  up  a  person  who  had 
escaped  from  Spain,  where  he  had  been  bought  and 
legally  held  in  slavery,  (a)  The  ground  of  this  de- 
cision is  "  propter  libertatis  personarum  usum  htc  per 
aliquot  saecula  continue  observatum."  (J) 

Groenewegen,  in  his  commentary  on  the  title  De  his 
qui  mi  vel  alieni  juris  sunt^  says  of  slavery,  ^  *  nomen 
hodie  apud  nos  exolevit :  ade6  quidem  ut  servi,  qui 
aliunde  hue  adducuntur,  simul  ac  imperii  nostri  fines 
intrarunt,  invitis  ipsorum  dominis^  ad  libertatem  procla- 
mare  possint :  id  quod  et  aliorum  Christianorum  gen- 
tium moribus  receptum  est."  (c) 

Although  the  Edits  of  April  1615,  and  May  1685, 
had  recognised  the  title  to  slaves  and  the  legality  of 
slavery  in  the  colonies  of  France,  yet  within  that  king- 
dom it  was  illegal.  The  attempt  was  made  in  the 
celebrated  negro  case  in  France  to  deduce  from  these 
Edits  an  exception  in  respect  of  slaves  who  might 
arrive  from  the  colonies.  "  Si  en  France  on  ne  connoit 
point  d'esclaves,  si  la  seule  arrivee  dans  ce  royaume 
procure  la  liberte,  ce  privilege  cesse  a  Tegard  des 
esclaves  negres  Francois :  quelle  en  est  la  raison  ? 
C'est  qu'en  France,  c'est  que  par  une  loi  de  la  France 
meme,  les  esclaves  negres  de  nos  colonies  sont  con- 


(a)  Christ.  Decis.  torn.  4,  Decis.  80.    Zyp.  Not.  Belg.  1.  6,  p.  180. 

(f>)  Christ  Decis.  torn.  4,  Decis.  80,  n.  4. 

Cc)  Groenewegen,  ad  Inst  lib.  1,  tit  8,  p.  5.  Costum.  van  Antwerp, 
tit.  38,  art.  1, 2.  Grot  Introduct.  1. 1,  part.  4,  §  2.  Gudelin,  de  Jure  Noviss. 
1. 1,  c.  4.  Perez,  Cod.  lib.  7,  tit  25.  Pothier,  ad  Pand.  liv.  1,  tit.  6,  §  3. 
Zyp.  Not  Jur.  1.  6,  tit.  1.  Christ.  Deds.  vol.  4,  Decis.  80.  n.  2,  et  seq. 
Papon.  Notair.  3, 1.  7,  De  Lettr.  d'Affranch.  Charond.  Pandect  du  Droit 
Franc.  1.  2,  c.  2.  Momac.  in  1.  19»  Denique  D.  ex  quibus  cans,  major. 
Boer,  ad  Cons.  Bitur.  tit.  1,  $  I.    Groenewegen,  ad  Cod.  de  Agricol. 

bbb2 


740  CONFLICT    OF    LAWS. 

stitues  dans  un  esclavage  necessaire  et  autorise."  (a) 
Such  an  exception  was  not  admitted,  and  the  freedom 
of  the  negro  was  established. 

It  would  seem  never  to  have  been  admitted  by  the 
law  of  France,  but  the  slaves  of  the  colonies,  imme- 
diately on  their  arrival  in  France,  became  absolutely  free. 
The  law  of  the  parent  state  did  not  acknowledge  the 
status  of  slavery,  but  treated  it  as  illegal  in  her  own 
kingdom.     The  law  of  France  was  opposed  to  that  of 
her  colonies.     The  Edit  of  October,   1716,   and  the 
declaration  of  the  16th  of  December,  1738,  were  pro- 
mulgated  for  the    express    purpose    of   enabling  the 
master  to  retain  his  slave,  provided  he  observed  certain 
conditions.   If  those  conditions  were  not  complied  with, 
the   slaves  were,   by  the  express  terms  of  the  JEdiiy 
declared  free  ;  "  faute  par  les  maitres  des  esclaves  d*ob- 
server  les  formalites  prescrites  par  les  precedens  articles, 
les   dits   esclaves  seront   libres,  et    ne   pourront  ^tre 
reclames."  (6) 

The  case  of  "  Jm  Liberte  reclamSe  par  un  Negre 
contre  son  Maitre,  ^c."  in  Les  Causes  CeUhreSy  appears 
to  have  been  decided  in  1738.  The  grounds  on  which 
his  freedom  was  claimed  were,  that  the  master  was  not 
one  of  the  persons  contemplated  by  the  Edit^  and  that 
if  he  were,  he  had  not  performed  the  conditions  on 
which  he  was  entitled  to  retain  the  person  in  slavery. 

In  1729,  Sir  P.  York,  then  attorney-general,  and 
Mr.  Talbot,  the  solicitor-general  of  England,  gave  their 
opinion,  that  a  slave  by  coming  from  the  West  Indies, 
either  with  or  without  his  master,  to  Great  Britain  or 
Ireland,  did  not  become  free ;  and  that  his  master's 
property  or  right  in  him  was  not  thereby  determined  or 
varied,  (c) 

This  opinion  was  acted  on.      Slaves  who  had  arrived 
in  England  from  the  British  colonies  were  bought  and 

(a)  20  State  Trials,  p.  U.  (Jb)  lb.  p.  12.  (c)  lb.  p.  4. 
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sold  publicly  in  the  cities  of  London,  Bristol,  and  Liver- 
pool, and  in  the  year  1771,  when  the  negro  Sammersetfs 
case  was  decided,  it  was  said  there  were  at  least  fourteen 
thousand  slaves  in  London.  The  court  of  King's 
Bench  in  that  case,  distinctly  and  expressly  recognised 
the  principle  that  the  status  of  slavery  ^ '  was  a  muni* 
cipal  relation,  an  institution,  therefore,  confined  to 
certain  places,  and  necessarily  dropped  by  passage  into 
a  country,  where  such  municipal  relation  did  not  sub- 
sist. The  negro,  making  choice  of  his  habitation  in 
England,  had  subjected  himself  to  the  penalties,  and  was 
therefore  entitled  to  the  protection  of  its  laws."  (a) 

A  few  years  afterwards  the  case  of  Knight  v.  Wed- 
derburn  was  brought  before  the  Court  of  Session  in 
Scotland.  The  master  claimed  Knight  as  a  slave,  but 
the  court  adopted  the  principle  that  slavery  was  not 
recognised  by  the  laws  of  that  kingdom,  and  was  incon- 
sistent with  the  principles  thereof,  that  the  regulations 
in  Jamaica  concerning  slaves  did  not  extend  to  that 
kingdom,  and  repelled  the  defender's  claim  to  a  per- 
petual service.  (6) 

The  principle  established  by  these  decisions  rests  on 
grounds  which  are  indisputable.  A  status  which,  like 
slavery,  was  the  creature  of  municipal  regulation  alone^ 
could  have  no  existence  in  a  country  where  that  re- 
gulation not  only  had  no  force,  but  was  at  variance  with 
the  law  of  that  country. 

It  has  also  been  applied  when  the  person  has  placed 
himself  beyond  the  limits  of  the  country  in  which  the 
status  existed  by  law,  and  became  subject  to  the  law  of 
another  country,  whose  institutions  did  not  recognise 
that  status,  although  he  did  not  put  his  foot  on  her 
shores.  Thus,  it  has  been  decided  that  no  action  could 
be  maintained  in  an  English  court  of  justice  against 

(a)  'Sommersett's  Case,  20  State  Trials,  Mr.  Alleyne's  Argument,  p.  68» 
and  Observations  of  Lord  Mansfield,  p.  71. 

(b)  Morr.  Diet.  Decis.  14,548,  14,549. 
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the  captain  of  a  man-of-war  for  receiving,  and  allowing 
to  remain  on  board  his  vessel,  slaves  who  had  escaped 
from  a  country  in  which  slavery  existed.  The  opinions 
of  two  of  the  learned  judges  (a)  are  expressed  by  them 
to  be  founded  on  the  principles  which  had  decided 
Sommersetfs  esse.  *'  The  law  of  slavery  is  a  law  w 
inmtum^  and  when  a  party  gets  out  of  the  territory 
where  it  prevails,  and  out  of  the  power  of  his  master,  and 
gets  under  the  protection  of  another  power,  without  any 
wrongful  act  done  by  the  party  giving  that  protection, 
the  right  of  the  master,  which  is  founded  on  the  muni- 
cipal law  of  the  particular  place  only,  does  not  continue, 
and  there  is  no  right  of  action  against  a  party  who 
merely  receives  the  slave  in  that  country,  without  doing 
any  wrongful  act.  Put  the  case  of  an  uninhabited 
island,  discovered  and  colonized  by  the  subjects  of  this 
country,  the  inhabitants  would  be  protected  and  go- 
verned by  the  laws  of  this  country  :  freedom  would  be 
as  much  the  inheritance  of  the  inhabitants  and  their 
children,  as  if  they  were  treading  on  the  soil  of  England. 
Now,  suppose  a  person  who  had  been  a  slave  in  one  of 
our  West  India  settlements,  escaped  to  such  a  country, 
he  would  thereby  become  as  much  a  freeman,  as  if  he 
had  come  into  England.  He  ceases  to  be  a  slave  in 
England,  only  because  there  is  no  law  which  sanctions 
his  detention  in  slavery ;  for  the  same  reason  he  would 
cease  to  be  a  slave  the  moment  he  landed  in  the  sup- 
posed newly-discovered  island.  In  this  case,  indeed, 
the  fugitives  did  not  escape  to  any  island  belonging  to 
England,  but  they  went  on  board  an  English  ship  (which 
for  this  purpose  may  be  considered  a  floating  island) 
and  in  that  ship  they  became  subject  to  the  English 
laws  alone.  They  then  stood  in  the  same  situation  in 
this  respect,  as  if  they  had  come  to  an  island  colonized 
by  the  English.     It  was  not  a  wrongful  act  in  the  de- 

(a)  2  Bam.  and  Creas.  463. 
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fendants  to  receive  them,  quite  the  contrary.  The 
moment  they  got  on  board  the  English  ship,  there  was 
an  end  of  any  right  which  the  plaintiff  had  by  the 
Spanish  laws  acquired  over  them  as  slaves.  They  had 
got  beyond  the  control  of  their  master,  and  beyond  the 
territory  where  the  law  recognising  them  as  slaves 
prevailed.  They  were  under  the  protection  of  another 
power.  When  they  got  out  of  the  territory  where  they 
became  slaves  to  the  plaintiff,  and  out  of  his  power  and 
control,  they  were,  by  the  general  law  of  nature,  made 
free,  unless  they  were  slaves  by  the  particular  law  of 
the  place  where  the  defendant  received  them.  They 
were  not  slaves  by  the  law  which  prevailed  on  board  the 
British  ship." 

"  Although,"  says  Best,  J.  (a)  "  the  English  law  has 
recognised  slavery,  it  has  done  so  within  certain  limits 
only.  There  is  no  statute  recognising  slavery  which 
operates  in  the  part  of  the  British  empire  in  which  we 
are  now  called  upon  to  administer  justice.  It  is  a  re- 
lation which  has  always  in  British  courts  been  held 
inconsistent  with  the  constitution  of  the  country.  If 
the  right  sought  to  be  enforced  is  inconsistent  with  the 
law  of  England,  English  municipal  courts  cannot  recog- 
nise it.  Whatever  service  the  slave  owed  by  the  local 
law  is  got  rid  of  the  moment  he  got  out  of  the  local  limits. 
If  slavery  be  recognised  by  any  law  prevailing  in  East 
Florida,  the  operation  of  that  law  is  local." 

"  The  principle  of  this  decision,"  says  Mr.  Coleridge, 
in  a  note  in  his  edition  of  Blackstone's  Commentaries, 
^^  is,  that  slavery  is  not  a  state  recognised  by  the  law  of 
nature  generally,  or  the  law  of  England  locally,  and 
wherever  it  legally  exists,  it  does  so  only  by  the  force  of 
some  local  law.  Whenever,  therefore,  a  slave  comes 
from  the  place  where  it  is  recognised  into  a  place  under 
the  English  law,  he  ceases  to  be  a  slave,  because  the 

(a)  2  Barn,  and  Cress.  468. 
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local  law  loses  its  force,  and  the  English  law  neither  it- 
self suffers  the  relation,  nor  will,  by  the  camitas  inter 
communitates^  enforce  any  local  law  contrary  to  the  law  of 
nature.  An  English  ship,  or  a  territory  newly  discovered 
by  Englishmen,  are  for  this  purpose  the  same  as  England, 
because  the  English  law  of  freedom  will  apply  equally 
in  each,  and  be  the  right  of  every  one  there,  {a) 

The  existence  of  slavery  in  some  of  the  States  of 
America  has  presented  cases  for  the  decisions  of  their 
courts  on  the  removal  of  slaves  from  a  slave-holding 
State,  to  a  State  in  which  slavery  was  abolished.  The 
constitution  of  the  United  States  has  interposed  no  far- 
ther than  to  prevent  slaves  acquiring  their  freedom  by 
escaping  from  their  owners.  Its  4th  article  declares, 
that  *  *  no  person  held  to  service  or  labour  in  one  State 
under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  dis- 
charged from  such  service  or  labour,  but  shall  be  de- 
livered up  on  claim  of  the  party  to  whom  such  service 
or  labour  may  be  due."  (6) 

This  article  was  canied  into  effect  by  an  Act  of  Con- 
gress, 12th  February,  1793.  It  enacts,  that  '*  when  any 
person  held  to  labour  in  any  of  the  United  States,  or  in 
either  of  the  territories  on  the  north-west  or  south  of 
the  river  Ohio,  under  the  laws  thereof,  shall  escape  into 
any  other  of  the  said  States  or  territories,  the  person  to 
whom  such  labour  or  service  may  be  due,  his  agent  or 
attorney,  is  empowered  to  seize  or  arrest  such  fugi- 
tive from  labour,  and  to  take  him  or  her  before  any 
judge  of  the  circuit  or  district  courts  of  the  United 
States,  residing  or  being  within  the  State,  or  before  any 
magistrate  of  a  county,  city,  or  town  corporate,  wherein 
such  seizure  or  arrest  shall  be  made,  and  upon  proof  to 
the  satisfaction  of  such  judge  or  magistrate,  either  by 
oral  testimony  or  affidavit  taken  before  and  certified  by 

(a)  1  Bl.  Com.  p.  127,  note.  (A)  Art.  4,  §  2. 
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a  magistrate  of  any  such  State  or  territory,  that  the  per- 
son so  seized  or  arrested,  doth,  under  the  laws  of  the 
State  or  territory  from  which  he  or  she  fled,  owe  service 
or  labour  to  the  person  claiming  him  or  her,  it  shall  be 
the  duty  of  such  judge  or  magistrate  to  give  a  certificate 
thereof  to  such  claimant,  his  agent,  or  attorney,  which 
shall  be  sufficient  warrant  for  removing  the  said  fugitive 
from  labour  to  the  State  or  territory  from  which  he 
or  she  fled/'  (a) 

The  decisions  on  the  construction  of  this  act  have  gene- 
rally confined  its  operation  strictly  and  exclusively  to 
cases  oifagiiwe  slaves,  and  not  to  those  whom  their  mas- 
ters themselves  brought  from  one  State  to  another.  (V) 

A  case  strongly  illustrating  the  spirit  in  which  these 
decisions  have  been  given,  was  that  of  a  black  man,  named 
Marshall  GreeUy  who  was  claimed  as  a  slave  by  Peter 
Buchellf  administrator,  &c.  of  John  Buchelly  deceased, 
who  for  many  years  before  and  at  the  time  of  his  de- 
cease, was  an  inhabitant  of  Cecil  County,  Maryland. 
About  four  years  previous  to  the  hearing  before  judge 
Barnes,  and  one  year  before  the  death  of  John  Btiehelly 
Marshall  absconded  from  his  master's  residence,  and 
continued  absent  until  August  1825,  when  he  was  ar- 
rested by  Peter  BticheUy  and  carried  back  to  Maryland. 
At  the  time  when  he  absconded,  he  took  with  him  his  three 
children,  who  were  alleged  also  to  be  his  master's  slaves. 
After  Marshall's  return  to  Maryland  in  August  1825, 
Peter  Buchell,  then  his  master,  in  order  to  obtain  pos- 
session of  these  children,  gave  him  permission,  and  for 
that  purpose  furnished  him  with  a  pass  to  come  into  Penn- 
sylvania, upon  his  express  promise  that  he  would,  within 
a  certain  period,  if  successful  in  the  pursuit  of  his  chil- 
dren, bring  them  to  his  master ;  if  not  successful,  he 
would  himself  return.  The  time  of  absence  granted  by 
the  master  having  expired,  Marshall  was  again  arrested 

(a)  Ingenoll's  Abridg.  310. 

(6)  Butler  v.  Hopper^  1  Washington's  Circ.  Court.  Rep.  510. 
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by  virtue  of  a  warrant,  issued  by  Judge  Barnes,  in  com- 
pliance with  the  directions  of  the  act  of  Assembly  of 
the  Commonwealth  of  Pennsylvania,  passed  March  25th, 
1 826,  and  brought  before  him  for  a  hearing.  The  judge 
having  taken  time  for  deliberation,  refused  the  certificate 
applied  for  by  the  master  imder  the  act  of  Congress, 
upon  the  ground,  which  was  ably  supported  in  the 
opinion  which  he  pronounced,  that  the  act  of  Congress 
did  not  embrace  a  case  like  that  before  him,  inasmuch 
as  Marshail  was  not  a  fugitive  slave,  had  not  escaped 
from  one  State  to  another,  but  by  his  master's  consent 
had  left  Maryland  and  come  into  Pennsylvania,  (a) 

It  was  deemed  inconsistent  with  the  duty  which  as  a 
member  of  the  Union  Pennsylvania  owed  to  her  sister 
States  to  interfere  with  what  in  those  States  were  re- 
garded as  rights  of  property,  and  on  this  account  it  was 
expressly  provided,  that ''  nothing  contained  in  the  act, 
abolishing  slavery,  should  give  protection  to  any  slave, 
&c.,  absconding  from  his  or  her  ovvner,  &c.,  residing  in 
any  other  State  and  coming  into  this  State."  {h) 

It  also  enacted,  that  ^^  no  man  or  woman  of  any 
nation  or  colour,  except  the  negroes  and  mulattoes,  who 
should  be  registered  in  a  particular  manner,  should  at  any 
time  thereafter  be  deemed,  adjudged,  or  holden  within 
the  territories  of  this  commonwealth  as  slaves  or  ser- 
vants for  life,  but  as  free  men  and  free  women,  except 
the  domestic  slaves  attending  upon  delegates  in  Con- 
gress from  the  other  American  States,  foreign  ministers 
and  consuls,  and  persons  passing  through  or  sojourning 
in  this  State,  and  not  becoming  resident  therein,  and 
seamen  employed  in  ships  not  belonging  to  any  inhabi- 
tant of  this  State,  or  employed  in  any  ship  owned  by  any 
such  inhabitant,  provided  such  domestic  slaves  be  not 
alienated  or  sold  to  any  inhabitant,  nor  (except  in 
the  case  of  members  of  Congress,   foreign  ministers 

(a)  Stroud's  Sketch  of  Slavery  in  the  United  States,  16/. 
{b)  Smith'e  Laws  of  Pennsylvania,  492,  et  seq. 
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and  consuls,)  retained  in   this  State  longer  than  six 

months/' 

It  has  been  decided  in  Pennsylvania,  that  if  the  lessee 

of  slaves  in  Maryland,  to  whom  they  had  been  leased 
together  with  a  farm,  by  their  owner  to  cultivate  it,  con- 
sent that  one  of  the  slaves  should  be  removed  to  Pennsyl- 
vania, an"&  the  slave  removed  with  such  consent,  he  is  not 
thereby  entitled  to  freedom,  (a)  If  the  owner  himself  had 
consented  to  such  removal,  the  decision  would  have  been 
diflferent,  unless  he  had  been  within  the  excepted  cases 
which  have  been  mentioned.  It  was  also  decided  at 
the  same  time,  that  ^Hhe  sojourning  of  a  master,  a  citizen 
of  another  State,  with  his  slave  in  the  State  of  Pennsyl- 
vania, would  not  entitle  such  slave  to  freedom,  unless 
there  was  at  some  time  a  continued  retaining  of  the  slave 
there  for  six  months,  except  perhaps  in  a  case  of  fraudu- 
lent removal  backwards  and  forwards."  (b) 

It  has  also  been  held,  that  where  a  negro  woman  slave, 
whose  owner  was  in  Maryland,  absconded  from  him, 
and  came  into  the  State  of  Pennsylvania,  in  which, 
after  the  residence  of  two  years,  she  became  the  mother 
of  a  female  child,  that  such  child  was  free.  The  owner 
of  the  mother  had  claimed  the  child  as  his  slave,  and 
having  obtained  possession  of  her  person,  had  committed 
her  to  the  prison  of  the  city  and  county  of  Philadelphia. 
She  was  afterwards  brought  before  the  judges  of  the 
Supreme  Court  by  writ  of  habeas  corpus,  and  the  ques- 
tion before  the  court  was,  whether  birth  in  Pennsylvania 
gave  freedom  to  the  child  of  a  slave  who  had  ab- 
sconded from  another  State  before  she  became  pregnant. 
The  court  decided  in  the  afl&rmative  that  the  child  was 
not  a  slave,  and  she  was  accordingly  set  at  liberty,  (c) 

The  decisions  in  Louisiana  are  in  conformity  with 
those  which  have  been   cited.     A  claimant  of  free- 

(a)  Butler  and  others  v.  Delaplaine,  7  Serg.  and  Rawle's  Rep.  378. 

(b)  Stroud,  p.  132,  note. 

(c)  2  Serg.  and  Rawle's  Rep  305,  et  seq. 
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dom  had  been  bom  a  slave  in  Kentucky,  from  whence 
she  was  removed  to  Ohio  by  her  owner,  who  intended  to 
reside  there,  and  where  she  did  reside  in  his  family. 
Having  asserted  her  freedom,  he  attempted  to  defeat 
it  by  forcibly  removing  her  to  Kentucky.  She  waa 
brought'back  from  thence  to  Ohio,  and  from  the  latter 
place  to  Louisiana.  The  constitution  of  Ohio  pro- 
vides, that  "  there  shall  be  neither  slavery  nor  invo- 
luntary servitude  in  the  State."  The  judge  lays  down 
the  principle  in  conformity  with  which  the  female's 
freedom  was  established  in  the  following  terms : — "  We 
conclude  that  the  constitution  of  the  State  of  Ohio  eman- 
cipates, ipso  factOy  such  slav^  whose  owners  remove 
them  into  that  State,  with  the  intention  of  residing 
there ;  that  the  plaintiff  having  been  voluntarily  re- 
moved into  that  State,  by  her  then  owner,  the  latter 
submitted  himself,  with  every  member  of  his  family, 
white  and  black,  and  every  part  of  the  property  brought 
with  him,  to  the  operations  of  the  constitution  and  laws 
of  the  State  ;  and  that,  as  according  to  them,  slavery 
could  not  exist  in  his  house,  slavery  did  not  exist 
there,  and  the  plaintiff  was  accordingly  as  effectually 
emancipated,  by  the  operation  of  the  constitution,  as 
if  by  the  act  and  deed  of  her  former  owner ;  that  she 
could  not  be  free  in  one  State,  and  a  slave  in  another ; 
that  her  freedom  was  not  impaired  by  his  forcibly  re- 
moving her  into  Kentucky  to  defeat  her  attempt  to 
assert  her  freedom,  nor  by  her  subsequent  removal, 
voluntary  or  forced,  into  this  State."  (a) 

A  case  subsequently  arose,  in  which  the  Supreme 
Court  of  Louisiana  granted  a  new  trial,  on  the  ground  of 
the  improper  direction  of  the  court  below.  The  learned 
judge,  in  delivering  the  judgment  of  the  court,  stated 
that,  *  *  the  residence  of  a  slave  in  the  State  of  Ohio, 
contrary  to  the  will,  or  without  the  knowledge  of  his 

(a)  Lunsford  v.  Coquillon>  2  Martin's  Louisiana  Rep.  N.  S.  408. 
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master,  or  owner,  did  not  deprive  the  latter  of  the  right 
of  his  property. 

'  ^  The  consent  of  the  master  that  the  slave  should  go 
and  perform  work  and  labour  in  Ohio,  did  not  of  Uself 
free  the  slave,  though  this  might  be  effected  by  the 
slave  going  there  under  his  permission."  (a) 

Christinseus  and  Gudelin  are  reported,  in  the  case 
which  has  been  cited,  to  have  been  of  opinion  that  the 
status  of  freedom  conferred  by  the  law  of  the  new  do- 
micile continued  only  so  long  as  the  person  remained 
in  a  country  where  the  status  of  slavery  was  illegal,  but 
that  the  latter  status  would  revive  on  his  returning  to 
the  country  of  his  former  domicile,  where  it  had  been 
legal.  ^^  Ipse  autem  D.  Gudelinus,  mens  alias  confrater 
in  eodem  consilio  supremo,  subdit  se  arbitrari  servos 
Hispaniee  hue  vel  in  Franciam  venientes  propria  ad  11- 
bertatem  non  pervenire,  quin  repeti  adhuc  in  Hispania, 
si  postea  ibi  deprehendantur,  in  servitutem  possint,  lic^t 
possint  defendi  in  libertate  iis  denegata  quamdiu  hie 
sunt,  quia  ipsis  Hispanis  permissum  est  hoc  jure  servitutis 
uti.'*  (b)  This  question  could  not  arise  in  France,  because 
the  latter  Edit  in  express  terms  continued  the  status  of 
slavery. 

Amongst  the  numerous  slaves  who  had  been  brought 
to  England  with  their  owners,  and  afterwards  returned 
to  the  colonies,  there  does  not  appear  to  have  been  any 
case,  in  which  it  had  been  urged  either  in  the  courts  of 
the  colonies,  or  of  the  parent  State,  that  the  status  of 
freedom  having  been  acquired  in  England,  never  could 
be  lost  by  a  return  to  the  colony,  until  the  proceedings 
in  the  case  of  the  slave,  named  Grace.  She  had  in  1 822 
been  brought  by  Mrs.  Allan  from  Antigua  to  England 
as  her  female  attendant.  She  was  a  slave  on  her 
leaving  that  colony  :  she  resided  in  England  with  her 

(a)  Louis  V.  Cabarru8>  7  Louisiana  Rep .  172. 

(6)  Christin.  Decis.  ¥ol.  4,  lib.  7,  tit.  36,  Decis.  80,  n.  4. 
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mistress  until  1823,  and  then  she  voluntarily  accom- 
panied her  on  her  return  to  Antigua. 

This  case  was  brought  before  the  Vice  Admiralty 
court  of  Antigua,  and  subsequently  on  appeal  to  the 
High  Court  of  Admiralty  of  England.  The  question 
was,  whether  the  slavery  of  this  female  was  so  divested 
by  landing  in  England^  that  it  would  not  revive  on  a 
return  to  the  place  of  birth  and  servitude  ?  It  was  de- 
cided in  the  negative,  by  Lord  Stowell,  in  affirmance 
of  the  sentence  of  the  court  in  Antigua,  (a) 

The  peculiar  relation  between  the  colony  and  the 
parent  State,  and  especially  the  recognition  by  the  latter 
of  the  status  of  slavery  in  the  colony,  if  it  did  not  find 
its  way  to  her  own  shores,  may  have  afforded  grounds 
for  the  decision  of  this  case,  without  establishing  or 
intending  to  establish  any  general  principle. 

It  may  be  observed,  that  Lord  Mansfield,  in  the  dis- 
cussion of  S(ymmersetfs  case,  seems  to  assume  that 
"  slavery  could  not  be  resumed  iafter  emancipation."  (b) 

It  is  difficult  to  discover  a  legal  principle  which  would 
sanction  the  position  that  a  person  in  possession  of 
the ,  status  of  freedom  could,  by  his  own  act,  subject 
himself  to  that  of  slavery. 

"  Nee  si  volens  scripsisses,  servum  te  esse^  nan  lU 
beruviy  prsejudicium  juri  tuo  aliquod  compai'asses  : 
quanta  (nunc)  magis,  cum  cam  scripturam  dare  com- 
pulsum  te  esse  testaris  ?"(^) 

'  *  Liberos  privatis  pactis,  vel  actu  quocunque  adminis- 
trationis,  non  posse  mutata  conditione  servos  fieri, 
certi  juris  est."  (d) 

Emancipation  for  a  limited  period  is  unknown  to  the 
slave  codes  of  any  State. 

"  Libertas  ad  tempus  dari  non  potest. 

(fl)  6th  Nov.  1827,  2  Hagg.  Adm  Rep.  95.     Williams  v.  BrowD,  2  Bob. 
and  Pull.  69. 

(6)  20  State  Trials,  p.  70.  (c)  Cod.  7,  16,  6. 

(rf)  Cod.  7,  16,  10. 
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*'  Id^oque  si  ita  scriptum  sit,  Stichus  usque  ad  annos 
decern  liher  esto  :   temporis  adjectio  supervacua  est.  **  (a) 

In  the  case  before  the  Supreme  Court  of  Louisiana, 
already  cited,  it  was  assumed,  that  if  the  status  of  slavery 
were  dissolved,  according  to  the  law  of  the  domicile  of 
the  owner,  and  of  the  slave  who  lives  with  him,  (if  the 
slave  can  have  a  domicile  other  than  his  owner's,)  it 
must  be  considered  as  having  legally  ceased  to  exist  in 
every  other  place. 

So  the  incipient  right  to  freedom  of  the  issue  of  a 
female  slave,  registered  according  to  the  laws  of  Penn- 
sylvania, would  prevail  in  Kentucky,  notwithstanding 
her  removal  to  the  latter  State.  Her  freedom  was  not 
impaired  by  forcibly  removing  her  into  Kentucky  to 
defeat  her  attempt  to  assert  her  freedom,  nor  by  her 
subsequent  removal,  voluntary  or  forced,  into  the  State 
of  Louisiana,  (b) 

The  British  Act  of  Parliament  for  the  Abolition  of 
Slavery  has  expressly  enacted,  *'  that  all  slaves  who 
might  at  any  time  previous  to  the  passing  of  the  act 
have  been  brought,  with  the  consent  of  their  possessors, 
into  any  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland^  should,  from  and  after  the  passing  of  the 
act,  be  absolutely  and  entirely  free  to  all  intents  and 
purposes  whatsoever."  (c) 

But  although  the  persons  to  whom  these  slaves  be- 
longed did  not  retain  their  services  as  apprentices,  yet 
compensation  is  granted  for  them. 

Children  bom  in  England  of  parents  who  had  been 
in  the  colonies,  were  not  only  at  the  time  of  birth  abso- 
lutely free,  but  continued  so.  There  could  be  no  ground 
for  considering  that  the  children  would  become  slaves 
even  if  they  had  returned  to  the  colonies.  Such  was  the 
admitted  law  of  Jamaica,  and  it  is  believed  of  every 
other  West  India  colony. 

(a)  Dig.  40,  4,  33,  34. 

(6)  Lunsfordy.  Coquillon,  2  Martin's  Louisiana  Rep.  N.  S.  404, 405,  408. 

(c)  3  «c  4  Wm.  4,  c.  73,  §  3. 
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The  parent's  capacity  to  confer  freedom  on  her  off- 
spring continued  not  merely  whilst  she  remained  in  a 
country  where  slavery  was  illegal,  but  until  she  had 
arrived  in  that  where  it  was  legal.  A  child  therefore, 
bom  at  sea,  before  the  mother  had  returned  within  the 
limits  of  the  slave  holding  colony,  would  be  free. 
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APPENDIX   TO    VOLUME    I. 


The  opinions  of  the  judges  delivered  in  the  House  of  Lords, 
in  the  case  of  BirtwhUile  v.  Vardill,  are  referred  to  in  p.  Ill  of 
this  volume. 

It  was  afterwards  moved  by  Lord  Lauderdale  that  further 
questions  should  be  put  to  the  judges,  and  they  were  summoned 
to  attend  accordingly,  (a) 

The  following  are  extracts  from  the  opinions  of  Lord  Brougham, 
then  the  Lord  Chancellor,  and  Lord  Lyndhurst 

After  referring  to  the  facts  of  the  case,  and  the  opinions  of  the 
judges,  Lord  Brougham  says : 

"  In  truth,  legitimate  son,  means  lawful  son,  and  the  rule  of 
inheritance  is,  that  the  eldest  lawful  son  shall  succeed  to  the 
father :  but  *  lawful  or  not'  depends  upon  the  law  which  is  to 
govern ;  and  no  other  definition  can  be  given  of  what  is  lawful 
than  this,  that  he  is  lawful  son  whom  the  law  declares  to  be  such. 
What  law  ?  There  are  twd,  it  is  said,  in  this  case ; — the  law  of 
the  place  of  the  party's  birth,  and  of  his  parents'  marriage,  and 
the  law  of  the  place  where  the  land  lies.  Then  which  of  these 
two  laws  shall  prevail  ?  The  whole  inclination  of  every  one's 
mind  must  be  towards  that  law  which  prevails  where  each  person 
is  bom,  and  where  his   parents  were  married,  supposing  the 

(fl)  Birtwbistle  v.  Vardill,  9  Bligh,  p.  5i,  55. 
VOL.    I.  C    C    C 
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countries  to  be  one  and  the  same ;  and  if  they  differ,  I  should 
then  say  certiunly  the  law  of  the  birth-place.     Nor  can  any  thing 
be  more  inconvenient  or  more  inconsistent  with  principle,  than 
the  inevitable  consequence  of  taking  the  lex  loci  rei  siUe  for  the 
rule ;  because  this  makes  a  man  legitimate  or  illegitimate,  accor- 
ding to  the  place  where  his  property  lies,  or  rights  come  in 
question : — legitimate  when  he  sues  for  distribution  of  personal 
estate, — ^a  bastard  when  he  sues  for  succession  to  real;  nay, 
legitimate  in  one  country  where  part  of  his  lands  may  lie — and  a 
bastard  in  some  other  where  he  has  the  residue.    So,  in  like  man- 
ner, all  who  claim  through  him  must  have  their  rights  determined 
by  the  same  vague  and  uncertain  canon — a  circumstance  which  I 
nowhere  find  adverted  to  below.     All  the  learned  judges  proceed 
upon  the  case  being  one  of  an  inheritance  claimed  by  the  party 
himself.     But  what  if  he   were  dead  years  ago,  and  another 
claimed  an  estate  in  England  to  which  he  (the  alleged  bastard) 
never  had  been,  and  never  could  have  been  entitled,  an  estate, 
for  example,  descending  from  a  collateral  who  took  it  by  pur- 
chase after  the  death  of  the  alleged  bastard  t     Then  the  pedigree 
of  the  claimant  must  be  made  out  through  legitimate  persons ;  and 
the  question  of  legitimacy  is  raised  as  to  one  who  is  not  himself 
claiming  any  land — who  never  did  or  could  claim  any  land — ^and 
it  is  not  raised  in  respect  of  any  right  in  him  to  inherit — any 
right  to  be  called  the  heir  to  any  land.     I  apprehend  this  shows 
strongly  the  necessity  of  taking  another  view  than  the  learned 
judges  seem  to  have  deemed  sufficient  for  getting  over  the  dif- 
ficulty of  the  case;  and  of  admitting  that  there  is  a  ttattu  of 
legitimacy,  which   is   personal,  and,  travelling  about  with  the 
individual,  must  be  determined  by  the  law  of  his  country. 

''  In  the  argument  for  the  judgment  below  it  is  thought  enough 
to  say,  that  heir  means  he  who  is  bom  in  lawful  wedlock — «r 
justis  nuptiis.     Then  what  is  lawful  wedlock? 

"  It  is  plain  that  legitimacy  has  but  one  meaning,  namely,  bom 
in  lawful  wedlock.  Now  in  Scotland  the  child  bora  before  the 
marriage  ceremony  has  been  performed  is  legitimate,  not  because 
of  a  subsequent  act  of  his  parents,  but  because  he  is  considered  as 
born  in  lawful  wedlock.  The  marriage  is  held  to  have  preceded 
his  birth,  and  according  to  the  doctrine  and  language  of  the  civil 
law,  from  which  Scotland  and  other  countries  have  borrowed 
this  principle,  he  is  considered  as  non  legiimatus,  $ed  legUmuM 
ah  initio.  Nor  is  this  a  mere  fiction  of  law  and  a  technical  refine- 
ment.    Marriage  in  Scotland  is  a  eonsenmai  contract,  and  per- 
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fected  by  consent  alone.  But  this  may  be  given,  and  the  contract 
made  in  two  ways,  either  per  verba  depnesenti,  or  by  a  promise 
nibsequente  copuld.  Now,  in  the  latter  case,  the  copuld  makes 
the  previous  promise  a  consent ;  it  turns  the  promise  touching  the 
future  into  a  present  consent  A  child  then,  born  in  the  interval 
between  the  promise  and  the  copuld^  would  be  legitimate,  for  the 
copuld  would  shew  that  consent,  and  therefore  a  marriage  had 
preceded  his  birth.  But  so  does  a  marriage  after  the  birth,  for 
that  raises  the  legal  presumption  that  there  was  a  consent  before 
the  birth  and  at  the  cohabitation.  The  cohabitation  is  held  to  be 
a  consent  and  a  marriage ;  the  ceremony  is  only  held  as  evidence 
of  that  previous  consent  and  contract.  So  much  is  this  the  case, 
that  if  either  party  was  married  to  another  at  the  time  of  the 
child's  birth,  or  during  the  interval  between  that  birth  and  the 
ceremony,  no  legitimation  takes  place,  because  no  room  exists  for 
the  presumption  of  law  that  the  consent  or  marriage  took  place 
before  the  birth.  All  this  is  certain  and  clear,  but  the  learned 
judges  in  the  court  below  appear  not  to  have  taken  it  into  their 
consideration. 

**  The  judgment  is  rested  entirely  upon  the  statute  of  Merton, 
and  it  is  contended  that,  by  that  famous  act,  he  is  declared  a 
bastard  who  is  born  before  the  marriage  of  his  parents  :  no  doubt 
so  he  is  in  England;  and  no  doubt  bastardy — the  status  of 
bastardy — is  what  the  English  law  is  there  dealing  with.  But 
is  this  an  authority  for  saying  that  he  only  shall  inherit  English 
lands  whom  that  statute  declares  legitimate? 

'*  But  when  it  is  said  the  lawful  issue  shall  take,  I  agree.  I 
too  say  only  the  legitimate  son  or  sons  shall  inherit;  but  to  find 
who  are  the  legitimate  sons,  I  must  ask  the  law  of  the  birth-place 
which  fixes  the  status  of  legitimacy ;  of  the  personal  quality, 
according  to  Huber,  that  travels  round  every  where  with  the 
party.  But  the  argument  assumes  a  narrower  and  apparently 
closer  form  still,  for  it  is  said  that  the  statute  declares  those  only 
inheritable  who  are  born  in  marriage,  and  that  Lord  Coke  accord- 
ingly defines  the  heir  to  be,  him  who  is  exjustis  nuptiis  procreatus. 
There  is  in  this  however  a  great  fallacy :  ''  Born  in  marriage*'  or 
not — exjustis  nuptiis  procreatus — or  not — is  to  be  determined  by 
some  law  or  other ;  it  is  not  a  question  that  answers  itself  and  in 
one  way  only.  Then  what  law  shall  determine  ?  Certainly  either 
the  law  of  the  country  where  the  party  was  bom,  or  where  the 
marriage  was  had;  the  law  either  of  the  country  where  the 
nuptia  were  had,  or  where  the  procreatio  took  place.     A  question 

c  c  c  2 
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might  arise,  where  the  events  happened  in  different  countries— it 
might  then  be  doubted  which  law  should  govern — which  should 
be  resorted  to  for  an  answer  to  the  question.  But  where  both 
events  happened  in  the  same  country,  as  here,  there  seems  no 
doubt  at  all  in  the  matter.  Now,  the  law  of  the  country  where 
both  the  marriage  and  the  birth  took  place,  declares  that  the 
party  was  born  in  lawful  wedlock ;  that  he  was  ex  justU  nuptiis 
procreatui;  and  wholly  denies  that  he  was  bom  before  marriage 
or  out  of  wedlock,  (a) 

'^I  am  of  opinion  therefore,  that  this  case  was  wrongly 
decided  below,  and  upon  views  which  got  rid  of  the  real  point, 
and,  escaping  to  one  very  easy  and  quite  undisputed,  left  the  only 
question  undecided.  With  the  greatest  respect  for  the  learned 
judges  who  gave  the  same  opinion  to  your  Lordships  on  the  same 
grounds,  I  am  bound  to  give  my  own  opinion,  although  it  differs 
so  widely  from  theirs ;  and  is,  therefore,  very  likely  to  be  wrong. 
I  think  that  the  writ  of  error  ought  to  be  allowed,  and  the  lessor 
of  the  plaintiff  be  found  entitled  to  the  postea,  and  to  recover. 
But  I  think  it  most  probable  that  your  Lordships  may  desire  to 
have  the  case  re-argued,  considering  its  great  importance,  and  I 
humbly  submit  these  observations  to  your  Lordships,  but  more 
particularly  to  my  noble  and  learned  friend  (Lord  Lyndhurst) 
who  held  the  Great  Seal  at  the  time  when  the  case  was  heard,"  (6) 

Lord  Lyndhurst. — '*  My  noble  and  learned  friend  has  stated 
a  doubt  with  respect  to  the  case :  he  is  of  opinion  that  all  the 
necessary  views  of  the  subject  were  not  taken  in  the  argument, 
and  that  they  were  not  sufficiently  considered  by  the  learned 
judges  at  the  time  of  giving  their  advice  to  your  Lordships. 
Under  these  circumstances  I  agree  vrith  my  noble  and  learned 
friend,  with  a  view  to  settling  the  law  upon  this  sObject,  and  with 
reference  also  to  the  importance  of  the  question,  it  might  be  de- 
sirable that  the  case  should  again  be  argued  by  counsel  at  the  bar, 
in  such  a  way  as  your  Lordships  shall  direct,  in  the  presence  of 
the  learned  judges. 

"  I  might  say  that  I  think  some  of  the  views  put  by  my  noble 
and  learned  friend  are  very  striking.  I  have  adverted  to  them 
myself  over  and  over  again  in  considering  the  case ;  they  require 
very  full  and  patient  consideration,  and  no  pains  should  be  spared 
to  arrive  at  the  proper  result;  therefore  I  should  suggest  the 
course  which  I  believe  my  noble  and  learned  friend  approves,  that 

(o)  Birt whistle  v.  Vardill,  9  Bligh.  Rep.  p.  72  to  78.  (6)  lb.  86. 
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your  Lordships  should  request  the  learned  judges  to  attend  here 
to  hear  the  cause  re-argued." 

Lord  Denman. — *'  My  Lords,  I  think  the  importance  of  the 
case  is  such,  and  the  doubts  which  exist  are  so  considerable,  that 
they  ought  to  be  further  investigated  before  the  case  is  determined 
by  your  Lordships.'* 

Ordered  to  be  further  argued  before  the  judges  next  session, 
by  one  counsel  on  each  side,  (a) 


After  this  Yolume  had  been  printed,  an  act  for  the  amendment 
of  the  law  of  marriages  in  England  was  passed.  The  following 
are  the  clauses  which  relate  to  the  contract  of  marriage : 

In  every  case  of  marriage  intended  to  be  solemnized  in  England 
after  the  1st  day  of  March,  1837,  according  to  the  rites  of  the 
church  of  England  (unless  by  licence  or  by  special  licence,  or 
after  publication  of  banns)  and  in  every  case  of  marriage  intended 
to  be  solemnized  in  England  after  the  said  Ist  day  of  March, 
according  to  the  usages  of  the  Quakers  or  Jews,  or  according  to 
any  form  authorized  by  this  act,  one  of  the  parties  must  give 
notice  under  his  or  her  hand  in  the  form  of  the  schedule  (A) 
annexed  to  this  act,  or  to  the  like  effect,  to  the  superintendent 
registrar  of  the  district  within  which  the  parties  have  dwelt  for 
not  less  than  seven  days  then  next  preceding,  or  if  the  parties 
dwell  in  the  districts  of  difierent  superintendent  registrars,  shall 
give  the  like  notice  to  the  superintendent  registrar  of  each  district, 
and  state  therein  the  name  and  surname,  and  the  profession  or 
condition  of  each  of  the  parties  intending  marriage,  the  dwelling- 
place  of  each  of  them,  and  the  time,  not  being  less  than  seven 
days,  during  which  each  has  dwelt  therein,  and  the  church  or 
other  building  in  which  the  marriage  is  to  be  solemnized ;  pro- 
vided that  if  either  party  shall  have  dwelt  in  the  place  stated  in 
the  notice  during  more  than  one  calendar  month,  it  may  be  stated 
therein  that  he  or  she  hath  dwelt  there  one  month  and  upwards.  (6) 

After  the  expiration  of  seven  days,  if  the  marriage  is  to  be 

(a)  Birtwhistle  v.  Vardill,  9  Bligh,  p.  86,  7,  8. 
(6)  6  and  7  Will.  4,  c.  85,  $  4. 
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solemnised  by  licence,  or  of  twenty-one  days  if  the  marriage  is 
to  be  solemnized  without  licence,  after  the  entry  of  such  notice, 
the  superintendent  registrar,  upon  being  requested  so  to  do  by  or 
on  behalf  of  the  party  by  whom  the  notice  was  given,  shall  issue 
under  his  hand  a  certificate  in  the  form  of  schedule  (B)  to  Uiis 
act  annexed,  provided  that  no  lawful  impediment  be  shown  to  the 
satisfaction  of  the  registrar  why  such  certificate  should  not  issue, 
and  provided  that  the  issue  of  such  certificate  shall  not  have  been 
sooner  forbidden  in  the  manner  thereinafter  mentioned  by  any 
person  or  persons  authorized  in  that  behalf;  and  every  such  cer- 
tificate shall  state  the  particulars  set  forth  in  the  notice,  the  day 
on  which  the  notice  was  entered,  and  that  the  full  period  of  seven 
days  (or  of  twenty^one  days  as  the  case  may  be)  has  elapsed  since 
the  entry  of  such  notice,  and  that  the  issue  of  such  certificate 
has  not  been  forbidden  by  any  person  or  persons  authorized 
in  that  behalf,  (a) 

Any  person  authorized  in  that  behalf  may  forbid  the  issue  of 
the  superintendent  registrar's  certificate,  by  writing  at  any  time 
before  the  issue  of  such  certificate  the  word  ^*  forbidden"  opposite 
to  the  entry  of  the  notice  of  such  intended  marriage  in  the  mar- 
riage notice  book,  and  by  subscribing  thereto  his  or  her  name 
and  place  of  abode,  and  his  or  her  character,  in  respect  of  either 
of  the  parties,  by  reason  of  which  he  or  she  is  so  authorized,  and 
in  case  the  issue  of  any  such  certificate  shall  have  been  so  for- 
bidden, the  notice  and  all  proceedings  thereupon  shall  be  utterly 
void.  (6) 

The  like  consent  shall  be  required  to  any  marriage  in  England 
solemnized  by  licence  as  would  have  been  required  by  law  to 
marriages  solemnized  by  licence  immediately  before  the  passing 
of  this  act;  every  person  whose  consent  to  a  marriage  by  licence 
is  required  by  law,  is  thereby  authorized  to  forbid  the  issue  of  the 
superintendent  registrar's  certificate,  whether  the  marriage  is 
intended  to  be  by  licence  or  without  licence,  (c) 

Every  superintendent  registrar  has  authority  to  grant  licences 
for  marriage  in  any  building  registered  as  thereinafter  provided, 
within  any  district  under  his  superintendence,  or  in  his  office,  in 
the  form  of  schedule  (C)  to  the  act  annexed.  But  nothing  in  the 
act  is  to  authorize  any  superintendent  registrar  to  grant  any 
licence  for  marriage  in  any  church  or  chapel  in  which  marriages 
may  be  solemnized  according  to  the  rites  of  the  church  of  England, 

(fl)  Sect.  7.  C*)  Sect.  9.  (c)  Sect.  10. 
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or  in  any  church  or  chapel  belonging  to  the  church  of  England, 
or  licenced  for  the  celebration  of  Divine  worship  according  to  the 
rites  and  ceremonies  of  the  church  of  England,  or  any  licence 
for  marriage  in  any  registered  building  which  shall  not  be  within 
his  district,  (a) 

Before  any  licence  for  marriage  is  granted  by  any  such  super- 
intendent registrar,  one  of  the  parties  intending  marriage  must 
appear  personally  before  such  superintendent  registrar,  and  in 
case  the  notice  of  such  intended  marriage  has  not  been  given  to 
such  superintendent  registrar,  he  must  deliver  to  him  the  certificate 
of  the  superintendent  registrar  or  superintendent  registrars  to 
whom  such  notice  has  been  given,  and  such  party  must  make 
oath,  or  make  his  or  her  solemn  affirmation  or  declaration 
instead  of  taking  an  oath,  that  he  or  she  believeth  that  there  is 
not  any  impediment  of  kindred  or  alliance,  or  other  lawful 
hindrance  to  the  said  marriage,  and  that  one  of  the  said  parties 
hath  for  the  space  of  fifteen  days  immediately  before  the  day  of 
the  grant  of  such  licence  had  his  or  her  usual  place  of  abode 
within  the  district  within  which  such  marriage  is  to  be  solemnized, 
and  where  either  of  the  parties,  not  being  a  widower  or  widow, 
shall  be  under  the  age  of  twenty-one  years,  that  the  consent  of 
the  person  or  persons  whose  consent  to  such  marriage  is  required 
by  law  has  been  obtained  thereto,  or  that  there  is  no  person  having 
authority  to  give  such  consent,  as  the  case  may  be.  {b) 

No  marriage  after  such  notice  as  aforesaid,  unless  by  virtue  of 
a  licence  to  be  granted  by  the  superintendent  registrar,  shall  be 
solemnized  or  registered  in  England  until  after  the  expiration  of 
twenty-one  days  after  the  day  of  the  entry  of  such  notice  as  afore- 
said ;  and  no  marriage  shall  be  solemnized  by  the  licence  of  any 
superintendent  registrar,  or  registered  until  after  the  expiration  of 
seven  days  after  the  day  of  the  entry  of  such  notice  as  aforesaid,  (c) 

Whenever  a  marriage  shall  not  be  had  within  three  calendar 
months  after  the  notice  has  been  so  entered  by  the  superintendent 
registrar,  the  notice  and  certificate,  and  any  licence  which  may 
have  been  granted  thereupon,  and  all  other  proceedings  there- 
upon, shall  be  utterly  void,  (d) 

Any  proprietor  or  trustee  of  a  separate  building  certified  ac- 
cording to  law  as  a  place  of  religious  worship,  may  apply  to  the 

(a)  Sect.  11.  (A)  Sect.  12. 

(c)  Sect.  14.  (d)  Sect.- 15. 
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superintendent  registrar  of  the  district,  in  order  that  such  build- 
ing may  be  registered  for  solemnizing  marriages  therein,  and  in 
such  case  shall  deliver  to  the  superintendent  registrar  a  certificate, 
signed  in  duplicate  by  twenty  householders  at  the  least,  that 
such  building  has  been  used  by  them  during  one  year  at  the 
least  as  their  usual  place  of  public  religious  worship,  and  that  they 
are  desirous  that  such  place  should  be  registered  as  aforesaid,  each 
of  which  certificates  shall  be  countersigned  by  the  proprietor  or 
trustee  by  whom  the  same  shall  be  delivered.  («) 

The  section  then  proceeds  to  describe  the  manner  in  which 
it  is  to  be  registered. 

After  the  expiration  of  the  said  period  of  twenty-one  days,  or 
of  seven  days,  if  the  marriage  is  by  licence,  marriages  may  be 
solemnized  in  the  registered  building  stated  as  aforesaid  in  the 
notice  of  such  marriage,  between  and  by  the  parties  described  in 
the  notice  and  certificate,  according  to  such  form  and  ceremony 
as  they  may  see  fit  to  adopt :  Provided,  nevertheless,  that  every 
such  marriage  shall  be  solemnized  with  open  doors,  between 
the  hours  of  eight  and  twelve  in  the  forenoon,  in  the  presence 
of  some  registrar  of  the  district  in  which  such  registered 
building  is  situate,  and  of  two  or  more  credible  witnesses ; 
provided,  also,  that  in  some  part  of  the  ceremony,  and  in  the 
presence  of  such  registrar  and  witnesses,  each  of  the  parties 

shall  declare : 

f 

**  I  do  solemnly  declare,  that  I  know  not  of  any  lawful  impedi- 
ment why  I,  A.  B.«  may  not  be  joined  in  matrimony  to 
CD.- 

And  each  of  the  parties  shall  say  to  the  other, 

**  I  call  upon  these  persons  here  present  to  witness  that  I, 
A.  B.,  do  take  thee  C.  D.,  to  be  my  lawful  wedded  wife 
[or  husband.]** 

Provided,  also,  that  there  be  no  lawful  impediment  to  the  mar- 
riage of  such  parties,  (b) 

Any  persons  who  shall  object  to  marry  under  the  provisions 
^f  the  act  in  any  such  registered  building  may,  after  due  notice 

(a)  8ect.  18.  lb)  Sect.  20. 
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and  certificate  issued  as  aforesaid,  contract  and  solemnize  mar- 
riage at  the  oflBce  and  in  the  presence  of  the  superintendent 
registrar,  and  some  registrar  of  the  district,  and  in  the  presence  of 
two  witnesses,  with  open  doors,  and  between  the  hours  aforesaid, 
making  the  declaration,  and  using  the  form  of  words  hereinbefore 
provided  in  the  case  of  marriage  in  any  such  registered  build- 
ing, (a) 

After  any  marriage  has  been  solemnized,  it  shall  not  be  neces- 
sary, in  support  of  such  marriage,  to  give  any  proof  of  the  actual 
dwelling  of  either  of  the  parties  previous  to  the  marriage  within 
the  district  wherein  such  marriage  was  solemnized  for  the  time 
required  by  the  act,  or  of  the  consent  of  any  person  whose  con- 
sent thereunto  is  required  by  law;  nor  shall  any  evidence  be 
given  to  prove  the  contrary  in  any  suit  touching  the  validity  of 
such  marriage,  (fr) 

Provision  is  made  for  licensing  such  chapels  for  the  solemniza- 
tion of  marriages  according  to  the  rites  and  ceremonies  of  the 
church  of  England,  as  are  duly  licenced  for  the  celebration  of 
Divine  service  according  to  the  rites  and  ceremonies  of  the  church 
of  England.  And  all  provisions  which  shall  from  time  to  time, 
be  in  force  relative  to  marriages,  and  to  providing,  keeping,  and 
transmitting  register  books  and  copies  of  registers  of  marriages 
solemnized  in  any  parish  church,  shall  extend  to  any  chapel  in 
which  the  solemnization  of  marriages  shall  be  authorized  as 
aforesaid,  in  the  same  manner  as  if  the  same  were  a  parish 
church,  and  every  thing  required  by  law  to  be  done  relating 
thereto  by  the  rector,  vicar,  curate,  or  churchwardens  respectively 
of  any  parish  church,  shall  be  done  by  the  officiating  minister, 
chapelwarden,  or  other  person  exercising  analogous  duties  in  such 
chapel  respectively,  (c) 

But  notwithstanding  any  such  licence  as  aforesaid,  to  solem- 
nize marriages  in  any  such  chapel,  the  parties  may,  if  they  think 
fit,  have  their  marriage  solemnized  in  the  parish  church,  or  in 
any  chapel  in  which  heretofore  the  marriage  of  such  parties,  or 
either  of  them  might  have  been  legally  solemnized,  {d) 

Every  marriage  solemnized  under  this  act  shall  be  good,  and 
cognizable  in  like  manner  as  marriages  before  the  passing  of  the 
act  according  to  the  rites  of  the  church  of  England,  (e) 

The  registrar,  before  whom,  any  marriage  shall  be  solemnized 


(a)  Sect.  21.  (b)  Sect.  25.  (e)  Sect.  30. 

(d)  Sect.  31.  ^  («)  Sect.  35. 
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according  to  the  provisions  of  the  act,  is  entitled  to  ask  of  the 
parties  to  be  married  the  several  particulars  required  to  be  re- 
gistered touching  such  marriage,  (a) 

If  any  person  shall  knowingly  and  wilfully  intermarry  after  the 
said  1st  day  of  March  1837,  under  the  provisions  of  this  act,  in  any 
place  other  than  the  churchy  chapel,  riegistered  building,  or  office, 
or  other  place  specified  in  the  notice  and  certificate  as  aforesaid, 
or  without  due  notice  to  the  superintendent  registrar,  or  without 
certificate  of  notice  duly  issued  or  without  licence,  in  case  a 
licence  is  necessary  under  this  act,  or  in  the  absence  of  a  regis- 
trar or  superintendent  registrar,  where  the  presence  of  a  registrar 
or  superintendent  registrar  is  necessary  under  this  act,  the  mar- 
riage of  such  persons,  except  in  any  case  thereinafter  excepted, 
shall  be  null  and  void.  Provided,  always,  that  nothing  in  the 
act  contained  shall  extend  to  annul  any  marriage  legally  solem- 
nised according  to  the  provisions  of  an  act  passed  in  the  fourth 
year  of  his  late  Majesty,  George  IV.,  entitled,  '^  An  act  for 
amending  the  laws  respecting  the  solemnization  of  marriages  in 
England."  (6) 

This  act  only  extends  to  England,  and  does  not  extend  to  the 
marriage  of  any  of  the  royal  &mily.  (c) 


The  pendency  of  the  case  of  Warrender  v.  Warrender  (d)  before 
the  House  of  Lords  is  stated  ante^  p.  678.  The  following  ob- 
servations were  made  by  Lords  Brougham  and  Lyndhurst  in 
moving  the  judgment  of  affirmance : 

Lord  Brougham. — *'  In  order  to  dispose  of  the  present  ques- 
tion, it  is  not  at  all  necessary  on  the  one  side  to  support,  or  on 
the  other  to  impeach  the  authority  of  Xo%'«  case,  or  of  any  other 
which  may  have  been  determined  in  England  upon  that  authority. 
This  ought  to  be  steadily  borne  in  mind.  The  resolution  in  LoUj/'s 
case  was,  that  an  English  marriage  could  not  be  dissolved  by  any 
proceeding  in  the  courts  of  any  other  country,  for  English  purposes ; 

(a)  Sect.  36.  (6)  Sect.  42.  (c)  Sect.  45. 

{d%  Warrender  v.  Warrender,  2  Shaw  and  M^Lean>  189- 
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in  other  words,  that  the  courts  of  this  country  will  not  recognize 
the  validity  of  a  Scotch  divorce,  but  will  hold  the  divorced  wife 
dowable  of  an  English  estate,  the  divorced  husband  tenant 
thereof  by  the  curtesy,  and  either  party  guilty  of  felony,  by  con- 
tracting a  second  marriage  in  England.  Upon  the  force  and 
effect  of  such  divorce  in  Scotland,  and  for  Scotch  purposes,  the 
judges  gave,  and  indeed  could  give,  no  opinion ;  and  as  there  would 
be  nothing  legally  impossible  in  a  marriage  being  good  in  one 
country  which  was  prohibited  by  the  law  of  another,  so  if  the 
conflict  of  the  Scotch  and  English  law  be  complete  and  irrecon- 
cileable,  there  is  nothing  legally  impossible  in  a  divorce  being 
valid  in  the  one  country,  which  the  courts  of  the  other  may  hold 
to  be  a  nullity.  Lolly's  case  therefore  cannot  be  held  to  decide 
the  present,  perhaps  not  even  to  affect  it  in  principle.  In  an- 
other point  of  view  it  is  inapplicable ;  for  though  the  decision  was 
not  put  upon  any  special  circumstance,  yet,  in  fairly  considering  its 
application,  we  cannot  lay  out  of  view  that  the  parties  were  not  only 
married,  but  really  domiciled,  in  England,  and  had  resorted  to 
Scotland  for  the  manifold  purpose  of  obtaining  a  temporary  and 
fictitious  domicile  there,  in  order  to  give  the  Scotch  courts  juris- 
diction over  them,  and  enable  them  to  dissolve  their  marriage ; 
whereas  here  the  domicile  of  the  parties  is  Scotch,  and  the  pro- 
ceeding is  bond  fide  taken  by  the  husband  in  the  courts  of  his 
own  country,  to  which  he  is  amenable,  and  ought  to  have  free 
access,  and  no  fraud  upon  the  law  of  any  other  country  is  prac- 
ticed by  the  suit  It  must  be  added  that,  in  Lolly's  case,  the 
English  marriage  had  been  contracted  by  English  parties,  without 
any  view  to  the  execution  of  the  contract  at  anytime  in  Scotland; 
whereas  the  marriage  now  in  question  was  had  by  a  Scotch  man 
and  woman,  whom  the  contract  made  Scotch,  and  therefore  may 
be  held  to  have  contemplated  its  execution  and  eflects  in 
Scotland. 

''  But  although  for  these  reasons  the  support  of  my  opinion  does 
not  require  that  I  should  dispute  the  law  in  LoUys  case,  I  should 
not  be  dealing  fairly  with  this  important  question,  if  I  were  to 
avoid  touching  upon  that  subject;  and  as  no  decision  of  this  house 
has  ever  adopted  that  rule,  or  assumed  its  principle  for  sound, 
and  acted  upon  it,  I  am  entitled  here  to  express  the  difficulty 
which  I  feel  in  acceding  to  that  doctrine — a  difficulty  which  much 
deliberation  and  frequent  discussion  with  the  greatest  lawyers  of 
the  age — I  might  say  both  of  this  and  of  the  last  age — has  not 
been  able  to  remove  from  my  mind. 
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If  no  decision  had  ever  been  pronounced  in  this  country, 
recognizing  the  validity  of  Scotch  marriages  between  English 
parties  going  to  Scotland  with  the  purpose  of  escaping  from  the 
authority  of  the  English  law^  I  should  have  felt  it  much  easier  to 
acquiesce  in  the  decision  of  which  I  am  speaking ;  for  then  it 
might  have  been  said  consistently  enough,  that  whatever  may  be 
the  Scotch  marriage  law  among  its  own  subjects,  and  for  the 
government  of  Scotch  questions,  ours  is  in  irreconcileable  conflict 
with  it,  and  we  cannot  permit  the  positive  enactments  of  our  sta- 
tute-book, and  the  principles  of  our  municipal  law  to  be  violated 
or  eluded  by  merely  crossing  a  river  or  an  ideal  boundary  line. 
Nor  could  any  thing  have  been  more  obvious  than  the  consistency 
of  those  who,  holding  that  no  unmarried  parties  incapable  of 
marrying  here,  can,  in  fraud  of  our  law,  contract  a  valid  nuirriage 
in  Scotland,  by  going  there,  for  an  hour,  should  also  hold  the 
cognate  doctrine,  that  no  married  parties  can  dissolve  an  English 
marriage,  indissoluble  here,  by  repairing  thither  for  six  weeks. 
But  upon  this  firm  ground,  the  decisions  of  all  the  English  courts 
have  long  since  prevented  us  from  taking  our  stand.  They  have 
held,  both  the  consistorial  judges  in  Compton  v.  Bearcroft^  (a) 
and  those  of  the  common  law,  in  IJderton  v.  Ilderton,  (6)  the 
doctrine  uniformly  recognised  in  all  subsequent  cases,  and  acted 
upon  daily  by  the  English  people,  that  a  Scotch  marriage  con- 
tracted by  English  parties  in  the  face  and  in  fraud  of  the  English 
law,  is  valid  to  all  intents  and  purposes,  and  carries  all  the  real 
and  all  the  personal  rights  of  an  English  marriage,  afiecting,  in  its 
consequences,  land,  and  honours,  and  duties,  and  privileges,  pre- 
cisely as  does  the  most  lawful  and  solemn  matrimonial  contract 
entered  into  among  ourselves,  in  our  own  churches,  according  to 
our  own  ritual,  and  under  our  own  statutes. 

''  It  is  quite  impossible,  after  this,  to  say  that  we  can  draw  the 
line,  and  hold  a  foreign  law,  which  we  acknowledge  all  powerful 
for  making  the  binding  contract,  to  be  utterly  impotent  to  dissolve 
it  Were  a  sentence  of  the  Scotch  court  in  a  declarator  of  mar- 
riage to  be  given  in  evidence  here,  it  would  be  conclusive  that 
the  parties  were  man  and  wife,  and  no  exception  could  be  taken 
to  the  admissibility,  or  the  etkct  of  the  foreign  evidence  upon 
the  ground  of  the  parties  having  been  English,  and  having  re- 


(a)  Dec.  l8t,  1768,  and  briefly  stated  in  Bull.  N.  P.  113,  and  in  2  Hagg. 
Rep.  443,  444. 

(b)  2  H  Blk.  Rep.  C.  P.  145. 
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paired  to  Scotland  for  the  purpose  of  escaping  the  provisions  of 
the  English  law.  A  similar  sentence  of  the  same  court,  declaring 
the  marriage  to  be  dissolved  by  the  same  law  of  Scotland,  is  now 
supposed  to  be  given  in  evidence  between  parties  who  had  mar- 
ried in  England.  Can  it,  in  any  consistency  of  reason,  be  ob- 
jected to  the  reception  or  to  the  force  of  this  sentence,  that  the 
contract  had  been  made,  and  tlie  parties  had  resided  here  ?  In 
what  other  contract  of  a  nature  merely  personal, — ^in  what  other 
transaction  between  men — ^is  such  a  rule  ever  applied — such  an 
arbitrary  and  gratuitous  distinction  made — such  an  exception 
raised  to  the  universal  position,  that  things  are  to  be  dissolved 
by  the  same  process  whereby  they  are  bound  together,  or  rather, 
that  the  tie  is  to  be  loosened  by  reversing  the  operation  which 
knit  it,  but  reversing  the  operation  according  to  the  same  rules  ? 
What  gave  force  to  the  ligament?  If  a  contract  for  sale  of  a 
chattel  is  made,  or  an  obligation  of  debt  is  incurred,  or  a 
chattel  is  pledged  in  one  country,  the  sale  may  be  annulled, 
the  debt  released,  and  the  pledge  redeemed  by  the  law,  and 
by  the  forms  of  another  country,  in  which  the  parties  happen 
to  reside,  and  in  whose  courts  their  rights  and  obligations 
come  in  question,  unless  there  was  an  express  stipulation  in  the 
contract  itself  against  such  avoidance,  release,  or  redemption. 
But  at  any  rate  this  is  certain,  that  if  the  laws  of  one  country  and 
its  courts  recognise  and  give  effect  to  those  of  another  in  respect 
of  the  constitution  of  any  contract,  they  must  give  the  like 
recognition  and  effect  to  those  same  foreign  laws  when  they  declare 
the  same  kind  of  contract  dissolved.  Suppose  a  party  forbidden 
to  purchase  from  another  by  our  equity,  as  administered  in  the 
courts  of  this  country,  (and  we  have  some  restraints  upon  certain 
parties  which  come  very  near  prohibition)  and  suppose  a  sale  of 
chattels  by  one  to  another  party  standing  in  this  relation  towards  each 
other,  should  be  effected  in  Scotland,  and  that  our  courts  here 
should  (whether  right  or  wrong)  recognise  such  a  sale,  because 
the  Scotch  law  would  affirm  it — surely  it  would  follow  that  our 
courts  must  equally  recognise  a  rescision  of  the  contract  of  sale 
in  Scotland  by  any  act  which  the  Scotch  law  regards  as  valid  to 
rescind  it,  although  our  own  law  may  not  regard  it  as  sufficient. 
Suppose  a  question  to  arise  in  the  courts  of  England  respecting 
the  execution  of  a  contract  thus  made  in  this  country,  and  that 
the  objection  of  its  invalidity  were  waived  for  some  reason ;  if  the 
party  resisting  its  execution  were  to  produce  either  a  sentence  of 
a  Scotch  court,  declaring  it  rescinded  by  a  Scotch  matter  done  in 
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paii,  or  were  merely  to  produce  evidence  of  the  thing  so  done^ 
and  proof  of  its  amounting  by  the  Scotch  law  to  a  rescision  of 
the  contract,  I  apprehend  that  the  party  relying  on  the  contract 
could  never  be  heard  to  say,  '  The  contract  is  English,  and  the 
Scotch  proceeding  is  impotent  to  dissolve  it:'  the  reply  would 
be,  '  Our  English  courts  have  (whether  right  or  wrong)  recog- 
nised the  validity  of  a  Scotch  proceeding  to  complete  the  obliga- 
tion, and  can  no  longer  deny  the  validity  of  a  similar,  but  reverse 
proceeding  to  dissolve  it — unumquodque  dUsolvitur  eodem  modo 
quo  coUigatur.* 

"  Suppose,  for  another  example  (which  is  the  case)  that  the  law  of 
this  country  precluded  an  infant  or  a  married  woman  from  borrowing 
money  in  any  way,  or  from  binding  themselves  by  deed,  and  that  in 
another  country  these  obligations  could  be  validly  incurred,  it  is 
probable  that  our  law  and  our  courts  would  recognise  the  validity 
of  such  foreign  obligations.  But  suppose  a  feme  covert  had 
executed  a  power,  and  conveyed  an  interest  under  it  to  another 
feme  covert  in  England,  could  it  be  endured  that  where  the  donee 
of  the  power  produced  a  release  under  seal  from  the  feme  covert 
in  the  same  foreign  country,  a  distinction  should  be  taken,  and 
the  court  here  should  hold  that  party  incapable  of  releasing  the 
obligation?  Would  it  not  be  said  that  our  courts,  having 
decided  the  contract  of  a  feme  covert  to  be  binding  when  exe- 
cuted abroad,  must,  by  parity  of  reason,  hold  the  discharge  or 
release  of  the  feme  covert  to  be  valid,  if  it  be  valid  in  the  same 
foreign  country  f 

"  Nor  can  any  attempt  succeed  in  this  argument,  which  rests 
upon  distinctions  taken  between  marriage  and  other  contracts,  on 
the  ground  that  its  effects  govern  the  enjoyment  of  real  rights  in 
England,  and  that  the  English  law  alone  can  regulate  the  rights 
of  landed  property.  For  not  to  mention  that  a  Scotch  marriage 
between  English  parties  gives  English  honors  and  estates  to  its 
issue,  which  would  have  been'  bastard  had  the  parties  married  or 
pretended  to  marry  in  England ;  all  personal  obligations  may  in 
their  consequences  affect  real  rights  in  England.  Nor  does  a 
Scotch  divorce,  by  depriving  a  widow  of  dower  or  arrears  of  pin 
money  charged  on  English  property,  more  immediately  afiect  real 
estates  herci  than  a  bond  or  a  judgment  released  in  Scotland, 
according  to  Scotch  forms,  discharges  real  estate  of  a  lien,  or  than 
a  bond  executed,  or  indeed  a  simple  contract  debt  incurred  in 
Scotland,  eventually  and  consequentially  charges  English  real 
estate. 
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**  It  aj^ars  to  me  quite  certain  that  those  who  decided  LoUys 
case  did  not  look  sufficiently  to  the  difficulty  of  following  up  the 
principle  of  the  rule  which  they  laid  down.  At  first  sight,  on  a 
cursory  survey  of  the  question,  there  seems  no  great  impediment  in 
the  way  of  a  judge  who  would  keep  the  English  marriage  contract 
indissoluble  in  Scotland,  and  yet  allow  a  Scotch  marriage  to  have 
validity  in  England ;  for  it  does  not  immediately  appear  how  the 
dissolution  and  the  constitution  of  the  contract  should  come  in 
conflict,  though  diametrically  opposite  principles  are  applied  to 
each.  But  only  mark  how  that  conflict  arises,  and  how,  in  fact 
and  in  practice,  it  must  needs  arise  as  long  as  the  diversity  of  the 
rules  applied  is  maintained.  When  English  parties  are  divorced 
in  Scotland,  it  seems  easy  to  say,  '  We  give  no  validity  to  this 
proceeding  in  England,  leaving  the  Scotch  law  to  deal  with  it  in 
that  country ;  and  with  its  awards  we  do  not  in  anywise  interfere.' 
But  the  time  speedily  arrives  when  we  can  no  longer  refuse  to 
interfere,  and  then  see  the  inextricable  confusion  that  at  once 
arises  and  involves  the  whole  subject  The  English  parties  are 
divorced — they  return  to  England,  and  one  of  them  marries  again ; 
that  party  is  met  by  LoUy^M  case,  and  treated  as  a  felon.  So  far 
all  is  smooth.  But  what  if  the  second  marriage  is  contracted  in 
Scotland?  and  what  if  the  issue  of  that  marriage  claims  an 
English  real  estate  by  descent,  or  if  a  widow  demands  her  dower? 
LoUys  case  will  no  longer  serve  the  purpose  of  deciding  the 
rights  of  the  parties — ^for  Lolly's  case  is  confined  to  the  eflects  of 
the  Scotch  divorce  in  England,  and  professes  not  to  touch,  as 
indeed,  they  who  decided  it  had  no  authority  to  touch,  the 
validity  of  that  divorce  in  Scotland.  Then  the  marriage  being 
Scbtch,  the  lex  loci  must  prevail  by  the  cases  of  Compton  v. 
Bearcroft,  and  Ilderton  v.  Ilderton,  All  its  consequences  to  the 
wife  and  issue  must  be  dealt  with  by  the  English  courts ;  and  the 
same  judge  who,  sitting  under  a  commission  of  gaol  delivery,  has 
in  the  morning  sent  Mr.  Lolly  to  the  hulks  for  felony  because 
he  re-married  in  England,  and  the  divorce  was  insufficient,  sitting 
at  Nisi  Prius  in  the  afternoon,  must  give  the  issue  of  Mrs.  Lolly's 
second  marriage  an  estate  in  Yorkshire,  because  she  re-married  in 
Scotland,  and  must  give  it  on  the  precise  ground  that  the  divorce 
was  effectual.  Thus  the  divorce  is  both  valid  and  nugatory,  not 
according  to  its  own  nature,  or  the  law  of  any  one  state,  but 
according  to  the  accident,  whether  a  transaction  which  follows 
upon  it,  and  does  not  necessarily  occur  at  all,  chanced  to  take 
place  in  one  part  of  the  island  or  in  the  other ;  and  yet  the 
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felony  of  the  husband  depended  entirely  upon  his  not  hainng 
been  divorced  validly  in  Scotland,  and  not  at  all  upon  his  not 
being  divorced  validly  in  England ;  and  the  title  of  the  wife's 
issue  to  the  succession,  or  of  herself  to  dower,  depends  wholly  upon 
the  same  husband  having  been  validly  divorced  in  that  same 
country  of  Scotland. 

'^  Nor  will  it  avail  to  contend  that  the  parties  marrying  in  Scot- 
land, after  a  Scotch  divorce  is  in  fraud  of  the  English  rule  as 
laid  down  in  that  celebrated  case.  It  may  be  so — but  it  is  not 
more  in  fraudem  legis  AngUcance^  than  the  marriage  was  in 
Campion  v.  Bearcroft,  which  yet  has  been  held  good  in  all  our 
courts.  Neither  will  it  avail  to  argue  that  the  indissoluble  nature 
of  the  English  marriage  prevents  those  parties  from  marrying 
again  in  Scotland  as  well  as  in  England ;  for  the  rule  in  LoUg^s 
case  has  no  greater  force  in  disqualifying  parties  from  marrying 
in  Scotland,  where  that  is  not  the  rule  of  law,  than  the  English 
marriage  act  has  in  disqualifying  in&nts  from  marrying  without 
banns  published,  and  yet  these  may,  by  the  law  of  England^  go 
and  marry  validly  in  Scotland.  Indeed  if  there  be  any  purely 
personal  disqualification  or  incapacity  caused  by  the  law,  and 
which  more  than  any  other,  may  be  said  to  travel  about  with  the 
party,  it  is  that  which  the  law  raises  upon  a  natural  status,  as 
that  of  infancy,  and  infixes  on  those  who,  by  the  order  of  nature 
itself,  are  in  that  condition,  and  unable  to  shake  it  ofi*,  or  by  an 
hour  to  accelerate  its  termination. 

"  I  have  now  been  commenting  upon  LoUg^s  case  on  its  own 
principle — that  is,  regarding  it  as  merely  laying  down  a  rule  for 
England,  and  prescribing  how  a  Scotch  divorce  shall  be  con- 
sidered in  this  country,  and  dealt  with  by  its  courts.  I  have  felt 
this  the  more  necessary,  because  I  do  not  see,  for  the  reasons 
which  have  occasionally  been  adverted  to  in  treating  the  other 
argument,  how,  consistently  with  any  principle,  the  judges  who 
decided  the  case  could  limit  its  application  to  England,  and 
think  that  it  did  not  decide  also  on  the  validity  of  the  divorce  in 
Scotland.  They  certainly  could  not  hold  the  second  English 
marriage  invalid,  and  felonious  in  England,  without  assuming 
that  the  Scotch  divorce  was  void  even  in  Scotland.  In  my  view 
of  the  present  question,  therefore,  it  was  fit  to  shew  that  the 
Scotch  courts  have  a  good  title  to  consider  the  principle  of 
LoUg's  case  erroneous  even  as  an  English  decision.  This,  it  is 
true,  their  Lordships  have  not  done;  and  the  judgment  now 
under  appeal  is  rested  upon  the  ground  of  the  Scotch  divorce 
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being  sufficient  to  determine  the  marriage  contract  in  Scotland 
only. 

**  I  must  now  observe,  that  supposing  (as  may  fairly  be  con- 
cluded) Lolh/s  case  to  have  decided  that  the  divorce  is  void  in 
Scotland,  there  can  be  no  ground  virhatever  for  holding  that  it  is 
binding  upon  the  Scotch  courts  on  a  question  of  Scotch  law. 
If  the  cases  and  authorities  of  that  law  are  against  it,  the  learned 
persons  who  administer  the  system  of  jurisprudence  are  not 
bound  to  regard — nay,  they  are  not  entitled  to  regard — an  English 
decision,  framed  by  English  judges  upon  an  English  case,  and 
devoid  of  all  authority  beyond  the  Tweed." 

His  Lordship  then  referred  to  the  several  cases  decided  in 
Scotland,  and  then  proceeds :  **  I  think  I  need  scarcely  add,  that 
this  current  of  judicial  authority,  and  still  more  the  uniform  prac- 
tice of  the  Scotch  courts,  unquestioned  ever  since  the  Reformation, 
establishes  clearly  the  proposition  in  its  largest  sense,  that  the 
Scotch  courts  have  jurisdiction  to  divorce  when  a  formal  domicile 
has  been  acquired  by  a  temporary  residence,  without  regard  to  the 
native  country  of  the  parties,  the  place  of  their  ordinary  residence, 
or  the  country  where  the  marriage  may  have  been  had. 

**  But  although  it  was  necessary  to  complete  the  view  which  I 
have  taken  of  this  important  question,  that  I  should  advert  to  the 
cases  which  bear  upon  it  in  all  its  extent,  there  is  no  necessity 
whatever  for  our  assenting  to  the  proposition  in  its  more  general 
and  absolute  form,  for  the  purpose  of  the  case  now  before  us. 
That  is  the  case  of  a  marriage  contracted  in  England  between  a 
man  Scotch  by  both  domicile  and  birth,  and  a  woman  about  to 
become  Scotch  by  the  execution  of  the  contract.  It  is,  moreover, 
the  case  of  a  suit  instituted  in  the  Scotch  courts,  while  the  pur- 
suer had  his  actual  domicile  in  Scotland,  and  his  wife  had  the 
same  domicile  by  law.  To  term  a  marriage  so  contracted  an 
English  marriage  hardly  appears  to  be  correct.  I  am  sure  it  is, 
if  not  wholly  a  Scotch  contract,  at  the  least  a  contract  partaking 
as  much  of  the  Scotch  as  of  the  English.  This,  in  my  judgment, 
frees  the  case  from  all  doubt;  but  as  I  have  also  a  strong 
opinion  upon  the  more  general  question,  an  opinion  not  of 
yesterday,  nor  lightly  taken  up,  I  have  deemed  it  fitting  that  I 
should  not  withhold  it  from  your  Lordships,  and  the  parties,  and 
the  court  below,  upon  the  present  occasion." 

Lord  Lyndhurst,  after  stating  the  facts  of  the  case,  says : — 
"  Then,  my  Lords,  we  come  to  the  main  point,  namely,  is  it  com- 
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petent  to  the  courts  of  Scotland  to  pronounce  a  sentence  of  divorce 
between  parties  married  in  England  ?  The  Scotch  courts  consider 
this  as  a  question  settled :  marriage^  they  observe,  is  a  connexion 
recognised  in  all  Christian  countries ;  and  they  say,  and  I  think 
they  say  with  propriety,  *  that  they  are  not  prevented  fipom 
pronouncing  a  sentence  of  divorce  d  vinculo  matrimonii  in  that 
country,  if  the  parties  are  domiciled  there,  merely  because  a 
remedy  to  the  same  extent  may  not  be  given  in  the  country  where 
the  marriage  was  celebrated.  It  is  a  question  as  to  the  remedy 
for  a  breach  of  the  nuptial  engagements — ^for  the  violation  of  a 
duty :  and  the  law  of  every  country  may  affix  such  penalty  as  it 
deems  proper  for  a  breach  of  that  duty.'  When  we  wish  to  as- 
certain what  is  the  law  of  a  country,  we  look  to  the  decisions  of  its 
courts  as  evidence  of  it;  and  I  believe  it  never  was  questioned  or 
doubted,  till  LoUjfi  case,  by  any  lawyer  in  Scotland,  that  without 
reference  to  the  country  where  the  marriage  was  celebrated,  if 
the  parties  were  domiciled  in  Scotland,  it  was  competent  to  the 
court  of  Scotland  to  divorce  h  vinculo  matrimonii.*' 

His  Lordship   then  reviews  the  several  decisions,  and  thus 
concludes : — 

**  My  Lords,  I  have  already  observed,  that  the  decisions  of  the 
courts  of  a  country  are  evidence  of  what  the  law  of  that  country 
is.  The  decisions  of  the  courts  of  Scotland  are  uniform.  I  have 
traced  them  from  1696,  down  to  the  present  time.  It  appears, 
indeed,  that  the  decision  in  Lolly's  case  did  for  the  moment  intro- 
duce a  doubt  in  some  quarters,  but  it  was  soon  and  I  think 
ef!ectually  removed  by  the  decision  of  the  fifteen  judges  of 
Scotland  in  the  case  of  Edmonttorie.  Looking  then  anxiously  at 
the  subject,  and  inquiring  as  well  as  I  have  been  able  from  every 
source  what  the  law  of  Scotland  is,  I  feel,  that  sitting  here  as 
your  Lordships*  do,  as  a  Scotch  Court  of  Appeal  from  tbe  deci- 
sion of  Scotch  judges,  I  should  act  very  inconsistently  with  my 
duty  were  I  to  advise  your  Lordships  to  reverse  the  decision 
which  has  been  come  to  by  the  court  below.  I  consider  the 
question  of  domicile  to  be  clear. 

^'  The  domicile  being  then  settled,  the  place  where  the  supposed 
adultery  was  committed  being  in  my  judgment  immaterial,  and 
the  uniform  course  of  decision  in  Scotland  being  such  as  I  have 
stated,  I  think  it  impossible  that  any  serious  doubt  can  be  en- 
tertained with  respect  to  this  judgment.  We  are  to  decide  ac- 
cording to  the  law  of  Scotland.     Upon  the  decision  in  LoUy* 
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case  I  pronounce  no  opinion.  If  it  be  correct,  and  any  incon- 
Tenience  should  result  from  the  conflict  of  the  law  of  the  two 
countries,  the  legislature  must  apply  the  remedy.  These  are 
considerations  which  ought  not  to  lead  you  to  reverse  the  judg- 
ment in  this  case  if  you  are  satisfied  of  its  correctness. 

"  For  these  reasons  I  humbly  advise  your  Lordships  to  affirm 
the  judgment.'*  (a) 

The  judgment  was  affirmed. 

(a)  Warrender  v.  Warrender,  Shaw  and  Mac.  Rep.  vol.  2,  p.  209  to  240. 
9  Bligh,  89. 
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